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' Indian Lzmztatwn Act (IX of '7908), Schedule IArtzc?és 181 and 182——0Lul
Procedure Code (Act V of 1908), section 48~—Decree-—Executw7z—Amendment
of the decr ee——Date of judgment, the date of -the amended decree—Rzght to
apply 1o make the decree final under Civil Procedure Code (Act V of 1908),
Order XXXIV Rule 5—Limitation—Starting point—Procedure. o

. On 17th November 1897, a'decree on an award was passed. " The decree\did‘
not embody the terms of the award. Plaintiff applied for execution of the
decree. - It was opposed by the defendants on the ground” that the decree d1d
not specify the relief that was granted and was on- that acqount incapable of
execution. . The  Court ther; directed the plaintiff to obtain an amendment.
On J‘anuary 28th 1899, the decree was amended so as to bring it into conson-

- ance with the directions of the award and ‘wag dated 28th January 1899
_‘Several’ applications for execution. were made the last of which- was dated
2nd December 1909., The lower Court held the application in time and allowed
‘execittion to procecd On appeal it was contended (1) that the-application was .
barred so far as it related to two sums of Rs. 575 and Rs. 6,000 which under
thie decree ‘were to be paid forthmth tthat is 17th November 1897, the date on
which the decree was passed and which must be taken as the starting point for
Timitation ; (2) that the application as a . whole was barred by ]1m1£at10n,
-as the application must be treated as an application for a. decree - final
for sale under® Order XXXIV, Rule 5.sof the Civil Procedure Code, 1908, :
and as such it was barred under Article 181 of the Limitation Act, 1908,
for the right to apply 'erued when default 1n payment was made and that
rwas found to have becn in 1902

IIelzl (1) that the recovery of the two sums was barred as-the decree was
to be referred to 17t11 November 1897, the date of the judgment and not to.
28th. J anuary 1899, the date of the amended decree . ' \

(2) that the application was not b'trred as the right to apply under
Order LXLIV Rule, ‘o, never accrued to the plamtlf'f until the Code of 1908
confened it upon hlm the plamtxff was; therefore entltled to claim that under

- . ©Tirst Appeal No, 163 of 1915- L
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Artlcle 181 of. the Llrmtatlon Act, 1908, he would have a peuod of three years
from 1st J anua.1y 1909 when the new "Code of 01v11 P,roceduxe came into
force.

Amlook Chand Pafmck v. Sarat Chunder Mulser Jeemy dlstmgulshed

FIRST appeal agamst the decision of S. R: Kopplkar,
~ First Class Subordinate Judge at Belgaum i in Darkhast.
No 443 of 1909. ’ .

Executlon proéeedmgs

The partles having referredthew dispute to arbltratlon

" an award was made by the arbitrators on 5th November
1897. The plaintiff then applied to the First Class.
Subordlnate Judge at Belgaum to pass a decree in terms

" of the award. On 17th November 1897 the Court

~directed that a decree should be passed. The decree,

however, did not embody the terms of the award.’
" Plaintiff applied for execution of this decree.- The ap- .
‘plication” was opposed by the lst defendant on the
~ ground that the decree did not specify the relief that
was granted and ‘was on that account incapable fof»_
execution. The -Court then directed the plaintiff to
obtain. an amendment and stayed execution in the
meantime, On 28th January 1899, the decree was
amended so as to bring it in consonance with the award

" and ‘was dated 28th January 1899. The pnnmpal terms

of the decree were :—

1. Defendants -should pay Rs. 56,575 to the plaintiff, Of this Rs, 575
should be paid by the defendants to -the plaintiff just now. This payment
leaves'a balance of Rs. 56,000. Out of this, Rs. 6,000 should be paid at the )
~end of J anuary 1898. If that amount is not paid by that tie, that amount-

. of Rs. 6, ,000 should carry interest at 4§ per cent, from 1st November 1897 till

payment.  The remaining Rs. 6, 900 (out of the sum of Rs. 12,575 for costs
and interest, included in Rs. 56,575) should be paid with interest thereon at
43 per'ce’nt _The princip'tl Rs. 44,000 to be paid off ‘by annual instalments .
of Rs 1,000, each payable before the end of January in each year ; first ‘instal-
ment of Rs 1,000 to be paid by the end of J anuary 1898. If default be

-~

' ® (1911) 38 Cal. 915,
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made in the payment of these mscalments, the whole balance of principal thh
< interest thereon at 44 per cent., should be recovered by the sale of the property

2 mortgaged without’ mmdmg the  aforesaid. instalment olause( Varil hapteche ,

hujur na dharita’). The deﬁclt if any, to be recovered from the person

and estate of the defendants, A - - b AP

2 The yearly mterest on the aforesald principal amountq ‘to Rs 1980

'_Fcr the payment of this mtereet the «defendante to _give . possession of the ‘ .
aortgaged property to the plaintiff ; or the plaintiff to take possession through °

Court, If there be any obstacle in getting possessmn the defendants _should "
remove 1t . T 7 :

s B L * . Coe

"I 7. If the abovo written sums of Rs. 6,000 (each) be not paid at ‘the

appointed time, the plaintiff should recover the same with interest by sale (of

‘the mortgaged property), subject to the lien for the above mentioned mortgage
emount or the plaintiff may recover the same from the defendants personally
-or e may recover it in both ways.

8 " The whole mortgaged property, including the who]e .Inam vxllage Ashte,
" is subject to the aforésaid sum of Rs. 56,575 with interest thereon, till the

whole amount. with interest is repald The plamtlff has his mortgage lxen ‘

thereon-till ‘satisfaction.”

As the defendants did nothing to put: the plammﬂ? in
possessmn of the mortgaged property and as they d1d
“not pay . the plalntlff’s claim, the. plaintiff apphed in °
execution on 18th June. 1898 to recover the whole
_amount with interest by attachment and sale of defend-
ants’ moveable property and by sale of the mortgaged
property. He obtained by this application possession -
of some of the 1mmoveable property and a small portlon
of hls'claun. ;

. The next apphcatlon was on 4th J. anuary 1901, Fur-
ther execution was applied for on 13th August 1901,
again on 1st August 1904 and on 26th July 1907. Final- -
" ly the ‘present, application for executlon was presented
on 2nd Decex%er 1909. ’ . _

The - defendants raised several ob]ectlons among
-them being— : - . ,

*(1) The right to exeeute the decree ﬁrst accrued on’
17th November 1897, when the Court ordered that a

TLR -1 |
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- 198 decreeshotﬂd be passed in terms of the-awatds 'I.‘he
Nmineaso. Darkhast bemg presented more than twelve years from
" Kowner , that date was untenabls under sectlon 48 of the Cwﬂ
| Jauoss ~Procedare Code, 1908.”
Baxoo . .

RO (2) The decree bemg a mortgage decree the plamt1fE
should have apphed for d decree absolute and as he dld,
.not do S0 Wlthm three years from its date under
- Article 181 of the 1st. Schedule of the: leltatlon :
Act 1908 the present executlon apphcatlon was barred..

" 'The Subordmate Judge held on the frst objection
‘that upon a proper construction of section 48 of the
.Civil Procedure Code, 1908, time began to run agamsb
~the-plaintiff from the date of the amended decree ie.,
-28th January 1899 ; on the second he was of opinion -
“that an order for. makmg the decree absolute was not
1nd1spensably necessary ; see Phul Chand Ram v. Nur—
singh Pershad Misser® ; Mancherji v. Thakordas®;
and moreover the ob]ectlon being not raised in any of .
~ the previous Darkhast, it was not open to the defend-

- ants to raise it in the present Darkhast. He, therefore,

“set: amde the objections and . allowed executlon to :
procee& ‘ 3 y

The deiendants appealed to the ngh Gourt

Strangman, Advocate General with Nzlkant Atma—
ram for defendants Nos. 1and 2 (appellants in. F;rst
Appeal No. 163 of 1913 ):—We say so faras Rs. 575 and

- Rs. 6,000 are concerned the execution is barred by

_limitation. Under the terms of the decrec these sums

" were made payable 1mmed1ately The decree was dated

17th November 1897. Asit was not, however, in con-

- sonance with the award it was amended and the decree
as amended was dated 28th January 1899. The present

) épplication for execution was made on 2nd December

©CW (1899)28Cal. 73, - (1903) 5 Bom, L. R, 389,
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1909 and countmg the perlod of hmltamon from 17th
November 1897 it is barred under section 48 of the

C1v11 Proceduré Code; 1908. The lower Court takes the.

“ date of the decree as amended as the starting point for -
limitation. - This is evidently wrong. - We submit the
~date of the judgment must be’ taken as the ‘date of the

“decree and the proper date would be 17th December
1897 It is true that on tha.t date the decree cannot be -
“said. to have. been drawn up. But Whenever it was
~ drawn up it must be taken as drawn on the date the

‘judgment was delivered.  On this point the provisions

- of Order XX, Rule 7 of the Civil Procedure Code, 1908 ,

are 1mperat1ve and must be followed

. Ooyj yajee ‘with S. M. K’culcmz for the respondent in,
both appeals :—As regards section 48 of the Civil Pro-

. ¢edure Code, 1908, though the judgment in the suit was -

dated 17th November 1897 and accordingly the ongmal

decree was also dated the same, the decree asactually -
“drawn up contained simply the -expression ‘Decree. to .
‘be 'in accordance ‘with the award’ and so was not

executable It was after an application for amendment
was made, as ‘objection on this score was taken by the
3udgment-debtor, that a proper executable decree was

drawn up. ‘on 28th January 1899. From- this dabe the -

present apphcamon ‘as a  whole is within - time. The

:period is to be counted from the date when the decree
becomes executable : sece Madhavrav Apaji v. Vithu,

bin Kedari® ; Narhar Raghunath v. Krishnaji
Govmd ® Azyasamzor v. Venkatachela Mudali® .

On the question of the apphcablhty of Article 181 of -

the Limitation Act, 1908, our contention is that the

present decree is not a mortgag% decree at all. -

Order XXXIV of the Civil Procedure-Code, 1908, does

(1886) P. J. 162. ' .+ ®.(1912) 36 Bom. 368.

(3) (1916) 10 Mad 989

1918,

NABSINGRAO .
: '"KONHER
INAMDAB

. 0. ;
BANDO o

‘ Kmsmu



L1918

"NARSINGRAO
. KoNHER
 InampaR <
.
BaAxnpo .
KRISHNA.

314 . INDIAN LAW REPORTS [VOL XLII

not apply to it. There i 1s no prov1s1on for payment )
within six months as requlred by section 88:0of the

~ Transfer . of "Property = Act, 1882, that is plesent ‘

‘Order XXXI1V, Rule 4 of the Civil Procedure Code, 1908."
Thisis a consent decree complete i in itself and capablé of

- executlon Wlthout any further proceedmgs being taken

If thls is held to be a mortgage deeree then the

present application may be treated as.an application. for-

order absolute: see Mcmcheryz v. Thakordas®; Venkata-

. razu V. Chinna Ramayya @ ; Appa Rao v. Krishna
,Ayyangar ®, . And as regards the article of the:

Limitation Act apphcable to such apphcatlom is

- Article179 of the L1m1tat1on Act, 1877, corresponding to
~ Article 182 of the Limitation Act, 1908 : see Batuk Nath
~ V. Munni Dei @, Abdul Majid v.: Jawahir Lal ®;.

Hussamv Karzfm ®, Umaba@ V. Ammtmo Anant V) g

The 'present decree is of 1897 or 1899 (date of amend- ;

. ment) and at that time the Civil Procedure Code, 1908,

was not in- existence and so no application for a final -

~ decree could havebeen made. Ifit way necessary to

make the apphcamon for making the decree final under
the Civil Procedure Code, 1908, we submit the right to-
apply under Article 181 of the Limitation Act, 1908,
accrued only after the New Code came into force, i.e.,
on 1st January 1909 and in that case the present applica-

~ tion filed on 2nd December 1909, is clearly within time.

" But r-eally. our application is not for an order absolute;

~ but to carry out the decree and this fact clearly distin-’
- guishes 1t from the case of Datto Aitmaram . Shankar

® (1903) 5 Bom. L. R.389. -+ @ (1914) 36 AIL 284.
® (1901) 24 Mad. 695. o - B) (1914) 36 AlL 350.

, 8 (1901) 25 Mad. 537. ®) (1915) 39 Mad. 544,
T @) (1914) 39 Bom, 80.
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,‘Ddzftatr'ay:q‘ o, The1e the ﬂpphcant spe(:lﬁeally asked |
. for an order.absolute in 1910,0f a decree passed in 1901

“and N0 measures were taken to keep'this decree alive:

In our case we have made tlmely apphcatrons and unde1 o
'Artmle 179 of the L1m1tat1on Act, 1877, kept our decree .

- KRISHNA.

- in time.

A'mlook Chand Parraclk v.Sarat Chunder Mukemeeﬂ).‘

‘is not against us. It prlmarlly concerns a decree on the
- Original Side of the High Court and so has nothing to
do with Article 179 of the leltatwn Aot 1877. -

Agaln the present Darkhast comes Wlthm the period

--of limitation under the provisions of section 20 of the -
~ Limitation Act, 1908. Admittedly we have been receiv-
,.vlng some interest, in the shape of the .profits: from the -
1mm0veable property in our possession on the decretal

‘ debt and so our claim is within time. Interest under

- this need not be the whole interest : see Abdul Ahad,v.

E Mahtab Bibi .

Lastly, this being an 1nsta1ment de01 ec it was not
~obligatory on us to apply for the execution of the whole
‘decree on failure to pay one 1nsta1ment Right to apply
?aecrued at the failure of payment of every instalment :
see Ram Culpo Bhattacharjiv. Eom Chunder Shome®
Shankar Prasad v. Jalpa Prasad ® ; Gag ya Din v.
J humman Lal ®, ~

Ed

BATCHELOR, AG. c. J. -—-ThlS is an appheatlon in

: execution of a decree, and the facts and dates relevant
~ to the appeal are these.-. The parties having referred |

their dispute to arbitration;-an award was made by the
_arbitrators. On the 17th November 1897, the following.
order Was made by the learned bubordmate J udfre

(1) (1913) 38 Bom 3. . ) (1887) 14 Oal 352
@ ‘(1911) 38.Cal. 913 at p. 917 ® (1894) 16 Al 371, N
@ (1913) 35 Al 378 ; o (1915) 37 AlL 400, -
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L The plammff sues to obtam a decree on an award '
filed with the plaint. - The defend ants admit the claim.

- T order that the award be filed and a ‘decree passed in.

accordance therewith.” But the only attempt made by
the Court- to dravv up the decree thus ordeled is
recorded in the followmg direction which was given’

. on the 17 th November 1897 : * “ This suit coming on for

final hearlng on the 17th November 1897 before Rao

»Bahadur Gangadharrao Vishnu Limaye, First Class

Subordinate Judge; in the presence of Mr. Vithalrao
Kulkarm, ,pleader on behalf of - plaintiff and of-
‘Mr.. Bhaskarrao Manemkar pleader. on behalf of
‘defendants Nos. 1and 2, - it is ordered that the award -

' ‘be filed and a decree be made in: accmdance' with it.”

‘Thereaftor an apphca’olon to execute the decree was-
made by the successful plamtﬂ‘f who was met by the .

defendants objection, filed on the 21st July 1898, that
no executable decree had as yet been drawn up. That

apparently, was then recognised by the plamtlff WhO .
applied that the decree'might be amfended so as to‘,
bring it in‘accordance with the award, and a summons

. was issued for that purpose. On the 98th January 1899 .

the decree ~was amended so as %o bring it- into
consonance with "the directions of the award. ThlS :

~ present application for execution was made on the 2nd..
‘December 1909. - The actual provisions of the decree
* under ekecution are fully set out in the judgment of
the learned Judge belovv ‘and need not now be re-
. capltulated here :

‘Two ob]ecmons are taken to the lower Gourt’s order

on behalf of the ‘present appellants, "the defend-'

ants Nos.land 2. Both of these objections refer to .
the questlon of limitation, and the first of them relates

~to the two sums of Rs. 575 and Rs. 6,000, Wh1ch under

‘the decree were t0 be paid forthwith. I saythey were.
to be pa1d forthW1th because the declee dlrected their
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fpayment ‘and pr0v1ded no partmular pellod W1th1n .

“which, . or before which, the, payment was  to be

'recovered Now with regard to these. paltlcular sums.
‘the’ pomt is a simple one. The applicant is within

the twelve years allowed to him if time i is to:be reckoned

,from the 28th January 1899, but he .is beyond tvvelvn ‘

years if the starting point is to be accepted as the 17 th "
"November 1897. I cannot myself dogbt. that the.

- correct starting point is the 17th N ovember 1897. The

decree was made under ‘the old Code of 1882, of Whlch
Sectlon 205 enacted that “ The decree shall beal date the
day on which the judgment was pronounced.” That
‘language seems to me to be 1mperat1ve and indeed to’
be demgned to meet precisely a case of this sort where’
owing to certain -oversights or'irregularities a delay
has mtervened between the delivery of the judgment’
and the formal drawing of a ‘correct decree. But if -
T am’ right in thinking that the.decree is to be- referred -

to. the 17th’ November 1897, and not the 28th .

January 1899 then admlttedly the apphcamon is out of
‘time in’ regard to the sums I have specified. In my
op1n10n the recovery of tnese two sums is now barred
by 11m1tat10n \

, But then a more substantlal point was taken under
‘the same Statute, and it:was contended that . the .

apphcatlon as a whole is barred by limitation. The °

, argument was put in this way. When the application
was made the new Code of Civil Procedure was in
- force, and since that Code prescribes procedure only,
the application must be taken to have been: subject to its

. :prov1s1ons One of these provisions is 01de1 X}xXIV
" Rule 5, which lays down. that where - the payment
.. required of the'defendant is not made, the - COlllt shall,
" on application made in that behalf by the plaintiff, pass
“a"decree that the mortgaged propelty, or a suflicient
_ part thereof, be sold, and that the proceeds,of the sale

1018,
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1918. be deal’o with as mentmned in the precedmg rule.
w77 Therefore, the argument continues, the present
Narsinerao :

Koxmrz  application must be treated as an applicatioh, for a
Inawpsr - decree final for sale, and as such it is barred under °
Baxo Article 181 of the Limitation Act, for the right to
- Kmsaxa. apply accrued when default in payment was made, :

and that is found to have been. i in 1902.

The first obServation: that T W1s11 to make on, “this

- argument is that the respondent has been endeavourmg
to secure the fruits of his legal ‘success ever since the
decree was made in his favour, that is to say ever
since 1898, and he has presented no less than' six
apphc%tlons in order to obtain ‘the relief which the
"Court’s order awarded to him. - Tt seems to me.in these
" circumstances that it would be harsh it we were

compelled at this stage to deprive the plaintiff of the
. fruits of his victory. Of course,if the law requires. us

“to do so, we have no optlon In my opmlon however

the law does not SO 1equ1re us. -

If we* consider ‘what was the posmon of affairs
between these parties up to the coming into force of the
new Code, that is to say up to the 1st January 1909,  we.
ndtiee, in the first place, that under various decisions -
of the Privy Council, of which I need specify only that

in Abdul Magid: v. Jawahir Lal®, the Article of the
Limitation Act which: applied to such circumstances
was'the old Article 179, cor responding’ to the presenb
Armcle 182. -That was-the Article which governed
'apphcatlons then to be made after a preliminary decree-

~for sale had once been obtained. The application then
to “be. iade W‘LS under sections 88 and 89 of . the
Transfer of Property Aet an-application for an order
absolute for sale, and to such applications Article 179
was held to apply. Now it is clear on this vecord, and -

0 (1914) 36 AlL 350.
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1ndeed this Court has %lready held that up to the 3lst ' .

" December 1908, the plaintiff “was in time  with his

apphcatlons to execute his decree, nor indeed, as I

j understand the argument, has this proposition .been
- challenged by counsel for the 'appellants.. - By timely

~ applications, renewed on various dates, the plaintiff.

had secured himself up to the 31st December 1908.

- the following day the new Code came into force. Iy
“there anyting in that Code which must be held to have

_deprived the plaintiff of the position which up till that
“moment he held in law ? - I think there is not. I will
take it that, as. counsel for the appellants have argued,

N after ‘the- introduction of the new Code, the Article

-applicable to such applications as these was no loxnger
© Article 182 but Article 181. Let us assume that that is
‘the Article which ‘governed ‘the application now
" required by the Code, ie.,. an application for
" decree final for sale, in substltutmn of the previously

reqmred application for an order absolute for sale. On ‘

_that footing we must see exactly what it is. that

“Article 181 lays down..  ~That Article ‘gives to -

applicant three years from the time “ when the right to
“apply accrues.” ' The words rlght to apply” must, I
take it, here be understood to mean the right to make

the application which the Code requires, that is to say, “
- the rlght to apply to the Court for a decree final for
gale. But, as it seems to me, that nght never accrued .

‘to the plaintiff until the Code of 1908 conferrved it upon
him. It was indeed a right which up till the passing of
the new Code, was, as I have indicated, unknown to

the law. Previous to the new Code, the right Wluch. -
- the decree-holder possessed was a right to enforce his

judgment, not by means of an application for a. decree
final, but. by means of an application for an order
absolute. Upon this footing, therefore, it seems to me
that the plaintiff is entitled - to' claim that under
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“Ar tlcle 181 of the- leltatlon Act he Would have a
- period of three years frqrh the 1st January 1909 when the

new-Code of Civil Procedure came into force. It is

quite true that the last payment made under the.
decree was made in 1902, but I cannot concede the
argument that the plaintiff would be limited to a period
of three years from the year 1902. If that argument

_were sound, we should be bound to hold that in 1905 -

the plaintiff was under obhgatlon to make an applica- .
tion. which no law then required of him, which indeed-
was not recognised by any law till the new Code - ¢came
into force four years later. I do not think that this )
is a fair coj_xstruetion of Article 181 as. applied to the

present facts. And the view which I am taking does
not, so far as T am aware, conflict with any decision of -
our Courts. As to the decision in Amlook  Chand
Parrack v. Sarat Chunder Mulerjee®, that, 1 think,

is clearly distinguishable upon two grounds.  In the
- first place, the only question then before the Court was

whether " the facts called for the application .of Arti-

cle 181 or Article 183 of the Indian Limitation Act, and
no question was raised, or could be raised, in favour of -
she applicability of Article 182. But further, in that
case the appella'nt’s decree was obtained on the 16th .

~ December 1898, and it was not till the 3rd July 1909

that he made any application to execute the decree.
The learned Chief Justice, Sir Lawrence Jenkins, held
that the governing Article of the Limitation Act was

~ Article 183 which provided a period of twelve -years

from the time  when the present right to enforce the

“judgment, decree, or order accrues,” to some person
~ capable of realising the right. That Article, therefore,
“was applied, and the result of such application was

clearly that the decree obtained in 1886 . became
unexecptable_ after 1898, no application, for execution

M (1911) 38 Cal, 913,
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havmg in the meantime been made. . In other, words 1918
ithe ‘execution of the decree had become barved. by :
limitation long before the{comlng into force of the, Jaew NAII;?:\\}:;I:O
Code.  Here the facts are otherwise, and for the — Iyvawpa
reasons which I have stated, it appea1s to methat ’ohls \1‘3:;}13_0?1 ,
‘application considered as a whole, and apart flom the Knisana, -,
1tems of Rs. 575 and Rs. 6,000, is not obnoxmus to. the =

bar of. limitation. While, therefore, I would ‘modify

the lower Court’s order in regard to the two items I

‘have specified, thus reducing the sum of Rs. 64,345-13-1

~decreed by the lower Court to. Rs. 54, 516 3-1, I¢ Would

1n other respect confirm it. :

Each palty will pay and receive costs in ploportmn :
to his success in the appeal -

»

KEMP, J.:—Plaintiff’s application is to execute a
‘decree- passed on .an award by ‘the ‘sale of the
immoveable property declared by the award to be
- mortgaged for the amount of principal and 1ntelest
. due by defendmt to plamtlﬁ ' : ’

o The ‘debt is made up thUS —_
12 575 - for interest and costs
~44,000 ‘ for principal money.
56,575 . |

_ 'The award dated 5th November 1897 declared that

_out of the interest and costs: Rs. 575 should be paid on..

1st November 1897 and Rs. 6,000 on 31st* January 1898.

- The remaining Rs. 6,000 was also to be paid on Ist No-

vember 1897. Out of the principal amount Rs. (44,000),
Rs. 1,000 was to be paid on 31st January 1898 and every

- year thereafter. Inpayment of the interest on Rs. 44,000
~ the-immoveable property  of defendants mortgaged by

defendants to plaintiff for providing for that interest
- (viz., 1980) was tobe given by the defendants to the
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plaintiff by way - of mmtcrage wzth possesswn, 1f the'

interest were not paid by plam’uff

The decree embodymg the award bears date 28th

“January 1899 and it pr 0v1des shortly,that theintereston

the Rs.44,000 should be secured by dgfendants delivering .
over possession of mortgaged immoveable property to

‘the plaintiff, and on failure by the defendantsto pay
- the annual instalments of Rs. 1,000 of the principal the
" mortgaged property should be sold for payment of the

unpaid - balance of principal and interest accrulng.‘

~.thereon, and the balance left over after crediting the -
. sale proceeds should be recovered from. the defendants
personally. and- from their remaining estate. After

mentioning that the sum of Rs. 12,575 mentioned in the .'
award should be paid as directed by the award the

~decree goes on to say that in default of payment asso *

directed the plaintiff should have the right to recover
this amount and interest thereon by sale of the mort-
gaged property subject to the mortgage for the amount’

- due for the principal sum of Rs. 44,000 and the interest

thereon or from the defendants personally or both'.
The decree finally concludeg by saying that plaintiff’s ‘
“right over the abovementioned mortgaged property
subsits ” till the whole sum together with interest 1s:_
paid off as directed. .

On 17th November 1897 the Court directed that a
decree should be passed in terms of the award. That

* decree did not embody the terms of the award. " Plaint- -

iff applied for execution of this decree. It was opposed -

© by 1st defendant on 21lst July 1898 on the ground the
“decree did not specify the relief that was granted and

was on that account incapable of execution (Exhibit 12).

. The Court then directed plaintiff to obtain an amend-
- ment and stayed the execution proceedings in the
- meantime. On 28th January 1899 the decree was

amended in the térms I have set forth and it was dated
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" asof 28th J anuary 1899. That was the date on Whlch _

jthe decreé was ordered to be so amended. The lealned

 Subordinate J udge’s record of his order is “Tt appears

_ that the decree has .not been properly framed by em-
“bodying in it the terms of the order passed by the
award. - I, therefore, order that the decree be now
framed in accordance with the award. Parties to bear
their- own costs.” It will be seen that this order is
- merely a repetition of his order of 17th November 1897.
--T fail to see how it can start a fresh point for limita-
" tion. An order is made on an award directing that a
- decree should be passed'in terms of the award. Ap-
parently the decree isnot-drawn up in accordance with
© the Zwvard, and on a later application to the Court the
judge repeats his former order and the decree is then
 prepared according to the award. The date the decree
.‘ghould bear is in my opinion the 17th November 1897.
T must bear the date of the .judgment (sectlon 205 of
, the old Code) which was 17th November 1897. -

Tt is the duty of a suceessful - -plaintiff to see that the

decree is drawn-up correctly against the defendant. I
" fail to see how the défendant should be held to blame if
the decree does not correctly represent the judgment
. unless he has been a party to inducing the error in the
:decree. The Subordinate Judge cannot repeat his
judgment so as to give a fresh starting point for limita-
tion. I, therefore, think that the 17th November 1897
must be taken as the date of the decree sought to be

 executed. -
- The present application for executlon is dated 2nd

December 1909. So that it is out of time under sec-
tion 48 of the Code of Civil Procedure as regards the
- .two items of ‘Rs. 575 and 6,000 payable on 1st Novem-
ber 1897 |

As the defendants d1d nothing to put plamnﬁ in

possession of the mortgaged property and as they did
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- . not pay the plamtlft’s clalm the plamtlff apphed in-

execution on 18th June 1898 to recover. the whole
amount with interest by attachment and sale of defend-

~ants’ moveable property and by sale of the mortgaged.
‘property. He obtained by this application possession

of some of the immoveable Property and a small portion

. of his claim.

The next apphcatlon was on 4th J anuary 1901. Fur-

_ther execution was applied for on 13th August 1901,
again on lst August 1904, and on  26th July 1907.
- Finally, the present application. for execution was-pre-
“sented on 2nd December 1909. The First -Class Sub- -
~ordinate J udge held it was timé-barred on the ground-

that as none of the previous applications for execution-
were in accordance with law the decree was not .kept

~ alive. This order was: reversed by the High Court on

16th July 1912 and the Darkhast was ordered to be dis-
posed of on its merits. The First Clasg Subordinate.
Judge has held that the decree was kept alive by-timely

applications for its execution and that as the last appli- -
cation was made within twelve years -of 28th January.
1899, the sums of Rs. 575 and 6,000 were not barred. 1.
have already pomted out that those sums are barred as

~ they were payable on 17th November 1897. which I con- -
'sider is the correct date to be taken for computing the

period of limitation. = That d1sposes of one point raised '

~in this appeal.

‘The next point to consider is Whether with 1egard to '

-the Rs. 44,000 the decree being a mortgage decree, the
“decree-holder can sell mortgage property without-
first obtaining a final decree for sale. That the decree
“ywith regard'to the Rs.44,000 is a mortgage decree I think'
7 -cannot be doubted. The decfee directs that the plaint-
“iff- should be put in possession of the mortgaged

property to secure the interest on the Rs. 44,000.. The .

- .defendants’ contention is that by Order XXXIV, Rule 5
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_the decree-holder must first obtain a ﬁnal decree for sale
‘before the property can be sQId The defendants say such
an application must under Articlel81of theIndian Limi-

tation Act, 1908, be made within three years from the

‘date on Wthh the r1ght to apply acerues. - Now admit-
tedly the last payment by the defendants of the annual

instalments was in January 1902. Thereupon, the -

defendants say, the plaintiff became entitled to apply
under thé decree for sale of the immoveable. property
and as he- did not do so Wlthln three years the present
qpphcatlon is barled Lo :

Now, before lst January 1909—the date when the neW |

'Code of Civil Procedure came into force—the mortgagee
- was bound to apply for an ~order absolute for, sale and

it was held that.snch an appllcatlon was an application -
- to execute the decree and that the period of limitation

_was therefore three years from the date of the decree as
.f’{fpmﬂded by Article 179 of the Indian Limitation Act of.
1877 (Limitation Act, 1908, Article 182). This was the
;VIGW taken by the Privy Council: 4bdul Majzd v. Ja-
- wahir Lal® ; Batuk Nathv. Munni Dei®. - No doubt if
there had been no appllcatlons for execution before 2nd

' December 1909 that application might have been barred -

under Article 179 of the Indian Limitation Act of 1877,
Cbut there were several applications which have kept the
" decree alive. The High Court has already held in this
case on this point -that the decree was kept alive by
- timely- applications. - Therefme at the date the new
Code came into force, viz,, -1st Januzuy 1909, execution
of this decree was not barred Order XXXIV, Rule 5re-
. quires the. mortgagee to obtain a final decree which by
_ Ar’clclgi 18.1 Limitation® Act, must be within three years
of When ‘the flght to apply accrues. It introduces a new

step to' be taken in the execution.. If, hovvever the‘

“\A
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mor tgagee s rlght to execute the decree was not barred on?\»
1st January 1909 I -fail to see how Order XX XIV, Rule 5

~can bar it. Older XXXIV, Rule 5 requires an applica-

tion for a final decree whereas before Ist January 1909
it was enough to apply for an order absolute for sale or, -
which was the same thing, an application to execute the

decree. The neeesslty to apply for a final decree only

_arose on 1st January 1909. Before then section 89 of the

Transfer of Property -Act applied. ~The right to apply

_for a decree final therefore only arose on 1st January

1909 and if this application of 2nd: December 1909 can
be treated as such an apphcatlon it is not barred I

"see no reason  ‘why it should not “be so treated as the
: Court may make a final decree for sale on’ it.- In con-
_fclus1on T would - -say I question whether on a true’

construction.-of this decree the plaintiff’s right by the

decree to have the mortgaged ‘propertyu, sold in default .
- of payment of any one instalment did not accrue afresh ~

ab the time of making default in payment of, any one '\

J’mstalment A similar case is reported in Shcmkar

Prasad v. Jalpa Prasad®.:

I therefore agree that the appeal succeeds only as to \,
the sums of Rs. 575 and.6,000 payable on the date ~of the'-

" decree. Each party: will pay and recgive costs i in pro-.

pormon to h1s success in the appeal.
Decrée varied.
J. G R

@ (1894) 16 AlL 371.
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