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user, and 1t 1s this fact Whlch ralses the presumptmn ‘

“in law. Further ‘this very point is dealt with in
“the ]uddment of the Court of first mstance at page 22,

11ne ‘41,0 1f necessary therefore the pleadings should

be treated as amended so as to raise this point expressly,

an(l I de01de this case on. that footmg S
Some ob]ectlon was made ' as to the" form of the
onglnal decree. «No ob]ectlon appears . to haveé. been
taken on this head in. the lower appellate Court, and
-1 do not see that it i is essential to vary the form of the
.decree:  In effect the i inj unctmn is intended to preserve
the 1mmemor1a1 user, e : .

» In-my ]udgment the. appeal should be dlsmlssed
W1th costs IR oo

.Decree cbnﬁrmed.,

. J. GO R

: .‘APPELLATE ‘ OIVIL. :

Before Sw Stanlej Batchelor, K. ,(Actmg Chief Justwe aml
L Myr. Justice Kemp.

BAI NEMATBU wipow oF MAHOMADALLI ABEDIN GYANI AND WIFE oF

' SHAIKH FAKRUDDIN KOTHARE (ORIGINAL OPPONENT -DerENDANT
No. 1), AppELLANT v. BAI NEMATULLABU, wioow or ABDUL TYAB
ISMATLJT MASKATI (ORIGINAL APPLICANT, PLAINm r), RI‘SPONDENT ®

Indian LGutatzon Act (IX of 1908), Sections .5 and 14—-—Delay—-—8uﬁ‘cwnc
cause— Review—Strict proof, meaning of—Civil Procedure. C’odc (Aet V.
of 1908), Order XLVIIL rule 4, sub clause (2) (b): .

The plamtlfft a Mahomedan lady, apphed for review of the ]udgment of
the Flrst Class Subordinate Judge, A. P., at Surat . Her appeal was ,dxsmlssed
by the Judge on October 8, 1915, The application for review was. made on.

- January 5, 1916 to the District J udge, Surat. This application to tl.lat Judge
“was irregular as before that the plaintiff had filed & second appeal to the High
+ Court’on November 10, 1915.  After the withdrawal of the second appeal on
March 29, 1916, the application of January 5," 1916 iwas transferred by the
Dlstnct Judge for .disposal to the First Clase Subordinate Judge.: It-was
dlsmlssed as bemg not properly made under Order XLVIT,. Rule (1) of the le

' ® Appeal from Order No; 48 of 1916
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Procedure Code, 1908, to the Judge Who passed the decree in appea] The
plaintiff; 'thergfore, presentedkanother application to the Subordinate J udge on

" May 6, 1916. On it being contended that it was barred by limitation, -

Held, that the ‘plaintift had shown sufficient cause for excuse of delay
under sections 5 and 14 of the Limitation. Act, 1908.

Per  BATCHEL OR, Ag..C. J..—By *strict proof " in Order XLVIL,” Bule 4,
sub-clause (2) (b), Civil Procedure Code, 1908, is meant anything. which may
serve directly or indirectly, to convince a Court and has been brought before
the Court in legal form and ix compliance with the requirements of the law
of evidence...The words are, not that the absence of hegligence shall' be

o conclusively established ’ or even ‘ satisfactorily proved’. What is r"equ'ired is
that there be strict proof of this absence of negligence on the record and . the-
. phirage * strict proof ' refers to the formal correctness of the evidence offered,
" not to its effect or result. If the record does contain such strict proof, that is
to say, such formal adlmssﬂole eVIdence, it shall be for the tnal Court, only

* to assess its sufficiency.

Ahzd Khondkar v. Mahendra Lal Det, approved of

APPEAL agamst the order passed by G. R Datar 3

‘First Class Subordinate Judge at Surat, in' Review -
Apphcatlon No. 63 of 1916.. S

Proceedlngs in Rev1eW Y S

. The facts were as follows:—In the city ‘of Surat,
“‘the plaintiff, aiMahomedan lady, and the defendant

owned adjoining houses. In the rear of the plaintiff’s ;
.~ house there was an open piece of ground 'which in-

_cluded a by-lane. The plaintiff claimed an immemorial :
" right of way through the said by-lane, but the defend-
~ant having‘obstructed the plaintiff’s use of the lane,"
' she ‘brought a suit clalmmg a permanent 1n]unctlon

restrammg .the defendant from blocking up «the
‘ plamtlff’s right of way over the lane.  In the said suit
- after the case for the plaintiff was closed; a sheet map, -
- Exhibit'129, was produced on behalf of the defendant

5

eastern boundary of the plaintiff’s house. ‘The Sub-

© ordinate Judge relying on the said sheet map and

testing the evidence adduced on, behalf of the plaintiff .
: s o (1915) 42 Cal 830 at P 837.

i

~«.showing a double line indicating an enclosure up to.the -
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) :' in the hght thereof held that there stood a wall at-one
_tlme extendlng up ‘to the eastern boundary - of the
‘pla1nt1ff’s house and therefore there could/not be a -

| 11ght of passage as clalmed by the pla1nt1ff R

" Against the}\declee of the Subordlnate Judge the
“‘plamtﬁf appealed to the District J udge at Surat. The
--appeal was, however, heard by the First Class Subordi-
* nate Judge, A. P, at Surat, who relymg mainly_upon
. the map (Exhibit 129) dismissed the same on October 8,

1915. . _ P

The plalntﬂf then preferred a second appeal to the

, H1gh Court on November 10, 1915.

" Before this, on October 16, 1915, the p1a1nt1ff began

- correspondence with the revenue authorities in order

-to procure documents with a view to test the accuracy
“of the defendant’s map.. These copies .were received

"

by her on January 4, 1916, and distinctly showed that.
/"there was no contlnuous double line to the eastern,
. boundary of the plaintiff’s house.

- On the next day, i.e, J anuary 5 1916, she apphed for-
rev1ew of judgment to the D1str1ct Judge. She was,

,however unable to proceed with this apphcatmn im-
 mediately after the application was filed as the second,
" appeal was pending. After consulting her: legal ad-
visers she withdrew the second appeal on March 29,
1916 :

--On Aprll 1, 1916 the Drstrrct Judge transferred the'
‘apphcatlon of January 5, 1916, for disposal to the First.
. -Class Subordinate Judge. The. learned Judge ‘dis-
. missed the application on May 5, 1916, on the . ground
‘,that it wag not made to the Judge who passed the

‘decree and was, therefore, not according to law under
- Order XLVII, Rule 1 of the Civil Procedure Code, 1908,

The plaintiff, thereupon, presented another - apphca-'

- :t1on for review on May 6, 1916
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1918,

The defendant contended mter alie that the apphca-

".tion was barred by time and that the appl1cant-pla1nt1ﬁ

falled to prove Want of due diligence.

The Submdmate J udge held that the delay ccmsed in .

under sections 5 or 14 of the Indian  Limitation Act,

. 1908, havmg regard to the circumstances under Wh1ch

it was caused. He was also of opinion that the ap-
-plicant had no 1eason to believe that the mistake was -
“committed only in the prepatation of the. §heét map

5

and not in the original map of survey which must have

. formed the basis of the preparation of the shéet . map

“and therefore the apphcant could not be blamed for not
' havmg exercised- more diligence. He thelef01e, f

‘granted the 1ev1eW apphcatmn g

‘The defendant appedled to the H1gh (‘ourt ,
‘Setalvad with ‘G- N. Thakor for the appellant ——-]

‘The petition for review is beyond time.’ The first ap--

plication which was made to the Distriet Court having .

"been presented to the wrong .Court, the only apphca—

 tion before the Court was the second one.. It was™

oleally beyond time since il was presented after 90

- days. There was no bona fide mistake in presenting:

the first application to the Dlstnct Court -instead of to .
the Jndge who heard the appesl. The object was to
gain Hine until the second appeal which was filed

“against the decree of the appellate Court ‘was, with-

~.drawn. The application being made during  the pend-

ency of-the second appeal wasbad in law and there-
fore the lower. Court erred in excusing delay under
‘sections 5 or 14 of the Limitation Act, 1908.- . There was.
1o occasion for the exercise of the dlseretmn .under

- these: sect1ons

Secondly, the lower 00u1t was WlOllg in glantmg the

‘review witheut strict proof of the allegation about’ the :
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‘ ,absence of. knowledge of the evidence at ‘the trial. - The'

‘»evldence on which the review' was granted ,was,sot
‘new and important matter. . The petitioner. could have .
- produced that evidence at the heamnﬂ It ‘cannot be o

“said that the petitioner had no knowledge “of the
‘existence of the'map at the time of the trial. She héts
\:falled to exercise due d111gence in making the necessary
inquiries.. The Court should have asked for strict proof
ras promded for by Order XLVII, Rule ) (2) (b) of the

ClVlI"’PI'OCGdU.le Code, 1908, and’ satlsﬁed itself Whethel :
the petitioner’s - allegations ‘were true or not. The .
~Court has failed to follow those provisions. This Court- '

can, ' therejfore ‘see whether there existed any grounds
’.-for grantlntr the review and whether there was strict
proof. of such grounds. [At this stage while the
‘counsel was addressing the Court on the merits of the
,apphcatmn Mr. Strangman, Advocate General, forthe
| respondent objected by saying that the Court could not

go into the merits-of the application but it had only to -

‘see Whether certain formalities provided for by Order
XLVII, Rule (4) (2) (b) were observed or not and cited
- Ahid Khondkar v. Mahendra Lal De“) ] C

) We can go into merifs as the. section itself d]d mot
prevent us doing so.* It did not: confine itself to mere

- formalities but merits also. Then there is nothing in

the section to prevent the appellate Court from going

into the merits and examining Wwhether the lower Court

has sufficient grounds for allowing the application for

review: Kessowyi Issur v. G- I. P. Railway Company®.

Strangman, Advocate General, and Bhulabhai J.
"Desai .with ‘N. K. Mehta and M. B Dave for the .

: respondent not called upon.
 BATCHELOR, Ac. C. J.. —ThlS isan appeal brought by

,‘the original 1st defendant doamst an order made by .

m (1915) 42 Cal. 830 at p. 837 . @ (1907) 31 Bom 381, _
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the learned Flrst Olass Subordmate Judge grantlng to
the plaintiff a review of the Subordinate Judge’s ]udg-
ment, - I am of opinion that the learned Judge belowf

‘was perfectly right in allowing this application for

review of judgment, and indeed I think that he ‘was
com\pelled ex debito justitice to make such an'order in
the circumstances of this case. The plaintiff, who was

the applicant for the review, was a Mahomedan female,

.belonging, therefore, to that category of persons, who,

‘according to a well known description by a Chief Justice
of this Court, are barely to be described as sui juris.
< Ttis plam on the record, and indeed it has formed part
" of Mr. Setalvad’s argument for,the appellant, that this

“Mahomedan lady’s legal interests were not prosecuted

. by her advisers with all the carefulness which the  cir--

'cumsftances demanded. It isthat want of Cargfulness :
which has caused the delays upon which the appellant
now mainly founds. When those delays are examined,

I think it will be seen that all that we have here is not

e

any actual delay in fact, but a kind of constructive
delay imputed to the appellant by reason that certain -

-applications made from time to time by her legal

advisers were not applications valid and efficient under

" the'law. For instance, the plaintiff’s appeal was dis—rr
< missed by the appellate Court on the 8th' October 1915.
. One reason, perhaps one of the main reasdns, upon

which the order of dismissal was made, was the appear-
ance of ‘a certain map relied upon by the present
appellant, for that map showed a continuous double -

-line which, if it had existed in the original Survey

- map of about 1870, would have gone far to disprove the.’

plaintiff’s claim to an easement. ~But, onthe 16th
October 1915, the plaintiff began correspondence ‘with |

: vthe revenue authorities in order to procure documents.

with a view to test the accuracy of the appellant’s map, ’
‘Exlibit 129, These copies were received by her on the .
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‘4th J anuary 1916 and on the very next day she apphed
for. review of ]udgment to the District Judge. -Unfor-
_tunately through no fault of the Mahomedan Iady, but

“through some want of attentlon on the part of her legal -

‘advigers, this application  was irregular, seeing that

therefore, that in strictness the application for review
iwas out of time, it appears to me clearly to bea case
which calls” for the concession allowed by section 5
and section 14 of the Indian Limitation Act. Upon
this point, it seems to me relevant also 'r;,.to say that
when all argument is exhausted, the real object of this
application is, as the learned trial Judge pointed out,

~not 80 much to improve the plaintifl’s case by the
‘addition of fresh evidence, but to ensure that the judg- “‘
- ‘ment of the Court shall proceed upon true materials and -

. not updn false. . \

‘Then 4t was urged by Mr. Setalvad that the lower _

.‘0011113 was wrong in allowing the application because
_the condition prescribed by Order XLVII, Rule 4, Sub-
-rulﬁ (2) (b) is not satisfied in this case. That condition

is expresséd in the following words “No such applica- -
tion shall be granted on the ground of dlscovely of new -

matter or evidence which the applicant alleges was
not within his knowledge, or could not be addunced by
*‘him when the decree or order was passed: or made,
without strict proof of such allegation.” The learned
" counsel contends that if the evidence tendered upon
this pomt by the applicant in the Court below be sub-
jected to examination in this Court of appeal, it will
~be found that such evidence ought not to have satisfied

* the Court of that absence of negligence which the Code-

- 1918+

v Bar o -
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v
Bar -

. NemarToL-

there” was then still pending before the Court the
second appeal which had been lodged on behalf of the
‘plaintiff on the 10th of November 1915. That is an-
instance of the kind of delay which, as I say, is imputed

1 agamst the plaintiff in these proceedings.. Assumlng, ;o
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requires. ThlS argument however runs oounter to

" the decision of the Calcutta High Courtin Ahid Khond-

kar v. Mahendra Lal De®, where the provisions of

- gection 626 of the Code of 1882, which. correspond Wlth f

the provisions. of the Order now under consideration,

- were examihed;ind discussed by Sir Lawrence Jenkins
- C.J. and Mr. Justice Woodroffe. Sir Lawrence Jenkins

»‘vthele says: “The view taken by Mr. J ustice _Chatterjea.
in aﬂlrmlng the lower appellate Court is that ‘ strict

. proof > means p1oof that convinced the lower appellate E
: Court,"and it is on' that ground, and on that ground
_alone, that.the result can be affirmed. In my opinion,

this is not the true view of the provisions of;‘this’
-chapter relating “to-review: of judgments.. The word
‘ ploof ordinarily has one of two meanings : either the

~conviction of the judicial mind on a certam ‘fact, or the

'means which may help towards arriving -at that con-
viction. The-use of the word ‘strict’ seems to me to
point to ‘the: second of these two meanings, and
‘strict proof,” in my opinion, means. ahything which ¢

- may serve directly or indirectly to -convince . Court

and has been’ brought before the Court in lecral form and.
in compliance .with  the requirements of the law of °
‘evidence. - It is formality which is prescribed, an‘d not
‘the result that is deseribed. This, I think, is apparent

~from the whole scheme of this chapter on review”; and

Mr. Justice Woodroffe’s judgment was to’the same.
_effect. No doubt that decision is' not strictly binding.
upon us, and equally ‘without doubt it is a decision

. which is entitled to the highest respect. - Speakmtr for

myqelf I entirely’ concur in the construction which
has been placed upon these provisions by the decision

of the .Calcutta High Court; and that construction
appears to me .to be probable in 1tse1f when it’ 1sf'
.remembexed that the order m questmn is merely a

oo (1915) 42°Cal, 830 at p..837.
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dlscretlonaly ordel where 1a1ge powers Would natmally

-be -confided by the Legislature to the Judge-of first

_instance. 'Then, I think. that the use of the somewhat’
curious words “strict’ proof ™ also confirms the con--

struction which was adopted. The’ Words are, not, that

the absence of neghaence shall be * concluswely estab-

lished ” or even satlsfactonly proved ”. -“What is re-
_quired, as I understand it, is that there be strict proof

"‘of this absence of negligence on the record and the

phrase “strict proof” refers, I think, to the formal cor- ‘

rectness of the evidence offered, not -to its effect or
result. I cansee nothing repugnant in supposing that
if the record does contain such strict proof, that is to
say, such formal admissible evidence, it shall be for

- the trial Court only to assess its sufficiency. At first

"proof. . Butit seems to me that there was good reason -
for.the 1nsert10n of the epithet, and that the desive of

t

sight fio doubt it might seem that the'word “stnct
is tautologous inasmuch as'all proof must be stm:t

the Leglslature was to deter ‘subordinate Courts from

-acting upon loose information or inadmissible evidence
-upon. which they are at times disposed to act in these

‘matters. There is no question but that on the record
in this case there is strict proof which, if it be believed,.

is sufficient to. discharge the burden which lay upon .

the applicant of showing that she was not g_uilty of
negligence in not collecting earlier the evidence upon
which she now wishes to rely.

On these grounds it seems to me that the order made

~~by the lower Court is right and I would aflirm i, dis-

missing this appeal with costs.

’ KEMf, J. :’——-sI agree \Vith my Lord the ChiefJ ﬁsticé as
to ‘the point of limitation. I think sufficient cause has
been shown by the respondent for the delay in makmg

-.'her appllcatmn to review, .

ILR7—6
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Wlth regard to the questlon as to what' the: scope of
" the enquiry which the appellate Court should enter upon -
- is, T ain of opinion, that we are entitled to satisty our- .
" selves under Order XLVII, Rule4 (2) (b), asto whether -

there was sufficient ev1dence before the lower Court,

~and whether such evidence has been plopeﬂy appre-" :
.~ ciated by it when® it granted tl_le‘ application. If Ahid

- Khondkar v. Mahendra Lal De® lays down that the*

duty of the appellate Court is restricted to ascertaining -
. whether the evidence adduced before the Subordinate
-~ Judge is pvopelly admissible or not, only I must
- respectfully heg leave to ‘doubt its correctness.’ 'I‘he
. .Subordmate Judge might grant such an application on -
. evidence' on the weight and. sufficiency of which no’, :
appellate Court would agree with him. che1the1ess -
the evidence which the plaintiff-res»>ndent now seeks :

to adduce is not for the purpose of adding

I therefore, think
that under these circumstances justice. requires its

_adlmssmn and that this 'Lppeal should - be dlsnussed
. Wlth costs.

3

07"der a;’ﬁrmed
J. G R
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Before JII r. Justice Beaman and Mr. Juslzce IIeaton

' SUBRAYA VENEAPPA HEGDE (or161¥AL  OPPONENT), APPL’LL&NT v

‘SUBRAYA HEGDE (ORIGINAL APPLICANT), RESPONDENT.™

Instalment decree—-PenalM/ clause—Failure to pay two mstalmenis makang :

the whole decree payadle at once—Iirst instalment not paid on due dafe,

but paid up Lefore the second one fell cZw—Second instalment not pazd on"

due date—Penalty clause not becoming operative.

L (1915) 42 Cal. 830 at p. 837.
," Secdond Appeal No. 232 of 1917,

t0 ‘her eV1- o
© dence in the Cotrt below, but forthe pulpose of correct- e

- ing a mlsapplehensmn into which the J udge was led by |
g material error in :Xxhibit 129.
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