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APPELLATE CIVIL,

"

Before Sir quz‘l Scott, Kt., Chief. Justice and Mr. Justice Beamiz}?.lj

' SOLOMAN JACOB (oRiGINAL PLAINTIFF), APPELLANT v. THE NATIONAL'

" BANK OF I\IDIA LTD., ADEN (ORIGINAL DEFENDANTS), RESPONDENN"

Sale of Goods—Contract under C. I. P. terms—Polwy of insurdnee omitted

from “shipping documents——Payment made’ under’ mistake— Bank. remitting -
- the money to the’ drauer—Instructwns by drawee to withhold payment after:
B mmzttance——-Lzabzhty of ‘the Bank as agent—Indian Contract Act (IX of
L1812), sectzon 72-—Estoppel——-Postmg of a demand draft wkether equwalent
o payment ' .

“ In May 1915 the phmtlff entered into two contracts under C. L. F. terms
with one P. Vella for supply to him of certam goods P. Vella. drew- 2,
demand draft on the plamtlff and -endorsed -it over for collection to the Anglo—r
Egyptlan Bank, Ltd., Malta who “in turn endorsed-it to the defendant Bank at"f‘"
Aden. On August 10 1915 thie plaintiff was informed by the defendant Bank .
that the latfer .helda demar.d draft upon- himand would deliver shipping-
documents to him on payment of the draft. On August 12, 1915, the plaintiff -
-paid’ the amount due .on. the "draft and removed from the Bank certain -
shipping documents among whlch on mspectmn at his office the plaintiff- failed :
“to discover .the policy of insurance.. On " discovery of this “omission, the -
plamtxﬂ’. wrote to, the defendant Bank on August. 13, 1915, statmg that the'
“draft had" been Honoured under a mlstak_e and requested. the Bank not to pay

_ the amount of the draft to the drawer of the bill, and in case the remittance oy

_had already peen made to cable at the plaintiff’s expense instructions to with-

* hold, payment. The defendants having refused to stop payment of the sum

paid by the plamtlff the latter filed a suit claiming refund of the money. - The

. defendant Bank replied that they were acting merely as agents for collectlonA
on behalf of the Anglo- Egyptlan Bank at Malta through whom the demand'
draft was received ; and that they having given' telegraphic intimation of the

" receipt of money to their principal on the 12th -August, that is, befare the™

receipt of the plaintiff’s letter. of tRe 13th idem, , were unable to do~ anythmg ‘

- further in the matter. The plaintiff’s suit was dismissed by the J udge at Aden, .

He appealed to the Resident’s Court and pending theappeal a reference being .
‘made to the High Court, Bombay, under section 8 of the Aden ActII of 1864,

" for consideration of questions’ mter alia (1) Whether the money was paid by

plaintiff to the defendant Bank under a mistake of fact as to the documents

dehvered in exchange therefor (2) whether the defenda.nts cou]d and should .

-0 Clvﬂ ’Reference No, 7 qf 19;6. -
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have stopped payment of the price as 1nstructed by the plamtlif 3) whether- L1917
the .defendant Bank acted -as prmmpals or agents in co]lectmg the price
of goods (4) whether if defendants . acted as agents in collecting the price of = SOLOMON

- the goods they had any better rights than the sellers P. Vella.; (5) -whether in- ’\JA:Q?' v
the circumstances the plaintiff was entitled to repayment of the prlce from the * - pgp
" deferidants under sectioni72 of the Indian Contract Act 1872, - - NATIONAL
 Held, (1) that the money was paid by the plamtlﬁ to-the defendant Bankk IN:Ef ;\I KL(;IL .
-under a mistake of fact; - . - ; FAR v : ADEN

(2) that although the posting of the draft was nexther payment nor an act ‘
50 prejudicing the defendant Bank that it would be inequitable to 1equ1re them
. to'refund yet in view of the telegraphic intimation to the defendant’s principals
" at their express.request to the effect that money had ‘been paid by the -
plaintiff, he (the plMntiff) was estopped having regard to the peculfar relation
of the parties and therefore the defendants could not, nor should they have
stopped payment of the price as mstructed by the plamtlif

(3) that the defendant Bank were mere agents s
(4) “that the defendants had higher nghts than P, Ve]la in’consequence of
; estoppel arising from plaintiff's conduct ; cos . .

(5) that the plamtlff “would not be entitled to repayment under section 72 of
the Indian Contract Act, 1872 as that section should beread subject to the law -
. of estoppel and " in view of the facts in the present case there was a clear case
" of estoppel. :

Deutsche Bank. (London Agency) v, Bemro & Co.M, referred to; Sbugan
Chandv The Govt., N.-W. P.O), dissented from. - : .
Crvir Reference made by Major General J. M Stewart
Political Resident at Aden, in Appeal No. 6 of 1916 of ~

h1s Court, under section 8 of the Aden Act II of 1864

The facts were as follows:—

‘The plamtlﬁ a merchant at-Aden, entered into two
.- contracts under C. I F. terms with Messrs. P. Vella
& Co., of Malta in May 1915 for the supply to him of 208
" bags of Malta potatoes and 100 bags of Malta onions.
Vella &. Co. were instructed by cable on the 27 th ‘
July 1915, to insure the goods against war risks.
" 'On the 4th August 1915 Messrs. P. Vella-& Co. wrote
_to the plaintiff stating that the goods were shipped per
. 8. 8. “ Christoforos’ via Port-Sudan. . :

(1) (1895) 73 L. T 669, - @ (1875) lAll 79 ~
ILR1—3 S
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4 On the 10th August 1915 the plamtuff was mformed
" by the defendant Bank as follows —

K

“ By the mail to hand to- day, we have received from Messrs P. Vella & Co "
of Malta 2 demand- bill ‘on. you for £204-14-6 with shipping wdocuments

'Aattaehed......,..whlch we. shall be glad: to deliver to you on payment

of Rs. 3,113-7-0.”

The bill was in form a demand -draft drawn by‘

"Vella & Co. upon plaintiff “against merchandise in

favour of the Anglo-Egyptian Bank, T.td., at Malta and
from that Bank it was received by the detendant Bank‘
at Aden Wlfh 1nstruct10ns to collect the. amount and
credit it to -the account of the Anglo- Egyptlan Bank

with London office of the defendant Bank.

- Not havmg received any reply to thelr 1etter of 10th
‘August, the defendant Bank again wrote to the pla1nt1ff
on'the 11th August 1915 inquiring Whether he 1ntended
to pay the b111 and, 1f 80, when. , - L

]

To this a 1ep1y was sent by the plamtlﬂi on the same.
date stating that he intended to pay the bill on receipt
from the dLa,WGI'S of 1nv01ces of the goods relatmg to

. the said bill.

On the 12th A,ugust 1915 the plamtlﬁ on recelpt of,‘
“the invoices from the Bank paid into it the amount due

~on the draft.and removed from the Bank a number of
- shipping documents which the plamtlff subsequenﬂy
““'vdlscovered did not include the policy of insurance.

On discovery of the mistake, the plaintiff wrote to the ‘

’ defendant Bank on ‘the 13th August 1915 as follows —

“ On the 12th instant, I recelved a letter from you enclosmo cop1es of
“invoices relatlve to the bill in questlon and demanding payment same day

“ I puxchased the sald goods on the basis of cost, flelght and irisurance Aden
and I sent cable instructions to the said shippers on the 27th. July 1915 to‘
insure the said goods against war risks, and being under the belief that the
documents attached to the said bill were complete and consmtmg, as they
should have been, of B/Li mvomes, marine and war rlsks 1nsurance pohcles
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I paid the amount of the bill into the E’ﬂnk and the relatlve shlppm!r documentsv 19170
Weze thereupon delivered to me by the Bank. T ' —
‘ -~ SOLOMON ~
" On the exammatlon of the documents, howevel I ﬁnd to my surprise that A JAcOB
the marine* and war 1‘1SkS insurance pohcles are not attached theleto asthey © _ .
should have been. . o : e e Tue
. S o APUREE . NaTIONAL
“Tam not aware whether ‘drawers have instred the shipment or not and as J:'NEIAANKLgi _
the goods-have not yet arrived at Aden, T Lierewith beg to'ihférm you that you A+ N

DEN.
-should not pay the amount of the said bill to the drawers or their order and A =
if already remitted that you will please to cable -instructions at my expense to
withhold payment of the draft pending rcceipt'of the marine and war risks
insurance policies or the safe arrival of the goods at Aden.” . - ‘

The 13th August was a public holiday and so the

~above letter of the plaintiff was ‘delivered on the 14th
idem to the Jdefendant Bank who on the same date

Wrote to the plaintiff ; : : '

-7 " We regret you have not received all the documents which )ou expected to

" receive. We handed overto you all the  documents in our possession on

. receipt of the payment, and®as the proceeds of the bill' have now been
_remitted by post We are. unable to interfere in the matter, 1t is against the
Bank's rules to stop payments of our own draft..

. “We may remind you that we endeavoured .on 12th instant to get you to
give the matter your personal attention at the Bank, even sending a messenger
‘t0 bring you to the office. Had.you not refused to take the trouble we think
you would have discovered the discrepancy ' before.the documents were taken )
from this office.” i T :

- The plalntlff on recelpt ‘of the aforesaid letter filed a
sult alleging that the defendant Bank was liable to )
‘repay to the plaintiff the amount paid by him under
mistake ; that the defendant Bank knew of the fact that-
the shipping documents in respect of the said goods were
not complete as they should have been under C. I. ¥.
contract, and that the Bank should have, on receipt of
the plaintiff’s notice- of mistake, cabled instructions at -
.plaintiff’s expense to withhold payment of the. draft"
* pending receipt of the policy of i insurance.

The defendant_l Bank replied to the eifect that the‘
contracts mentioned by the plaintiff were’ made by ‘h1m.
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- submitted by the appellant ? o : . R
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.dnect W1th Messrs P Vella & Co., Malta the Bank
' was not a party to the contracts and Was qu1te 1gnorant

‘of thelr conditions; that” the Bank acted merely ag

collecting agents of the Anglo-Egyptian Banl, Ltd.;.

Malta, and their liability ceased at soon as they remitted

- the payment to.that Bank that the plaintiff’s letter.

asking the refund was recelved two days after the

k money was sent.

~

The J udge at Aden upheld the contentmns raised by

f the d_efendant Bank and dismissed the plamtlff s suit.

The p1a1nt1ff appealed to the Res1dent at Aden and

‘ 'Wh11e the appeal was pending in- his Court he madea
- veference. to the High Court at the plaintiff’s instance

under “section 8 of the Aden Act 1T of 1864. -The:

questlons which the plalntlff submitted for the dec1smn
of the ngh Court were :—

) Did - not the Court below fail to ascertain thie facts material to the case

and to decide the- points upon ‘which the liability or non-hablhty “of the
defendants depend v

: (2). Was not the Tower Court bound to admlmster all the 1nterrogatones

3) Whethet the money was paid by appellant to~ resr»ndents under &

mrstake in fact as to the documents delivered i in exchange therefor ?
i

(). Whether the respondents could and should have stopped payment of

’ the price as instructed by appellant?.

(5) Whether the respondents acted as pnnc1pals or agents in collectmg the

- price of the goods 2

(6) Whether if respondents acted as agents in collecting the price, of the
goods they had any higher nghts than the sellers P. Vella & Co. ?

(7) Whether in the cucumstances appellant is entrtled to repayment of the *
price from respondents under section 72 of the Indian Contract Act and the

~ decisions in the . cases of the 0rmzt Company, Limited . Brekke omd

Howlzdﬂ) and Skugan Chand v. The Govt., N W P, (22

} (1) [1913]1K.B 531. e (z) (1875)1All 79. ek
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- Weldon vvlth Crawfordé O'o for: the appella.nt —We -

submlt that the shipping documents formed the con- -
suderatlon for our draft : Biddell Brothers v. E. Clemens.
Horst Company® ; Arnhold Karberg & Oo v Blythe,
‘Green-Jourdain & Co.®. - ,

" The defendant Bank WhO were endorsees of the bill -

of exchange which we honoured were principals as they .

were in possession of the shipping documents and they .
alone could carry. out the terms of the C.I.F. contract
with us. The Bank knew that the documents were in -
‘respect of C. I F. contracts and knowing that the policy

‘was wanting they were guilty of a wrongful act in -

receiving money from us.” We paid the m.oney\ under a
mistake believing that the documents included the.
policy. ‘As soon as the mistake was dlscovered our
client wrote to the -defendant Bank to withhold pay-
‘ment. But the defendant Bank "did-nothing in the
matter, ‘We submit under section 72 of the Indian
‘Contract Act, we will be entitled to get back from the -
defendant Bank money paid by mistake.. Even assum-

ing that the defendant Bank were acting as agent of
‘the Anglo-Egyptian Bank we say the objection to pay .

money received under mistake is unqualified;and even-
attaches to an agent who has received money for a

‘principal although the agent may no longer Liave the
money when the mistake is discovered : Shugan Chand

v. The Govt., N-W. P®; Holland v. Russell®; Tugman “

V. Hopkins® ; vide The Law of Fraud in British India
by Sir Frederick Pollock—Tagore Law Lectures, 1894
p. 128.

Secondl y, we submit the defendant company was'
- guilty of conversion. They had knowledge of the want
of insurance policy and knew that we paid the money

® [1911] 1 K. B. 934. w (1875) 1 AlL 79.
® [1915] 2 K. B. 379, -~ ® (1863) 4 B. & 8. 14 atp. 17,
® (1842) 4 M. &G 389,

1917, -
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1917, _under mlstake still the}> made the paymenb to the
—— " Anglo-Egyptian Bank : Fine Art Soczet J V. Umon[
ooy Bank of London“’ DR \ -
o Tog ' Lastly, we submit the money was obtamed from us
" NATIONAL -

Bask 07 - under mlsrep1esentat1011 viz., that the “ shipping docu-
“IND1A, LD vments had arrived. In fact an 1ncomplete set had
o ADEN. gy rived but not the set of complete documents bargained
" for. We were, therefore entitled to claim it back: vide
sectlon 18, Indlan Contnct Act; Shcmd v. Grtmt@) o

Stmngman Advocaie General Wlth Little & Co., for
the respondents :—We submit we were. only agents for
_collection. 'We knew nothmg about the want of policy-
- of insurance. We received money due on the.draft on
the 12th August, but it was not until the 14th we. 4
received intimation “asking money back and drawing' :
,attentlon to the omission of the insurance policy. '

»

We'say section 72 of the Indian Contract Act does_
not assist the appellaft to recover the amount. It
only enacts the English law, viz., money paid  under.

~ mistake is money had and received.. . In this case money -
havmg been paid over to the Anglo Egyptlon Bank |
our position has been pre]udlced and it would be
inequitable to ask us to refund.” By the payment made -
to the Anglo-Egyptian Bank as advised by them our -
’1iabilit'y as' agent ceases: Bowstead on Agency, 5th ed., :
- p.421; Cox v. Prentice® ; Kleinwort, Sons, &. Co. v.
Dunlop Rubber C’ompanJ(‘) s Norman v. chkezts(‘) E

We submlt there were three ways in Wh1ch we. have
been pre]udmed a

ey After the receipt of the letter on the 14th August :
even if we had wired to the Anglo-]]gyptmn Bank and .

M (1886) 17 Q. B. D. 705. ® (1815) 31, & 8. 344 at p. 348 '
®(1663) 15°C. B N. 8. 328 @ (1907) 97 L. T 263 atp 265. .
. @) (1886)3T L.R. 182 :
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stopped payment 1t Would ‘have. been redundant The ;
;Bank might have dlsregarded our letter or m1ght have :

, end01 sed the document to a holder for Value

s Q). The letter mi Oht have gone astray and been forged' '
.and endorsed to-a bona ﬁde holder for value in Whlch ’

- case we would have to pay.

Bank might have paid the noney to Vella. =

‘We had done everythmg ithat was possible for us to
do namely, informing the Anglo- Egyptlan Bank of the

receipt of payment immediately the money was paid by

the plaintiff. © The demand draft was also posted to
Malta on the day. the money was received and we
submit that the posting of the demand -draft was
‘equivalent to payment made to the Anglo—Egyptlan
Bank and this absolved us from any liability to the
plaintiff: Norman ° v. chkettsm Pennmgton 2
Crossley & Son®.

Lastly, we submit we were acting,as,\mere agents and
as such could not be personally liable under section 230
of the Indian Contract Act. | The contract was between
the plaintiff and Anglo-Egyptian Bank as principal and
‘the plaintiff could proceed against that Bank. We
were agents of Anglo-Egyptian Bank and therefore the
money could not be recovered from us.

Weldon in reply :—Section 230 of the Indlan Oontract
Act has no bearing on the preeent case. It deals with
_ the agent suing or being sued on a contract. . Here the
- payment was received by the defendant Bank on their
own behalf and not as an agent of the Anglo-Egyptian
Bank. Even supposing that thé defendant Bank acted
as agent it constituted 1tse1f as p11n01pa1 by havmg
refused to stop payment of the draft. The defendant

@ (1886)3 T.L.R. 182 - ® (1897) 77 L. T. 43.

1917
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B:mk was the only person Who could be sued as under_
section 53 of the Negotiable Instruments Act the Bank.
. derived its tltle as holder for value. :

\ L v o - C.’A; V.
Scort, C: J .“:-".—Thi_s is a reference by the Resident at
Aden under ‘section 8 of the: Aden Act IT of 1864 for

- the decision of this Court upon. certam questions ralsed-
by the plalntlff A '

- The case stated by the Resident recites the followmg

‘?facts =The plaintiff in May 1915, entered into two

contracts under C. I P. terms with Messrs. P, Vella
& Co. -of Malta for the supply to him of 208 bags of

‘Malta potatoes .and 100 bags of Malta onions. The

Company was informed by cable on the 27th J uly 1915 '

to 1nsure the goods agamst war risks.

On the 10th August 1915 the phuntlff was mformed
by the defendant Bank that the latter held a demand
draft upon him and would deliver shlppmg documents
to him on_receipt of the goods agamst payment of the

- Bill, v1z Rs. 3,113-7-0.

On the 12th August 1915 the plalntlff on reee1pt of_ »
the invoices from the Bank paid into it the amount
due on the draft and removed from the Bank a number -
of shipping documents which on being gone through :
at plaintiff’s office was found devoid of the Policy of -
Insurance. On the discovery of the mistake, tho '
plaintiff wrote to the defendant Bank on the 13th-
August 1915 about the fact of mistake and called upon
it not to pay over the amounts to the drawer of ‘the bill,”

- and in case the remittance had already been made to>-
- cable at plalntlff’s costs- instructions . to - withhold

'payment. The case states that it was not disputed -
~ that the defendant Bank had received the amount. of

the b111 from plalntlff that the Pohcy of Insurance"._'
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was absent f.rom the shipping documents de_li_rrered" to
plaintiff ; and that there was communication to-the

.defendant Bank of the fact that the  Policy 'of;

Insurance wasnot among the shipping documents and
of the demand from the defendant Bank to Wlthhold
: the payment of the amount of the. B111 By

. The defendants havmg refused to st0p payment of
the sum paid by the plaintiff the latter filed a. suit
-',clalmmg refund of the money. " The suit was dismissed
by the trial Judge and the plamtn?f appealed to the
Resident, ° :

"The case washeard accordmg to the procedure Whlch _

prevails at Aden without giving the partles the

“opportunity of professional assistance in Court,-and

no evidence - was recorded except the -wiva " wvoce

answers of the defendant Bank’s Accountant to some

of a set of .written interrogatories prepared for the
plzuntlff by his advisers in Bombay ’

* The statement of the case by the Resident does not
deal with certain facts material for the decision of the

points raised but an undisputed statement of some of

such facts -is to be found in paragraph 10 of the
defendants’ written reply to the plamtlff’s case " in
appeal as follows :(— . S

“The appellant alleges that he paid-the amount of
“the Bill of Exchange to the respondents under the
mistaken belief that the documents handed to him
included an insurance policy and that after he
discovered this mistake he learnt that he would get

neither the goods nor the insurance on the goods
whereas the facts of . the case are, on the 10th

August 1915 the respondents received the draft or Bill

. of Exchange for £204-14-6 with shipping documents

from the Anglo-Egyptlan Bank, -Ltd., ab Malta with
: ILR1—4 -
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instructions to colleot the amount and credit it to the1r
account with their London Oﬂice under advice to them ;-

“the respondents on the same day, -ie., the 10th.
© August 1915 wrote to the appellant informing him of
" the receipt by. them of the. demand Bill for  £204-14-6 "
- and relative documents and - ‘offered to hand him the
- documents on payment the appellant was at 11be1ty
to call at the Bank and 1nspect the documents which’

‘were to be delivered agamst payment but the appellant
did not do so and the respondents on the next day

'wrote to 111m again reminding him of, the amount
. beingdue and intimating that he would be- respons1ble

for all loss or charges the Bank or-any party interested.

* might be’ put to -or. incur. “Not having received: any

reply the respondents wrote again to the. appellant on-

* the 1lth August 1915 inquiring whether he intended

to pay the Bill and if so when, and sent the letter with-
a special messenger. -In 1ep1y to the above_letter the

-appellant wrote. ‘to the respondents 1nform1ng them

that he intended to pay the.bill on receipt from the

.. drawee of :the invoices of the goods. On the 12th

August 1915 the respondents serit"to the appellant’the
copies of -the invoices and on the same day. the

- appellant paid the qmount of the Bill and on the same
. day the respondents sent a telegram to Malta informing

the - Anglo-Egyptian Bank, Ltd., ‘Malta, of the said

_ payment and on the same day the respondents remitted
" tothe Anglo-Egyptian Bank, Ltd., Malta, a demand:

draft on London for the amount paid by the appellant

- less charges and commission. The 13th August 1915
_ was a gereral holiday and the Bank was closed and ‘on

the 14th August 1915 the respondents received a -letter

‘ from the appellant dated.the 13th Auguast 1915 ‘asking’

‘the Bank to stop payment of ‘the draft pend_mO‘_ receipt -

- by him of the Policy of Insurance or the arrival of the .
: goeds‘ and the Bank -rveplied immediately that . the
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" 'money had been remltted and that they Were unablerr
‘to do anythmg in the matter at the same time pomtmg’

-out that the ‘Bank had endeavoured on the 12th

- August 1915 to get the appellant fo attend . personally -
~at the Bank and had even senta ‘messenger t0 brlng

him and that if the appellant had not neglected to take

- the trouble he would or could- have discovered the
:dlscrepancy before the documents Were removed from’ ,

,the Bank and bef01e payment.”

Anothex mateual fact which. musb be tdken to be_

- agreed is that as alleged in the defendants’ written
statementP Vella, the drawers of the de.mand dlaft

on "the plaintiff, handed it for collection - to the:

Anglo-Egyptian Bank, Ltd., Malta, who in turn sent
it to the defendant Bank for collectlon -

ThlS is admitted by the plamtlff in hlS observations

.upon ‘clause 2 of the ‘defendants’ writteh statement -

as follows :—“ shows the course ‘of business on . the

-side of the Bank. Doubtless defendants received their

instructions from the "Anglo-Egyptian Bank, Ltd.,

‘but the bill shows on the face of it that the Anglo-
- Egyptian Bank must have received their instructions .
“from P. Vella' & Co., and the Bill and ‘the invoice

- together'showed defendants what thé contract’ wag.”: -

o The bill was in form ‘a ‘demand draft drawn by -

1917

SoroMON
JACOB -
v
THE -

_ NATIONAL ~
- BANK QF -~
INDIA LTD,
ADDN -

Vella & Co. upon "plaintiff againsb ‘merchandise in .

favour of the Anglo-Egyptian Bank

>

The questmns Whlch the plamtlff submltted for the'
d.e01s1on of this Court were :— :

1. Did not the Court below fall to asceltam the -

- facts matelnl to the case and to, decide the points upon,
~ which the liability or non-Tiability of the defendants ,

“depend?-
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"2, Was not the lower Coq) ~t bound to admlmster allf‘_

~ the 1ntelrogator1es submltted by the appellant ?

© 3. Whether the money was pa1d by appellant to :
respondents under a mistake in fact as to the»'
documents delivered in exchanﬂe therefor?

4 ‘Whether. respondents could and should have.

~stOpped payment of the price as instructed. by -
appellant? B : .

5., Whether. the respondents acted as pr1nc1pals or.
{ agents in colleetlng the price of the goods?

6. Whether if vespondents acted as agents in
collectlng the price of the goods they had any h1gher
rights than the sellers P. Vella & Co.? o

7 Whethel, in the 01renmstances appellant is’
~ entitled to repayment of the price from respondents
-under section 72 of the Indian Contract Act and the

- decisions in the cases of the Orient Company, Limited

V. Brekke & Howlid® and Shugan Chand v. The Govt ’

N w. p®

) Havmg regard to the qnestlons framed for the,
plaintiff it was not open to their counsel to contend as-
as he did before us that there was any case of mis--
representation attributable tothe defendants. -

. In view of the statement of facts by the defendants ‘
1t is not necessary to answer questions 1 and 2.

~As to questmn 3 there can be no doubt that the
money -was paid by the appellant to the respondents
under a mistake of fact as to the documents dehvered ‘
in exchange therefor.

The shipping documents consisted of two invoices"

. of goods c. I, F. and a document in Italian headed

BCIRUEIES -1 SN R (CORPV S
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Polizza, di Carico, i.e., Instrument of Carmage I 1917.- ’
either the plaintiff or the defendants Officials looked at

this document it is not unlikely that they thought it - S}i‘ggg‘ :
was a policy Polizza d’assicurazione. Moreover, the " v. -

‘plaintiff had the assurance of the defendants that the - Nﬁi"in-

draft which he.was called on to pay had shlpplng Ix]éffxb?;)
documents attached and under a ¢. 'L F. invoice he .  Apmy. -
might reasonably suppose that a policy of insurance -

was- included as it should have been. As soon as the .

plaintiff found that the insurance @?pdhcy was not

-among the documents he claimed back his- money the

day after the payment. This strongly corroborates his

allegation that the payment was made under a m1stake

‘of fact. ‘

The next question‘ is the réal questien in the ease,'
whether the defendants could or ~should have stopped,
payment of the price as instructed by_the plamtlff

: Thye defendants as already stated were agents for-
- collection for the Anglo-Egyptian Bank, Malta, and:
‘responsible to that Bank, while the Anglo-Egyptian
- Bank were agents for collection for P. Vella& Co. . -

" The law as to payment by mistake is thus stated in
~8ection 72 of the Indlan Contract Act—

¢ A person to-whom money has been pa1d by mlstake
‘must repay it. ’ L :

The first point made by the plalntlff’ counsel”oﬁA
this section was that the obligation is unqualiﬁed and
attaches to an agent who has received money fora

. principal although he may no longer have the money
when the mlstake is dlscovered -

For this propos1t10n he cited, Shugan Chand’ v
The Govt., N W P® in Whlch a banker bemor .an

(1) (1875) 1 All. 79
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1917 - agent for collecmon Who had 1nnocently presented to
———— the treasury a forged draft and received payment of
- ;fsg’;‘;‘g‘g“ - money which he had handed ove1 to his principal was -
L i held liabl® to repay the money. The Court pur ported to”

7 NatioNaL - “follow Tugmai v. Hoplkins®, not a case of payment’ by

,‘,IN?)‘?:‘KL"T‘; .~ mistake but of an unlawful takmg by the defendant of
o ApEN. . _money found lymg in a room.

T think, for the ‘reasons upon Whmh I base th1s

- ]udgment that the Allahabad case W“S wrongly decided.
- Upon its facts 1’5 does not. differ in the pr1nc1p1e
‘. apphcable f.rom Bavms Junr. & Sims v.” London and.
“South Western Bank® though in the latter case there
“had been no payment over by the defendant Bank to its

~ principal, - There money had been received by the
defendant Bank on presentation to the drawee Bank of -
- a‘draft which belonged to the plamtlff The money -
when received by the defendant was innocently placed.
to the credit of. customer whose husband had handed in
the draft for credit of his wife’s account not knowmg 1t

had been: stolen and. the: endorsement forged.

The' ]udgments of Colllns M. R.. “and Vaughan
“Williams L. J. show that if the defendant Bank could "
“have shown a payment over to its ‘customer of the’
money recelved the plammff’s clalm Would have falled

The second point made by defendants counsel was
that if section 72 "was to be read sub]ect to any .
,thﬁcatmn in favour of mere agents the quahﬁcatlon
was' limited to that expressed by Lord Ellenborough:

“in: Cox v. Prentice® . nanlely—a," case of payment or.
something equivalent ‘o payment ‘to the principal 3
a case which the facts here do not establish. T can -

) understand an argument that a partmnlar sectlon of the

"o (1842)4 M. &G 389, @ [1900]1Q B. 270 . 278
. ’ (81 (1815)3 M, &s 344 at p. 348,
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»,’Indlan Oontract Act can ozgly be' glven effect: t6 i - a
V:Court of 1aw subject-to the operation.of some genemlv

plmc1ple of universal application such ‘as-the ‘law of -

estoppel as enunclated in section ‘115 of the- Indian B
Evidence Act, a. doctrine which - Lord Campbell in
- Cairneross v. Lorimer® said was to: be found in: the

:‘Iaws of all cwﬂlzed nations, but whenarule of law

is crystahsed by. Statute it cannot. be. quahﬁed by‘ -

Nexpressmns not to be found in the sectmn

In England Where the rlght to 1ecover money- pald:
by mistake is not given by Statute, the qualifications

Jin favour of agents receiving such money have been in

‘the course of a:century récognised in-more and more
‘extended terms from Coz.v. Prentice® <where Tiord

Ellenborough said, “I take it to be clear, that.an agent .
who receives ‘money for his pr1n01pa1 is'liable asa

vpmnmpal so long as He stands in his omgmal situation ;

and until there has been a change of circumstances by»v

his ‘having paid over the money to his p’r_incipa‘l,"or
done something equivalent to .it™ to Kleinwort, Sons,

and - Co. v.. Dunldp Rubber Company® where Lord-

- Loreburn said, € It is indisputable that, if money is paid

under a mlstake of fact ‘and is redemanded from the E

- person who received it before-his position has been

_altered to his disadvantage, the money must be repaid-

in _vv_hatevep character it was received,” and Lord
Atkinson said, “many authorities were cited, the
decisions-in which ave little more than applications of

the broad principle laid down by Lord Mansfield C. J.
in Buller v. Harrison®. They seem to establish that °

whatever- may in -fact be the true position' of - the

defendant in an action brought to recover money paid
to him under a mlstake of fact; he w111 be llable to

w (1860)%Macq 1, - ® (1907) 97 L. T. 263 at pp 264, 265,
@ (1815)3 M. & S. 344 at.p. 348. . & (1777) 2.Cowp. 565. e
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- 1917, 1efund it if it be estabhshed that he dealt as a prlnt:lpal
——T = .with the person who paid it to him. Whether he

SoLoMoN

 Jacom would be liable if he dealt as agent with such a person
s * will depend upon this, whether, before the mistake was

" Natonar - discovered, he had paid...or settled such an account Wl‘ph
BANK OF  the principal as amounts to payment, or did something-

Inpia, Ltp.,

- Am«:u  which so prejudiced his position that it would be

1nequ1tab1e to reqmre him to refund ”?

In these later pronouncements the simple application
of the law of estoppel is reached. It is no longer
~necessary to resort to the theory of the agent ‘who is

" a mere conduit pipe stated - by . Collins M. R. in
- Continental Caouichouc and Gutta Percha Compcmy
v. Kleinwort, Sons, and Co @

The Indian laW of estoppel *“ gives no countenance
_ to-'the doctrine that in order t0 create estoppel the
person whose acts or declarations induced another. to
~act in a particular way must have been under mno
mistake himself,‘ or must have acted with an intention .
to mislead or deceive. What the law and the Indian -
Statute mainly regard is the position of the person who -
+ was induced to act; and the principle on which the
"law and the Statute rest is, that ‘it would be most
- inequitable and unjust to him that if another, by a
representation made, or -by conduct amamntingito a
representation, has induced him to act as he would not
~ otherwise . have. done, the person Who made 'the
representamon should be allowed to deny or repudiate
the effect of his former statement, to 'the loss and
injury of the person who acted on it”: see Saraf
- Chunder Dey V. -Gopal Chunder Laha®, " For these:
" yeasons I think section 72 of the Indian Contract Act
should be read sub]ect to the laW of estoppel.

“'m (1904) 90 L. T. 474 at p. 475, (2) (1892) L. R. 19L A, 2037# p. 215,
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; Where a man receives money paid by mlstake for hlS
own benefit there can be no ‘estoppel, for he has
recerved»en accidental windfall: ‘which he has no right.
tokeep. In the present case-it has not been argued -
that the defendant Bank by remitting money to credit
of their principal’s account with the National Bank in -

London received the benefit of the money, for that

could be the result only if the Anglo-Egyptlan Bank ‘
‘were indebted. to the National Bank in »the sum
of £204 and the account was closed; immediately after:

the 1em1ttance There is no suggestion of any such
‘posmon

It must therefore be taken that the: defendfmt Bank
“were mere agents. :

Have they, then, acting on the natural infere'hee to

be drawn from the plaintifl’s payment, paid the money -

to their principals . or done 'something which so

prejudiced their position that it. Would be 1nequ1table :

to require them to refund.? -

It has been argued that the postlng of a demand>

draft on London to the Anglo-Egyptian Bank at Malta.
was payment.

Norman'v. Riclcet»ts(“was cited as authority for the
contention that the posting of the demand draft was
payment. There, however, the drawer of the cheque
had. been expressly asked to pay by cheque. "~ Where
theve is no express request for payment by post:the
posting is not equivalent to payment : see Pennington
v. Crossley and Son"’ . : .

In the plesent case not only was there no 1equest
but the defendants in posting a demand draft to Malta
. were not acting in accordance with their jnstructions

which- Were to place the ploceeds -of the’ dmft on

. - \.
() (1886) 3 T. L. R. 182 @ (1897) 77 L. T, 43,
ILR1~5 T ' ‘
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pla1nt1ff when- recovered to credﬂ; of the account of the

- Anglo- Eﬂyptlan Bank- with  the head office of the
- National Bank in T.ondon,- It might be argued that.

the posting of the draft was a delivery to the Post.
Office as agent of the Anglo-Egyptian Bank but the
bill’ would become the property of the addressee on
posting.only if the posting had been ‘xnthoused ~which

, Was not the case, he1e see Hx parte C’ote @

As the1e had been no acceptance ‘of the draft the

4,_defendants could easﬂy, if they bhad been so minded,
- have telegraphed warning the Anglo-Egryptlan Bank
- at the plaintitf's cost that the pwment made by the

plaln’nff was demanded. back. by him on the ground of

“mistake and could at the same time have warned their
- London office also at plaintiff’s expense not to pay the

draft of -the 12th Avugust in favour of the Anglos: -
Egyptian Bank. After receipt of>such a telegram’ the
Anglo-Egyptian Bank would negotiate: the draft of the

12th August when received in the course of the post
at their perﬂ

I am, therefore of opmlon that the postlng of the
draft was neither payment nor' an’ act so prejudicing.

~ the defendant Bank that ‘it would be 1nequ1tab1e to

requlre therm to refund.

How then does the case s’mnd Wlth 1ega1d to. the
telegraphic intimation to defendants’ principals that
the money had been pald ?

This intimation was sent at the expreqs 1eqnest of
the principals. From this. I infer that it was of .
importance that the advice of payment should be given

- as early as’possible and that its value would justify the
) cost of a cablegram The only conolusmn I can dlaw

Lo Ty (1873) L. R, 9 Ch. 27 at p. 32,



i

“VOL. XLIL]  BOMBAY:SERIES. 35.

: from t‘ms is that the” :Anglo~Egypt1an Bank had not?t
- paid Vella before the 12th August (till then they Were}
only agents for collection) but.that on receipt of advice:

that the~bill had been paid they ‘were to pay the

amount of the bill to Vella relying upon. the credit to -

be made to them in London by- the National Bank. 'In

this view of the facts, which is the: -only conclusion -
- which occurs to me as possible, there is a clear case of

estoppel against the plaintiff almost exactly the same as
that occurring in Deutsche Bank (London' Agency) V.

Beriroand C9.®. - There Beriro was agent in England.
for collection of a draft drawn by Benatar in Morocco
“upon a firm in Antwerp for the price of ‘canary seed. -
- The Deutsche Bank-undertook to collect the amount in

Antwerp. Owing to a mistake of their clerk they : advised -
Beriro that the draft had.been paid and paid him the
“amotint due : Beriro advised Benatar : Benatar then paid

the seller of the canary seed. It was held that in the
- circumstances the Deutsche Bahk were estopped as

‘against Beriro the agent of Benatar from 1ecove11ng the .
~money pald by mistake. :

The estoppel arises, as 1 thmk not from the mere

advising of the,prmclpal for in ‘Coz 'v. Prentice®

_the agent had advised his  foreign principal and .

credited him'in account but it was held he must repay

the money paid by mistake : the estoppel arises from .

the effect of the advice having ‘regard. to the peculiar
relations of the parties.. Having regard to those

_ relations my answer to question 4 is—the defendants
“could not nor should they have.stopped payment of the
- price as instructed by the plaintiff. / '

The anéwer“t‘o question 5 is that the respondents

~acted as agents in collecting the price of . the |

‘goods ;

o (1895) 73 L. T..669. ] @ (1815)3 M. & S. 344 7
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: 1917, : to questmn G—they had hlgher rlghts than P. Vella

- & Co. in consequence of the eetoppel arising f.rom the
S_"};’éﬁ,‘f - plaintifi’s conduet , .
; ;T%E - to questlon 7——the appellant is not ent1tled to

- Narowar y he res ondenbs
- BANE o repay ment by t D
: I?‘”X‘;)Pfﬁ”f' . Costs costs in the case

BEAMAN J.:—Tti is unnecessary to repeat the facts
“which have been now fully stated. It only remains to"

apply the law governmg the resultant r1ghts of the
part1es to them wo . »

The: act1on is for the ‘recovery of money paid by
1mistake.  Between pr1n01pal and - principal, there
could be no defence.. The money was paid to_the
"defendant by mistake, and it makes no difference that
- the plaintiff by the exercise of a little more care might
have found it out before paymg the money. It is only
to cases between principal and principal that the
‘language of section 72 of the Indian:Contract Act can be
applied literatim. Before . it <can - be extended to

" another class of connected cases, its sweeping general
language Would have to be qualtﬁed

,  An exammatmn of the English case-laW on - the
subject makes this clear at once, that the mere act of
payment by mistake to a principal, although such -
* payment might be accompanied by an’actual represent--
_ation of the existence of facts which were afterwards *
found not to have existed, would raise no estoppel.
The doctrine of estoppel has no play atall in such cases.

- And the person to whom the money was paid ]oy
mistake may have spent it, or given it away to a dozen
other persons, without diminishing in the smallest
_degree his liability to refund it. It is only where cases
arise in which the payment had been made (W1th or

' Wl’ohout knowledge of the ‘Telation) to an agent that
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- any dlfﬁculty can arise in: apportlonlng the 11ab111ty ot‘
: thga de facto recipient of the money, and his principal; A
"-to refund to the person who-has paid by mistake: In’
the decision of all cases of this kind, the Courts have "
certainly introdtced the doctrine of estoppel, and often .

- made it the sole ground of their decisions. - A strict
jamalysus shows however that the introduction of this -

principle, in a rather loose and general way, has con-
' “fusgd, or at any rate, tended to confuse, the law upon

the topic as a whole. For, where a plaintiff has been

held to be estopped from recovering money paid by
‘Inistake to an agent, on the ground that the agent has

- altered his position for the worse after payment and

before notice of mistake, it is plain that the only estop-
pel there can be against the plaintiff i is his own act or
‘declaration at the time he paid the money. And that
would be precisely the same, and as good an estoppel
had he paid it to a‘principal instead of an agent, and
.-had the principal between pﬁymegt and mnotice - of

mistake altered his position  for. the worse. But it

‘cannot be contended that a .principal would be pro-

tected on this ground. If becomes, therefore, when in-
search of a valid theoretical ground upon which to bage -

the law, ‘more than difficult to understand how estoppel
can be glven full effect to in one, and 1o effect at all in
the other, class of cases. - S -

“Where an ageut‘has recéived money for his princi pal,
_and has afterwards been informed by the payer that

' he has paid by mistake, the law governing the liability

of the agent to refund to the person who has paid-them
‘.by mistake is quite clear and well settled. If the
agent has had no other interest in the payment
than as agent for a principal beneficially interested, he
~cannot be made to refund if before notice of the
mistake (a) he has actnally paid the money to his
prin_cipal: () has done any act which would prejudice
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1917, .;'hls relatlon to his pllnmpal Th1s double rule, Wh1ch"f
———=— covers the whole field, seems to be grounded . on two.
'-Sojf:;,? différent prmmples ‘Whete there has been an actual

'11";'11;/ ) .payment we do not ﬁnd the Courts using the termmo-

‘Narionan-  logy of Estoppel They S1mp1y treat.the agent as a
‘IN?)II\:IKL(')I‘FI‘), conduit pipe, through which the'money has passed. He'
' ApeN. has not got the benefit of the “ windfall ” to use the term

" employed very happily I think by Collins M. R. in-
the case of Continental = Caowtchouc and Gulta

- Percha - Company v. Kleinwort, Sons, cmcl Co.®:
He has simply done his duty as an agent.” . He has
_collected the money he was asked to collect and handed

it over to the person at that time seemingly entitled to

- it. If it was paid to him by mistake that ceases to ‘be
_any concern of his, or to fix him with any lability ‘to

~ fefund, as soon as he has in fact paid it away to the
man who emiployed him to collect it. .. It i is against thé
latter that the person. who has pald by mistake ‘must
now proceed, and such I take to be the meaning of the:
word “person” in section 72 of the Indian Contract -
‘Act. . But the grodnd upon which the agent is here:
discharged -is not estoppel.  If it can:be exhlbltedl
clearly, it might.be suggested that it 1ea11y Was no-

- more than that the agent was functus officio before the -
mistake was discovered. As agent he had a limited .

© duty to perform. - He had to get money from A, and -
pay it to B. He gets the money from A, and pays it to
.B.  Ten minutes after he has done so A who may- not .

_even know of the existence of B, much less of ‘his right -
*to the money in question, informs B’s agent that-he-has -

paid him the money by mistake, and requires him to

refund. 1t is as clear as anything in the law ever can
.~ be; that the agent would have a complete answer, and ‘
that A must now follow his money in the hands of B
But not because he has estopped.- himself by tho mere -

-0 (1904) 90 L. T. AT4at p. 475,
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iact of payment to the agept ;. rather T thmk because
the agent as soor} as. he paid; having acted - honestly
throughout and in the proper discharge of his duty to~

his prmmpal whether dlsclosed or not makes no dlffer- S

»ence s qu1t of the whole transaction.

It is only 111 the hext class. of cases that any real
_dlﬂieulty ever has been felt, or in theory, once the. law
was settled for the (A) class of cases, any. theowtlcal
difficulty ever could arise. Here it is assumed that
‘payment in fact has not been made to the pr1nc1pal
~entitled to receive the money from the agent, although
_ before the agent has learnt of any mistake he may have
“done all that in the normal course of business he would
be called upon to do.as an agent, in the way of paymg
his principal. In .the present case, for example, the
defendant Bank 1mmed1ately ‘on receipt of the money"
from the plaintiff did two things. -It cabled to its
- prmclpal that the money was paid. It posted its draft
“in favour of the prmmpal upon its own head-quarter
‘braheh in London. It ‘could not recover its draft,
though it might of course have stopped payment by
cable and informed its principal that the draft would
‘not be paid. But if things followed their ordinary
course, the draft would ‘have reached the defendant
Bank’s principal the Anglo- Egyptmn Bank, without
the need of any fuirther act on the part of the defendant
Rank. In other words the defendant Bank might very
well pléad here that as agent for the Anglo-Egyptian
‘Bank, it was functus officio as soon as it had cabled
payment and posted its own draft in favour of the
Anglo-Egyptian Bank. T am not suggesting here that
posting is equivalent to payment. There can be little

doubt but that the case of Norman v. Ricketts® was

wrongly decided even upon its own special facts, and

_ @ (1886)'3 T. L, R, 182,

. '1917_.-' '
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1917, the pr1n01ple could never be extended to all cases of}

;S ’;‘“ posting cheques and drafts. But in a sense the agent
05‘53;‘; had parted with the money in favour of his principal
- /‘TQ;;E . andso mlght claim to have been quit of the transaction, -

Namonar = as-soon as the cable; was' despatched and the draft
'!m%ffKLﬁ) : . posted. For instance, if instead of posting a draft, the -
= ADEN. defendant bank had received the money in bank notes, -
~and actually posted them'to the ‘Anglo-Egyptian Bank,’
- could any one have denied that for all purposes of this -

branch of the law, the defendant Bank had paid, suffici~

- ently ab any rate, to absolve itself from all liability to

the plaintiff, and pass that liability whatever it might

- be on to the Anglo-Egyptian Bank? This is not the
_strongest ground upon which the defendant Bank is -
entitled to our judgment, but it deserves much consi-
deration both as I have put it, and in another hght t00. -
For, let us now assume that the defendant was not

furictus officio as agent, and had’not in fact paid 1ts,“

~ principal, we have to treat the case under the general
“law in which a ‘good ‘deal of the doctrine of estoppel
has been interwoven. :

‘ He Who‘pays, by'mlstake to an agent appears to have
‘a limitéd right to recover from the agent, and that -
- limited right is easily seen, on analysis, to resemble the
_right to stoppage in transitu. If while the money is
in the hands.of the agent or under his control, though -
. on the way to his principal, the person who has paid by
'mlstake may in certain cases get his money back from -
the agent before it has reached the hands of the
principal, always provided (and it is here that we first
- come clearly in view of estoppel) .the agent has done -
nothing -before. notice of mistake. detrimental to
~ himeelf in his relations with his principal. -No one
will deny that that is the law, but in each case it “will
of course be a question of fact whether the defendant
.agent has altered his position- for the worse, on the
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. falth of the payment before he knew of the mlstake
‘I do not think that this means that in every case it lies .
-on the defendant to prove that an act recognized as at’

 any rate always potentlally detrimental according to -

mercantile usage has in the particular case proved to i

‘be soin fact if, for example, it were established as a

gettled prmmple of the law merchant that puttmg &

. negotiable 1nstrument into mrculatmn ‘was detrlmental

- to the maker I should say that in detelmmmg cases of

}’the liability of an agent to one who has pald him foi

“the benefit of .his prmmpal by mistake, it would be a -
. complete answer that before notice of the mistake the
_agent had made and despatched a mnegotiable instru- -
- ment to his principal. - And that is the other light in

which I say we have to regard the despatch of-the draft

. by post, and in which it may have a very 1mportant'

~ bearing on our conclusion. I do ot know that it ever
has been settled. as a principle of- the law ‘merchant

) that- merely makmg and putting into circulation by post ,
- a negotiable instrument, which could be stopped before

delivery, woild be an act detumental to. the maker.,

- But if it were, then I do.not think -it- would be neces- :

- -sary for the maker to prove further, that in fact he had-
" been damnified.  For the principle here is-that as soon

as he has altered his position for the worse qua his_
principal, he is absolved from all further responsibility -

~ to the man who paid him by mistake. It is easy to
- put a case in which one who. has made a negotiable

instrament and posted it, and has stopped it before
- dehvely, might yet find hlmself compelled to pay it...

But what completely frees the defendant Bank from -
all responsibility to the plaintiff in my judgment is the

. despatch of ‘the cable to the Anglo-Egyptian- Bank.
. Supposing the Anglo-Egyptian Bank had acted on it
- within an. hour of receiving it (we have no evidence of

~ what actually was done or whether anythmg was done/
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by the Anglo Egyptmn Bank beyond the fact that 1t'

‘acknowledged receipt of the cable before the. defenda;n‘q ,
"Bank was informed of ‘the mistake) nothing could be

clearer on the authontles than that the defendant Bank’

“could not have recovered its money (if it had repaid

it to the -plaintiff) from the Anglo- -Egyptian” Bank.
‘With siich a possibility open, can it be seriously argued

“that the despatch of that cable did not alter and alter

very materially for the.worse, the position of the

. defendant Bank in relation to its principal ?

‘Here the facts “of the Deutsche Bank (London
Agency) v. Beriro and Co.® are for all practlcal’
purposes identical.. If we eliminate Benatar at one
end and the plaintiff’ Deutsche agent at the other,

and confine the decision. to its true glound the
-acts and deahngs between, the plaintiff and defend-

ant, the case comes to this. “The defendant was
agent for collection of a bill drawn by Benatar on

. some one-in Holland.  The defendant indorsed the bill

for collection to the plaintiff Bank which in_ turn sentl
it on'to its agent in Holland for collection. There was
a misunderstanding between the plaintiff and the
agent in Holland. The plaintiff bona fide believed -
that the bill had been paid there, 1nf01med the defend- -
-ant accordingly and duly paid him the amount. The. ;
defendant immediately cabled to his principal that the

bill was paid and a credit openied. Then the mistake -

. was discovered and the plaintiff Bank claimed a 1efund‘ :

of the money from the defendant. A very strong _
Court held, conﬁrmmg Matthew J., that.the plamtlﬁ _
could not recover. He had represented t0° “the
defendant that the bill was paid and had pald jthe -
money, and on the faith of that the defendant “had’
cabled to his pmnmpal that the bill had been pald and

m (1895) 73L.T. 660.
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the money was avallable Th1s was'_a complete o

estoppel. In other words the act or declaration of the

~ plaintiff Bank had caused the defendant to do an’ act
“which was to his detriment in his relations Wlth his
prmmpal To use the language. of our ‘Evidence Act -
~the plaintiff had intentionally caused the’ defendant to.
believe a thing to be true and to act upon that belief. -

- It is noteworthy that in the Indian Statute there are no
- words such as. “act"to his detriment” or change his
" position for the worse.  In the case I am noticing it is
“true that Matthew J. pointed out that in fact the defend-
- ant would not have been able to recover a penny from
Benatar, by reason of his cable. He, in turn, would
have been estopped by his cable, which was pro tanto
- always potentially an act very much to his detriment,

just as the plaintiff was estopped from recovering by .
~-reason of having caused the defendant to act on the

belief that all was right with the bill, by cabling to- his
'prmmpal Those facts cannot, in my opinion, be dis-
. tmgulshed in any pomt from the facts before us. Here
_ the plaintiff just as in that case the plaintiff did, paid
. to the defendant who was acting for a principal under
" a bona- fide mistake. ‘ The mistake in the English case
" was that the bill had beenpaid in Holland while in fact

it had not. 'The mistake here was. that the shipping’
_ documents were in order while in fact they were not.

There, as here, on receipt of the payment and before any
notice of mistake had been given, the defendant had
cabled to his principal that the nmioney was paid. And
. it was held. that on those facts (bating all reference to

_what the defendant’s principal inay or may not Jhave -
~ done on receipt of the cable) that the plamtlff Was

estopped and could_ not recover.

1 think that .a close scrutmy of all the leadlng‘

English cases on this head will show that they establish

—
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- -the prmmple upon Whlch 111 my oplnlon the defendant';
_ Bank is entltled to our ]ndgment :

Bavin’s casem on wh1ch the plaintiff chleﬂy relies, is sa
very different (ca,se In the first place it is not an action:
brought by a plaintiff to recover money paid by mistake.
However it may have been decided then, and in spite
of the decision, professmg to rest on the dictum “of

‘Erle C.J. in Holland . Russell®, it can hardly be an

authomty upon the principle which underlies all cases

“proper of the very limited kind we are dealing W1th
“.But What happened i in that case was that the defendant

Bank having in perfect good faith got an order drawn

reallyin pla1nt1ﬂ?’s favour on another Bank endorsed in.
« favour of one of 1ts own customers dualy- credited him-
~and presented the cheque for payment The cheque or
1 should  rather -say order, was duly pa1d “and the.

plaintiff then dlscovered that the endorsement had been .

- forged and that the defendant Bank had got his moneyz
. and had credited it in account with one of its own:

customers. The Bank here was certainly an agent for
collection qua its own customer. - But it never did:

" more than make a book entry enlarging the customer’s
* credit before the mistake was discovered. (I think that-
~ in fact this was done before presentation of the order to

the Bank on which it had been drawn.) There was
here of couise no representatlon by the plaintiff at all,
and by no refinement of reasoning could ‘he have been

- held estopped

e

Company v. - Kleinwort, Sons, and Co.®, the- ground

~ of the decision was ‘gubstantially that the defend- -

ant was "a principal.” Where that is so, ~he must
in every case, and no matter how he has dealt with the -

\money, repay it to hnn Who has pald 1t by mlstake ’

) (1861) 1B.48. 494, in error,(1863)4B &s. 14 @ (1904) 90L T. 474.
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Imperzal Bank of C’anada V. chl. of Hamzlton @ in
“so far as it is in pomt at aﬂ appears to me to- support :
~ the conclusions I have tried to found upon a. ‘general

- principle. - For there although the decision was against

~ the Bank which had paid a forged cheque and in- turn

~ been paid by mistake by the plaintiff Bank on whom .

~the cheque was drawn, the 3udgments seem to- mdlcate
that had the defendant Bank really altered its posmlon

for the worse between the time of receiving payment of "
the forged cheque and notice of mlstake, the - dec1s1on :

: avvould have been in its favour

" There what happened was this: A man ealle‘d Baure
i-,"WhO had a small account with the plaintiff Bank drew .-

a cheque on it for five dollars.  He then got the Ba,nk+
- to certify it, which, of course, added the security of the.

- Bank to his own.  He then forged it, by converting it -

into 500 dollars and presented it as a cheque certified for
- that amount to the ‘defendant Bank. - The defendant

- Bank allowed him to open an account against it and -
. draw upon it by cheque before clearing day. The'
cheque was presented at the clearing house, and pzud .

as a matter of course. No forgery was suspected But
on checking it by the customer Baure’s account, it was
at once found to have been forged. .-That was the next

day and the plaintiff Barrk - at once informed the "

;'defendant Bank of the m1stake and clalmed back
" 495 dollars. -

~ In the meantlme the defendant Bank had done
" nothing whatever. All thaf it had done it“had done
before clearing day and not on any .representation or
act of the plamtlﬁ Bank. It was held answerable. .

' Holland v. Russell® merely lays down the general
law that where money has been paid by mistake to an

agent, it can only be recovered from him if he has it

 O[1903]A.C.49. . . -@(183)4B. &5 14,
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still in his possessm];t, -or not havmg paid it away to hlsl;l :

" principal has yet altered his pos1t10n for the worse on '
-the faith of the payment, and in bona fide 1gnorancef

that there was any mistake at all. An agent with-
notice of mistake cannot absolve himself from liability -
to refund by hurrymg to pay . the money to. his

prmmpal : S .

| The case of Shugcm Ok(mdv The Govt N-W. P

" was, upon the facts found and the reasons given in the -
- brief ]udgmen’u of the Court, in my opinion, wrongly.
‘decided. ,Therdemsmn purports to be "founded on-
E Tugman v. Hoplkins.® The facts found were that. the
~defendant Was an agent and that before notice and in

’wood faith he had paid away the money to his principal,

- retaining 1o benefit whatever for himseélf beyond his-
" small agent’s commission.” Upon the well established

principles of law governing cases of claims for ~the
recovery of money paid by mistake, the judgment of:

" the Court -should have been for the . de[endanb

Tugman v. Hopkins,® as a moment’s study of the case ‘
shows, is no exception. There the defendant - was held

. liable, although he pleaded‘agency and payment to his
- principal, upon the ground that he had acquired the
- money by a Wrongful act. . It was never paid to him .

at.all, and it was not a case for the - Tecovery of money

' paid by mistake, but a case in trover.

Similarly N ewall v. Tomlinson(” ‘1s when examniéd ‘
in varlous 1mphcat10ns throughout the judgment, a very

" strong authority in favour of the ‘defendant. The

decision against the defendant there rested on the
Court’s finding in fact, that as between plaintiff and

.- defendant the latter was not an agent at "all Vbut;af

0 (1875) 1 ALL 79, " w (1842) 4 1. & 6. 389 i
S @8 LR 6. P 405,
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prmelpal had all. alon@ been beheved to be $0 by the BRETSI N a
~ plaintiff, and ‘for the purpose of the transaction, in
“question was® so.. The greit insistence laid on these "Sf’;gg]";‘ o

points shows how different the decision might- have - o

- been had the defendant confessedly been, as the defend~  y, 2" N

NATIONAL

ant here has been, an agent and no more to the _Baxxor
knowledge of the plaintiff throughout. He had\had, INDXB;‘T‘P'V
- the-benefit of the transaction: he had never paid the = -
- money to his principal of whose existence the plaintiff
~was not aware, and the fact that he may have used this
~money in adjusting his total ‘account with his own
principal, who appears to-have been heavily indebted
- to him, made no difference. The Court held that the
- plaintiff could not have recdvered from the deféndant’s®
prmmpal in any event, on the facts proved:s The latter
part of the Court’s reasoning may be thought to throw
- .some doubt upon dicta to be found in the judgment of
Collins M. R. in the case of Continental Cooutchouc
and Gutta Percha. Company v. Kleinwort, -Sons,
and ° Co®, where he says'that an agent who
' collects the money for his prm(npal and then pays a
- debt which- his principal owed him, has not had the
benefit of the windfall, while the principal has. But I
~ do not think that the Court in' Newall v. Tomlinson®
. meant to dispute the general truth of that proposition,
or that it ever could be disputed. The judgment in
Newall v. Tomlinson® went on the facts found there :-
- and they were very special. It has never been pre-
tended in this case that the defendant was not acting
as an agent pure and simple, and that the plaintiff was
not fully aware that this was so. There is not the
shghtest reason to suppose that the defendant Bank
" paid itself the money it gollected from the plaintiff, or
. had any benefit whatever therefrom, nor has that ever
been alleged ' )

‘, (1) ) (1904) 90 L. T. 474 @ (1871) L. R. 6 C. P. 405.

s
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SERTIL . "The Whole pomt in every ease of the kind turns as I
“=——— "hope I have shown, upon whether before notice of
: ',SO'}*:&(;N - mistake, the agent has'in fact- paid to his- pr1n01pa1 or:

v " ifhehas not, has yet done some act to his own’ detn-
f.ll;ﬁ?r?igAL - ment qua his. prlnc1pa1
7 BANK OF -~

" Ixpia,Lrp, ~ IN thls case I thmk that the defendant Bank did tvvo
. Aoex. . U distinet acts one of which might have been, in ceftain
’ " contingencies, and one of which upon the established
: 'piinciplee of laW'governing'this class of cases, actually
_Was detr1menta1 to 1ts p051t10n qua 1ts pr1n01pal

Here the plalntlff knew perfectly Well that the
kndeiendant Bank was a mere agent for collection. It is
not anybody s case that the defendant Bank is more..
'thana conduit pipe throucrh ‘which moneys were. to

‘pass from the plaintiff to the Anglo-Egyptian Bank. If
~ there’ was any windfall at all, it was certainly the
: AngloQEgypt1an and not the defendant Bank that was
' ~to get the ‘benefit of it. : Sl e

. Doubtless the defendant Bank could hive stopped 1ts
* draft ‘doubtless it could have taken the risk of re-pay-
ing the money and later finding -itself estopped by -its
" cable from recovering from its principal. But was it:
,bound to do so? What was to prevent the plalntlff_ '
':’cabhng all this information himself? If a Bank, ‘which-
- is endorsee for collectlon only, is to be exposed to all
. these harassments and uncertainties after -the bill has
been paid, up to any moment before its payment has -
: been actually received by its principal in Europe or else- -
- _Where I apprehend this line of business might be much
‘econfounded and thrown into perpetual uncertamty It
was very unfortunate for the plaintiff that he happened
~ to pay on a mail day, and in a less degree that the: next
- day was a Bank holiday?> But he. hag his remedy still
agamst the Anglo-Egyptian Bank.: If the ‘defendant -
- Bank has done no more than its duty, followmg the
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ordlnary course of bu%mess and is proteeted by What

it has done from any dlrect hasblhty 10 the plalntlff nd:
* considerations of the hardship. Wthh the p‘lamt}ﬁ has‘g
_suffered and muy yet suffer, or how he mJght have been"_f
“bettered had the Bank. chosen to meet his wishes, "need
. enter into the. ]udgment In my op1n1on the defendant ‘

- Bank i is under no hablhty to repay the plamtlff

Answers accordmgly
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. VISHWANATH GANESH PARANJ PE (ORIGINAL PLAINTIFF), APPELLANT |
"v. KONDAJI Varap SAKHRAM (AND ANOTHER (OBIGINAL DEFENDANTS)"V
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fBombay Land Revenue  Code (Bombay Act V of - 1879), section 8o'l'--
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) - Jurisdiction—Civil Court—=Suit by superior holders agq,znst inferior holders .

.o recover arrears of assessment

‘ % Second Appeal No 177 of 1916
‘l‘ The section runs as follows :— -

85. It shall be incumbent on every superior holder of an allenated v1llage, :

and on every superior holder-of an alienated share of & village in " which there
_exists an hereditary Patel and village-accountant, to. receive his' dues- on
account of rent or land-revenuo from the mfenor holders through the said

village-officers.

_Any such superior holder derﬁ_anding ‘or feceiving(payment from t\mf

iqférior holder of any rent or land-revenue otherwise than through the said
village-officers shall, on conviction in a summary inquiry before the Cq]lector;

forfeit to Government three times the amount iof the sum 0 demanded or -

received.

- Every such hereditary Patel or accountant shall be bound to receive and’

_ac¢count to the said superior holder for all sums paid to or recovered by him,
- on account of thé said superior holder, and, on his ‘or their failure to. do- the

- ‘same; the superior holder shall, with the préevions consent of the Collector, be

‘entitled to recover his dues direct from the inferior holders
ILR1-7". ’ A
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