VOL. XLL1- ° BOMBAY SERIES: ‘?, 1y

N

ngﬁeld“’ Hill Admzmstmtor—GeneraZ f - ‘ 1317‘." .
‘ Bengal®; ~ De Nwol,s V. Curlier®; De Nicols™v.” —
~Curlier®; De Nicols v. Cirlier®;- 'Wmcms v.At*orney-‘, ;.SAff’-s{,
;General(‘” Bonnaud v. szle Charriol®, - ...~ -+ Puro.

“Solicitors for the plamtlﬂ:' M. C. P. D’Cunha. .
Sohcltors for the defendants: Messrs. Captam &

deq/a. .

iy

' Sm‘t ‘diémiSséf .
LG GN
- _® (1887) 36 Ch. D. 400, “® [1898]20h 6. |
@ (1896) 23 Cal. 506. ®) [1900] A. C. 21.
- @[1898]1Ch.403. - ® [1904]A0 287,

o (1905) 32 Cal 631,

N

 ORIGINATL -inlp,

,‘ B .~ &

Before Mr Justwe Macleod
;VV.LAXMIBAI AND o'rmms (PLA!NTIFFS) . HUSSAINBHAI AND OTHEBS >, ]gls

.

(DEFENDANTS)O B P Auyust22
~Commzsazoner—Accounts—Power of the C’ommzssmner to deczde questions of
law in: the taking of - accounts—IIigh.. (Jaurt Rules (Original Side),
Rules 397, .399—Rules’ of the Supremg’ Court - in. Bngland, Order LV,

' Rule 69——Redemptzon suzt—Motzon for dzrectzons 10 the Con.missioner.”

"The Commissioner to whom a, smt is referred by ¢ a J u‘dve on the Ongmal
". Side of the H}gh Cou_rt.w entitled to §¢01de questions of law - \'vlnch may
- arise while taking the accounts. It is not open to any of the parties to the
- referénce to ask the Jildge to give . his . opinion on. questions of law which
“have, arisen in the taking of accounts.- The parties. Objecting to the decision

of the’ Commxsswner *should proceed in the ordmary course by ﬁhno' exceptmns

tohisreport. | - T : L S ) -
. Pér MAcLEOD J. :—1 must not be taken as holdmg that the Court ance &
-reference has been made to -the Commlssxoner, loses all control over the.
. proceedmgs untxl the Commissioner hias made his’ report, There mn.y be cases

_in whmh the Court may’. find 1t.necessary to withdraw the proceedmgs from
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R the Commissioner wand resume. the . hearing itself, but. such- cages must
. o necessarxly be of rare occurrence, , It/lS a different matter to ask the Court to.’;
LAXMJBAI ;‘ ‘resume the hearing merely for the purpose 6f demdmg certam questxons whlchj

- ecome w1thm the powers of the. Commlssxoner

-

MOTION

On the 12th December 1881 the qumdator ot‘ the;
Nlcholl ‘Press and Manufacturing Co., Ltd., then in’

‘liquidation, sold the mill premises to’ one: K1seanmm_‘
" Ramanand.~ The land was held by the company under.
“three Indentures of 1eave and the L1qu1dator assxgned{

to Kissanram, his hexrs executors, administrators: and'_
as51gns the mtelest of the company: under - the- Said
three Indentules -Ahmedbhoy Hablbbhoy, the' omgmal,
defendant in the suit, advanced. the money to K,lssan-_
“ram to enable bim to effect the purchase “from - the:

i qumdator and as secuuty for the money adv anced the
- title-deeds of the property were depomted with - h1m

by Kissanram'; and Ahmedbhoy was also allovv'ed to go
into possessmn of the mill premiges. -~ Ther eafter
Ahmedbhoy having opened an accoant in hlS books in

- the name of Klesanram worked the mill until it ‘was
burnt down 111 1b90 It dld not appear that Klesamam
“took any part in the work or the m%ndﬁement of the mﬂlﬂ
- but on the 25th Augubt 1882 he gave a power of attomeyf}
T to Ahmedbhoy in thh it was 1e01ted that Kissanram;i

;wliole of‘;

sl»the conslderatlon ior the purchase of the m111 from "
?‘Ahmedbhoy on -condition that Ahmedbhoy shouldx

‘have a lien-on and- the possession of the*-mill. and the"f‘

;r1ght o supeuntend the working thereof uhtil: the'.;
‘time all the money due to them with 1nterest should,b_e.»v
. fﬂlly repeid'.

At the t1me the ‘mill was buint down - in 1890 it Wasf
'not insured ; thlee or four years: afterwalds the decayed;"

; machmery was sold for What 1t could_ feteh, Whlle thef‘f
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-

buﬂdlng of the m111 was repaned and eventually let‘; L L1

for godowns

In 1806 2 conslderable portion . of. the. plopertv _Was : -
agam destloyed by fire. At thls fime it was 1nsu1ed for . .- .pman

‘half the value. Ahmedbhoy recoveled about Rs 26 000
flom the’ Insmance Compan? ‘and ~ spent that money£
and sundry other 1noneys 1n repalung the ploperty :

- Ahmedbhoy further appeared o have pald the )
ground-lent to  the lessor till: about 1902 obtalnmg'j
‘receipts either -in. the name of the. Nlcholl Pless or
Kissanram. . Since then he did not pay any “rent for'.A
the remammg years on the glound that he was not- the
lessee himself, but was in possession only ° as an-
eqmtable mortgagee

Klssanram d1ed 1n 1887 “On the 7th August 1911 the |
helrs and 1ep1esentat1ves of Klssanram ass1gned thelr",'
rlghts under the ass1gn1nent dated-12th December 1881
to the 1st plalntlﬂz'

The plalntlffs as representmg the original purchaser .
'K1ssamam blought a'suit to redeem the property from -
the defendant Ahmedbhoy on proper accounts bemgf
taken. It was admltted by the ‘defendant . that "he was
W1111ng to brmg into the account the amount that he
account for the rents -and proﬁts he had actually
“Toceived: getting credit for the- expenses “ihcuired. - A
number ‘of issues Were “raised, on Whlch the" Court
recorded its ﬁndmgs ‘Issue No.'5 was raised as to the
questmn ‘whether the original defendant was bound to
~insure the property ‘Issue No: 6 “was’ whether the .
defendcmt was bound to re1nstate the property after it
Was destroyed by fire.” On: both the sa1d issues the
" Court held in. the negativein favour of the ‘defendant,
“fThe ‘suit” was ultimately referred to the Commissioner,
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:his Lo1dslup Macleod J 'makmg the follovvmgl

order': o

’ « Tt must be refelred to the Commlssmner to take an

-wcount of what is due to the defendant for punclpal
and interest fmm 23rd Qetober 1880 on the baszs of the:

‘ above findings. - The -defendant to account for all the

rents ‘and “profits accr ned from.the property andto be.

~ given ¢redit for all costs, charges and expenses properly‘
spent by him in maintaining the property or Workmg
-wthe m111 o

Th,e orlomal defenchnt dled after the sald order: Was_

' made, and his- Jegal - replesentatlves were brought on
the record as the defendants Nos. 6and 7. being the.
~ recelvers appomted in Suit No. 936 of 1914 broughb for:

the - administration’ " of - his~ estate. - The defend-%

: ants Nos 6 and: 7 brought in an account of the mortgage‘_

debt and filed it" before the Commissioner;’ showmrr a

" balaice of ‘Rs. 16,73,072-2-0 due‘ to the estate’of -the
', original defendant after gwmg credlt for -all the. sul’ns'
received.: - The phmtxfﬁs filed objections amountmg to
: »R 21 90,392—3—1 Ob]ectlon against the - ongmal
-Vdefendan(; having pald ground—rent in respect of the"

mortgage property aloné amounted to Rs.: °3,69,492 -8-0 8

‘Objections against the payment of the . 1nsurance’

premia amounted to Rs. 30, 467-8-3. .

At the ﬁlst heaunﬂr bef01e the Commlssmner on “the..

96th . June 1916 the plaintiffs applied that instead of the

Commlssmner proceeding with the objections serzatzm »

a8/ -usual, he should allow the plaintiffs’ to. group the‘-
- items relating to ground-rent and msumnce premla:,'
‘and proceed with the said items first. ‘The 6th and 7th
defendants obJected to the Commlssmner “hearing these
' ob1ectlons on the ground that’ they 1nVO1ved q_llestlons
'[oi law and as such .should be determmed by the :

1earned J udge Who trled the case 1n 1ts ealher state.
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The Commissioner was of opinion that he had ‘power f
under the order .of reference to go -into the wsaid -

_ob]ecmons even though they 1nvolved questions of laW o
‘and ad]ourned the meeting to enable the 6th and 7th

defendants to obtaln d1rect1ons from the Oourt

* - The defendants. thereupon moved the Coult calhng
Aupon tlie plaintiffs to show" cause why the: aforesald
-ob]ectlons should" not be determmed by. the learned
Judge

« Desai, f01 the pla1nt1ffs :—The defendants appl1cat10n
is. m1sconce1ved see Maddeford V. Austwick®,
Pendmg an" inquiry before the Master the -Court
“will not interfere , with his ‘conduct.- Dissatisfied
party - must wait #1l the report is made and then
except to it. - High Court Rules provide for special
“report : see Rules 897, 399. Dlrecmons can be given only
Cif any- such special report is made. The procedure laid

-down. .in' Rule 399 is not followed by the party moving..
“The ‘Commissioner, has power- to cons1der questmns

of law arising dur1ng the leference I

Strangman for the’ defendants in’ support of the
motmn :—The Court should adopt the same practice as
is prescnbed by the rules of the Supreme Court in

_England © see Order LV of those: Rules headed -
& G]iambers in the Chancery Division ” and Rule 69 see

Solicitors’ Journal, Vol.. XXXVI p. 374 which shows

that ad udge may give his opinion for the gu1dance of

the. -Chief Clerk: see also Sanguinetti y. St'uckeys
Banlcmq O'ompany (No. 2)® as to the necessity of direc-
“tions ‘to the. “Master . before the usual foreclosure
]udgment 1s made

MACLEOD J —In this sult a decretal or der of reference
to Commissioner was made on the 7th November 1913
to take the follovhng accounts, viz., an account of What

~

B (1840) 10 L.J. ch 105. @ [1896] 1.0h. 503, °
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: was.due by the plalntlffs ‘to the. defendant for prlnclpa,l
o and interest on the mortgage mentroned in the plead—
““ings on’ the basrs of the findings on the issues thereln<
. from 23rd October 1880 and. it was dlrected that 1n such,
account the defendant should be debited Wlth all the
rents and profits accrued from the property 'mentmned
in the pleadings and: the sale proceeds of any mach1--
" nery or building materlals sold by him and’ be “given
credit for all costs and expenses plopelly incurred Py’
- him in malntamlng the. said property or Workmg the
_ sa1d m111s

The ﬁrst defendant dled after the sa1d order Was made
and the present 6th and 7th defendants are the Recelv-
~ers appomted in Smt No. 936 of 1914 for adm1n1st1at1on
of the estate. - The" Recelvers b1ought in an account of
- the mortgage debt and filed it before the 00mm1ss1oner
The account shovved a balance of - Rs. 16 73 072-2-0 due
- to the estate. The - plamtlffs filed- ob]ectlons‘ hlch
amounted to Rs. 21,90,392-2-1...Out of these objections
agalnst the orlgmal defendant havmg pald gr ound-rent‘
f in respect-of the mortgage property alone amount to-
_Rs." 3,69,492-8-0: Ob]ectlons against the payment of,
lnsurance premla amount to Rs. 30,467- 8 3.

«The 6th and 7th defendants ob]ected to the Oommls-.,
_sioner hearmg these ob]ectrons on the ground that there?
.was no dispute as to the ‘amount pald by the or1g1na1"
defendant by. Way of rent ‘and insurance. and the quesm
‘tion whether the or1g1na1 defendant couId have credlt_
for the payments was a questlon Wholly of law or “of:
leGd law and fact and _should be determmed by the_
J udge who tr1ed the case

The Commlssmner, however, expressed the opmmn
that under the said reference he- had power_ to 80 into-
“the questlons even though they 1nvolved questmns of law
‘or of ‘mixed 1aW and fact Whereupon defendants Nos 6*
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and 7 ‘moved - before” me “for an. 01d'er that d1rect10ns

that 1f 1n the op1n1on of-the Oourt it Wae stlll" open to -
plalntlffs to raise the ob]ectlons the same should be~
tr1ed by the Court

Itns admltted that thére isho precedent in this Court

for ‘such an. anphcatmn Rile 397 of the’ ngh Cotirt -

Rules provrdes that “The Commlssmner _shall bé at

hberty, upon. the tappltcatlon of any palty interested, 2

‘to make a separate report or reports from tlme to time
‘ag to hun shall “seem- expedlent ”:'Rule 399 provides

that « The bom1n1ss10ner 1f he thmks fit, shall make a
specml report concelmng any. mattel or thmg arlsmg'*

in or about the matter 1efe1red to hlm, in order that
the opinion of the Court may be ‘taken -therein.”- But
unless the. Comnussmner makes a special report under

one of these rules, in the ordinary course he .pr oceeds

‘with the reference and mekes -his ﬁnal report in the
matters referred to h1m

It cannof be senously contended that the Oommls-'

smner is not-entitled to demde questlons of law which
may arise wlnle takmg the 'xccounts It 1s 1mposs1bIe
for the Court Wlule giving dlrectlons for the takmg, for
1nstance, of a mortgage account to declde all questlons
--of law, .since many - such “questiong do not arise until
~the accounts are filed, as in this case, - Where the mort-
gaﬂee in pOssessmn ‘¢laims thdt he is ent1t1ed to be
glven credit for certaln costs and expenses as properly

J1917.
should ‘be given to the -Commissioner that it"was- not.' =
open to him to detérmine the obgectlons of the pla1nt1ffs o
in: the accounts brought in by the 6th and 7 th, defend-.%f';_
ants challengmg the rlght of the orlgmal dcfendant to - )
ha,ve credlt in the account for ground-1 ent andi 1nsurance '
premla pald by hun and that the decretal order of
reference d1d not g1ve 'hnn any powe1 authousmg hlm;'
to demde the - said " questions, and, in the alternatlve v
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ﬂ.mcurred by him in- mamtalning the: mortgaged pro*:g\

> perty. . It must often’ happen, as in this-case, that %'lxe
5\‘00mm1ss1oner cannot arrive ab,a conclusmn Wrt'hout
decldmg questlone of law.

- Mr. Strangman, however on behalf of the 6th and 7th

- defendants, ‘has asked me to adopt the same practlce']
as is prescrlbed by the Rules of the Supreme Court.
A.Order LY. ot those Rules'is headed: * Chambers -in the:
’ Chancery Division” and under Rule 69 “Any party may,f
before the proceedlnvs before the Master are concluded,
“take the opinion of the J udge upon any matter arisingin,

the course of the proceedmgs without any fresh sum--

‘mons for ﬁhe purpose - On page 374 of Volt XXXVI of -
the . Sohc1tors Journal there is a note relating. to an.
-.unreported case in which' an order was made by the-
~Judge expressing an opinion under Rule 69 as to the .

prmmple on which a claim against an estate should be
dealt with by the Chief Clerk. An appeal havmg been -

“filed against this order,&no order was made on the :
" appeal, but that  was to be without pre]udlce zto the;

right of the appellants to" raise, Jupon summons to’ vary
the Chief Clerk’s certificate after it had been made, the:;

‘question upon which the Judge had given his. oplmon
‘The Lords Justices expressed strongly their opinion .
that-upon an, apphcatlon of this kind under Rule . 69.an -

order ought not to be drawn up, for this highly incon=

. venient, result. would follow that. the order might be.
- appealed from and the appeal might bé carried - even to
the House of  Lords and then- after the cer tificate had
been made’ the ‘matter might be reheard on an appli-
'catlon t6 vary the Chief Clerk’s finding and there might
be a second appeal ‘to the House of Lmds That woyld

be most “inéonvenient and oppressive. - On such an-

~appl1eat10n ‘the'opinion of the J udge -was given for the
“guidance of his’ Ohlef Clerk and no formal order oughti

"to be drawn up.
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“"Bherefore, if T'admitted this appllcatlon and adoptlng‘ -
?he practlce prescrlbed by Rule 69 expressed an opinion ‘- -
on the points. which are now in dispute. regardlng the -
pa‘yment of ground-lent and insurance, _preniia, it might
Dbe that a party who was d1ssat1sﬁed Wlth that . ‘opinion”
"mlght appeal agamst the order and the appeal might
even be taken to the Privy Councﬂ For, it would be.
problemamcal whether- this' Court -would - follow the.
opinion . expressed by- the Lo1ds Jusmcw in the case I

have just referred to. It would be very undesirable to

introduce’ an ‘entirely new procedure with regard. tow
1eferences to the Commlssmner unless I Was of opimon :
thatI was- entltled to adopt the procedure prescmbed :

by Order LV Rule 69 above referred to el

ButI am de01dedly of op1n10n thatas m the ngh Court ;

- Rules thére is no rule similar to Rule 6() of Order LV, it
_is not open to any of the paltles to the reference to ask

- the J udge. to glve his opinion on questlons of law which )
jrisen Th the taking of the ‘accounts. From the .
Notes in the- Annual Practice; it appears -that appli--
catlons under that Rule are 1a1e1y made. 'Moreover, it
is not, in’ my opinion, in. the- lntelests of ]ustlce that -
" parties toa reference should be at hberty to. stop the :
~ proceedings by moving the Court to give its op1n10n on.”
--a point of law Wwhich has arisen which the Commis- .

h ave’ 3

. smner can demde :

- Tt is cer tamly desn able that the Commissioner should ’

deal with such’ questions, and’ the parties’ ob]ectmg to
‘his decwlon then should proceed in the ordinary coulse
by ﬁhng e‘{ceptlons to his report

\ But 1 must not be- taken as holdmg that the Court,
once a reference has been’ made to the, Commlssmner

ﬁloses all control over the proceedings unt11 the Commis- "
‘sioner -has’ ‘made his report. There_may be cases in.

wluch the Gourt may ﬁnd it necessauy to withdraw the
- ILRI2N6
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proceedmgs from the. Commissioner and resume the

T iien: A .hearmg itself, but sueh cases must neceSsarﬂy be 6f rare
AL ‘oceurrencé. - It is a different matter to ask the Court to.
- resume.the hearmg merely for the purpose of deoldmg

certain questrons which come within the powers of the
Commlssmner.

‘ In my opnnon therefore, ‘the ‘application must ‘be
. dlsmlssed with costs.

Sohcltors for plamtrﬂ Messrs. Matubhaz Jaametram

& Madan

Solicitors f_or_defefndant _:~ Messrs, Payne § Co.
G G N,

'APPEL‘LAT’E CIVIL.

Before Szr Basd Seott, Ki., Chzef Justice and M. Justice Heaton

~-'CHANBASAPPA BIN DODAPPA DESAI (ORIGINALvDEFENDANT No:» 1),,

- APPELLANT o. KALIANDAPPA BIN AYAPPA DESAI- <AND o'rmms
(ORIGINAL PLAINTIFF AND DEFENDANTS Nos. 2 AND 3), RFSPONDENTS " L

;'Lzmztatwn Act (1X1908), Article 118-Hindi law—A doption~—Death of‘ ado_pt-

. ed son lecwmg o wzdow——Adaptmy mother. making a _second adoption . durmg
’ :,w;dow 8 life time—Adopted son in possession of the property to.the Icnowledge
" of the plamtzﬁ‘—Suzt by, reversioner of first adopted son to recover ‘property

challengzng the second adoption brought after sic years—Suit ‘barred by
- limitation. -+

) ‘OneD a holder of Vatan and non-Vatan “15rope1‘ty~ ha\;ing' died withott

leavmg a Jon, M his senior widow adopted a son A. - A dled a minor in 1895
. leavinga widow. In 1901, M adopted: defendant No. 1’ as son to D, and

from the date of his adoption defendant No. 1 remained in possesswn ‘of & the
Whole estate to the knowledge of the plaintiff. In 1904, ‘A’s W1dow dled ;
In 1912, the plaintift claiming,as the reversionary heir of A ‘sued - 1o recover '

) possessmn of the property challenging the adoption of defendant No ’ 1;*'_3

Defendant No. t pleaded hmltatlon and adverse possession.

‘Held, that there had been no 'Ldverse possession ~sufficient “to bar tﬁe :
- plamtlﬁ:"s suit but it was barred under Article 118 of the Limitation Act, 1908

a8 it 'was not brought within six years f.rom plam‘uﬁ’s knowledge of defend- :

‘ant No, 1’s adoption. R
® First A‘ppeal 'No._, 230 of 1914. .
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