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.Before Mo Justice, Be’aman; ’

CAROLINA DOS SANTOS (PLAINTII‘I‘) o.. DOMINIE JOSEPH PINTO
AxD oTHERS (DEFENDANTS).™

~1he Indian Succession Act (ch“1865) sections 7, 9 10—Domicilée—Domicile -
of origin—Domicile of choice—Domicile of origin acquired frowi ‘parents.

“at birth—Domicile ng choice acquired f?_*om residence -and i?ztemq'on “that

" residence should be permanent—Change of. vesidénce per s Jor an indefinite
-period does not effect domicile of choice—Domicile of ‘choice discarded. by

‘. intention to abandon acCompanied by . actual abandonment— Declarations - of
" a party abandoning domicile, how far relevant—l)omzczle of origin 7evwmg
proprio vigore o1t abandonment: r\f domwzle 0]" chozce—Onus o/ proof.

" OneP.P,a Na_tlve Christian, was born in Goa of parents domlcﬂed in Goa,
in Portuguese Territory. “In 1858, at the age of fourteen, he came out to
Bombay and lived there uninterraptedly, with the exceptlon of brief visits
to Goa, till his death in June 1915, when he was seventy-one years old. Tn
1871 he married his first wife, the mother of the defendants Nus. 1 to 3, and
on her death in 1901 married thu pla‘mtﬁf in'1903. During the wholo o:f;' his
mature life in Bomlmy he carried.on a. ﬂouuqhm“ ‘coach-bul ling business,
providing himself -with a l)oqse hear - his" factory. Trom - Lis conduct and
declarations from time to time.it appeared - that «he_’ had 'settled in 'Bombay
meaning it to be his fixed habitat@on. It also appeared that some time after
1913, and shortly l)gfore his death he formed an intention of returning to. Goa

and end his days there. On the 26th July. 1909, Le made a will in Bbmahy :

whereby Le gave a legacy of Rs. 7 a month to- the plaintiff, if"she chose to
live separate from the defendant No. 1, a legaycy of Rs. 5OOV to the’ deféndant
No. 3, and the gdach-building factory to the defendant No. 4> the minor son
of defendant No. 1,  He appointed defendant No. 1, the sole executor and
residuary legatee. The enlire m_oveable,property belonging to him in his-own
right was valued by the p]ail_ultiff for Rs._71,000; aund by the defendant No. 1
'for Rs. 19,000. The plaintiff disputed the-will of her husband and contended

that the deceased had Portuguese domicile at the time of lus 'marriﬁge with |

her in 1903, as well as at his death, and that undc’r the Portuguese law she
was entitled to a molety of the estate left by the deceased. The defendant
No. 3 who supported the plalnh& contended that in 1871, when the deccased

married his mothér, the deceased had a Portuguese domicile, and that he tpo be-
came entitled to a share in the cstate of the deceése'd under the Portuguese lav,

‘ ¢0. C. J. Suit No, 994 of 1915,
" ILRI2 )

1916.
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¥ 1916 ke Held (1) that at any tlme betwedn 1865 when the deceased had attamed :
- e -'ma]onty and 1913 the deceased had acqmred a domlcxle ‘of choxce in Bombay
8 ANTOS m substltutlon for the domlclle of hls ong‘m In Goa ‘?

:;PINTO ’ (2) that msplte of the mtentlon of the deceased to return.,to the omicile

ST 6f his origin, the domlcrle o:E choice confinued in law: to exist . at” hrs death .
as the mtentron was not accompamed by the actual a.bandonment of the
domlcﬂe of chorce

(3) that the makmo' of the ~willand all: other- ‘natters “governed ’ by the‘
Indlan Jaw of succession must be determined, as though the ‘deceased had -all .
along, from the year 1865 to. the trme of h1s death been a, Brrtlsh sub]ect :
dom1c11ed in Bombay. .

(4 that the claim put forward by the plamtlif or the defendant No 3 was :
no’c mamtamable, ag the devoh‘rtxon of .the _estate of “the deceased was not v
oroverned by the law of Portugal

.

The dom1011e of ongm is that whlch a person acqulres at hlS blrth from
" his parents and follows the domnicile of his parents S It s not necessanly m
1tse1f local, that is to say, merely the place of birth."

The dormclle of or1gm once ascertamed in law: chngs and  adheres to the”
person until hechooses to drvest hlmself of it by, substituting. & domlcrle of

‘ choice for the domicile of origin. The domicile of choice is aequrred by, a Gom-
.. bination of fac,t with intention. The fact is resrdence, ‘and the mtentlon is that
the residence should bé permanent. . The domicile of chorce can be dlscarded

. a8 easily as it can be .acquired by a fact and an.intention, namely, - -the fact

. of abandoning the resuience accompamed by the intention that that. abandon- ,

- ment shall be final, and-that upon any such mere abaudonment of ‘on¢ domlcrle
.of chmce Wrthout the acqrisition of - another, the domicilee of omgm revwes,

+ proprio mgore and w1thout the need of any further act or 1ntentron on the
part of the person

The law leans very strongly in favour of the retention of ‘the do}mcrl(*. “of

ongm Wl'ere there are no dec]aratlons of intention e1the1 ‘way, the’ Courts

* would be slow'to infer from the mere fact of’ residence however protracted that

. resndence may bé, the 1ntent10n requlsrte to complete - -the subshtuﬁon of

domrcrle of ‘choice for that of origin. The onus’ ‘being upon. the person alleging’

. that a man has acqurred a domrclle of ch01ce, he must prove to the Court
that that man had that mtentlon o

A man- havmg acqmred a domlclle of choice may after many years decrde t6

\~ abandon his domicile of chorce and again accept hrs domicile - of Ol'lglll “But
- n‘i with. that intention clear in his mind he should fail actually to abandon hrs
domlclle of choice and’ die” before - thus far giving. eﬁect to his intention, the
result would be . that the domicile - of choice would persrst and the dlstnbu-
tion of: his estate Would be. goveérnied byit. o
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" The law of domicile i in. the Courts of England from thc case of Bruce .. .

"Bruce(l) to that of Huntly v Gaskell®, considered; .

 SuIT to recover a share in the property of a deceased_

person

. Oné Pagcoal Pinto, a Goanese, 71 years old, died at
Bombay on or about the 10th June 1915, leavmg hlm,

‘surviving his widow Carolina dos Santos; the. plaintiff

‘_and three sons by a predeceased wife, Dominie J oseph '_
' Pinto, Louis Francis Pinto-and Marian "Francis Pinto-
‘being- defendants Nos. 1, 2 and 3, respectWely The -
‘1st defendant had a son J ohn’ Reginald Pinto, a minor, ‘
-’defendant No. 4, replesented by hlS father and guardlan )

"ad lztem defendant \Io L. CoN

The deceased Was born in Goa The father of the

'deceased was at the time of the b1rth of the deceased
domiciled in Goa. v

At the early age of fourteen ‘the deceased came out

.to Bombay and lived there nnmterruptedly with the'
exception of brief 'v1s1ts to Goa, t111 h1s death in

“June 1915.

- In 1871, he 1 marr1ed‘h1s ﬁrst W1fe the mother of the v
defendants Nos. 1-3.7 She died in dbout -1901. The -

deceased married the plamtlif in 1903

Durmg the whole of his mature life in Bombay the
deceased conducted a ﬂourrshmg coach-buﬂdmg busi-

.ness and  provided himself with a house.adjoining the’

- factory, valued at about Rs. 2,000. -At his death he left
moveable property as the gains of his business which

“the plaintiff valued at - about ( Rs.. 71 000, and the

' defendants Nos. 1'and 2 at Rs. 19,000.

The deceased had property i in Goa Wh1ch was descr1bed -
as an old family house. During the period of 57 years .

‘gpent by the deceased i in Bombay, the deceased appear-

‘ed to have made five short v131ts to 111s native v111age

"0 (1790) 2.Bos & P. 229, footnote. - " _ @ [1906] A. C. 36. -

19'16.'5
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~of ‘Calangute in Goa. ‘Shortly before his’ death “the:

deceased spent nioney upon repairing the famlly house’i
at Goa

The evidence showed that the first ~W1fe of the -
deceased and a predeceased son by her.died in Bombay,
and were buried in the cemetery at Dharavi, Whlle the’
‘defendants resided for some part of their llves 1n ‘Goa.

One of the sons ‘was brought up with the idea of belng'

‘ordained a priest in Goa but. subse uently _took up a lay;

plofessmn in Karachl

; Durmg the later yeals of hislife and up to "tiie’jééaf;

-1913 the ‘deceased constantly declared that he had:no
--desu'e Whatever to return to Goa, that his hfe hdd beeﬂ?

spent in Bombay and - th‘xt all his- 1nterests were. in

’ Bombay

The questlon ab issue in the suit was What law shouldf

.govern succession to the-property of the deceased the'

Indlan Sucdession Act 01 the Portuguese Law? -

“The plalntlff alleged that” heér’ ‘marriage Wlth the:.
deceased ‘was_governed by the Portuguese law ‘the'

. deceased havmg been’ domiciled in Goa.  The' plalntn‘ﬁ

claimed that under the f01m of marrlage accordmg to -

¢ Costunue de Reins’; e., the custom of the. kmodom, ,
'she became entitled to a m01ety of the estate belonglng
) to-the deceased at the time of her marriage with him"
‘and all property that was acqulred by him during- the

contmuance ‘of the marrlage v
“On: the 26th. .Iuly 1909 the deceased made a will by

"TWhmh he bequeathed Rs. 500 to 3rd. defendant his coach-
factory to the 4th defendant a legacy of Rs. 7T per month

to the plalntlﬁ' and the residueof his estate to the Ist:
defendant. . The 1st defendant was. appomted the’. sole
execut01 of the’ sait will. The plamtlff contended that

under the Portuguese law neither the: husban,d fior- the
) Wlfe could dlSpOSG of by deed or W111 more than one-thlrd
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of h1s or her property “The defendant No 1 contended-

© 1916,

inter alia that the succéssionto-the, property of the ————

'deceased was governed by the Indian Succession Act,the

deceased having adopted Bombay as thé domicile of 1115'_ ’
_chome and had not abandoned the same and reverted to -
~the domicilé of OI‘lglIl namely, Goa assummg that to-
have been his domlclle at his birth ; that ‘the . W111 of .
‘the deceased was a perfectly. good and valid will'; and .

“that the only interest the plaintiff - ‘had in the estate of-
‘the deceased was:as a beneﬁc1ary to the extent of legacy

0fRs. 7 a month 1f she chose to. live. apalt from the '

defendant

, The defendant No 3 sided. W1th the plamtlﬂf and con-
tended that at- the date of the first marriage of the‘

;_deceaseg with the mother of this defendant i in- 1871, the'

"_deceased was dom1011ed in Goa and that accordlng to
"Portuguese law he became entltled on the death of thev‘

: deceased to a distributive share in the property of the
deceased

Wadza and Mulla, for the plalntlff

Bahadm;;z and . Slrcmqman for defendants Nos 1“
and 4

M Mehta and Wadm, for defendant No. 3
Defendant No. 2 did not appear
" Wadia :—The p1a1nt1ﬁ": was marrled to the deceased

jaccordmg to Portuguese law: Accordmg to the Portu-{

guesé marriagelaw the commumty of goods being recog-

nised, the plaintiff was entitled to a sharein the property -

of the deceased : see the decision of 'the House of Lords
“in:De- Nicols-v. Curlier® reversing the decision ‘of the.
_Court of appeal and restoring the decision of Kekewwh ‘
J. The domicile of origin of the deceased was Goa.
It contmued until a new' domicile was acquired : see-

- section:9 of the Indlan Successmn Act Onus of proof of :

- [1898] 1Ch, 403 ‘

© SawnTos.

oW
. PINTO.
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change of, domlclle hes on defendants Nos 1'and 4 see‘:.f
 Inre. Patzence(‘) and Wmans v. Attorney Geneml(” :

[BEAMAN J.—The o;nus is on defendants Nos. 1 andt_

' 4 J,;-"They should begln 1 -

' Ev1dence Was led by the partles on the prehmlnary:'

_ issue : “ What was’ the domlcﬂe of the deceased at the]
date of hjs marriages

. Wadia :—The main questlon is What was ‘the' doml- ;

c11e of the deceased at the. time of his second marriage
" with the plamtuf in 1903. On evidence we have estab-
lished" (1) that the home of the deceased was Goa ‘where
" he had some property (2) that nioney had been spent on
- repairs of that'property ; (3) that the deceased occasion--

ally visited Goa, though on ‘account of pressure of busi--

. ness, his stay at Goa was not for a- con&nderable perlod 3
© (4) that shortly before his death he had a sense of home- ;
- sickness and des1red to end his days in. h1s native land. .

There was no animus manedi on the. part - g,f “the.
deceased to change his domicile. « Law leans strongly in

favour of retention of domicile of origin = see section 109
of the Indian Successmn Act "Sections 4 and 44 of the:
- Indian . Succession Act do- not apply : see Miller V..
" Administrator-General of - Bengal(‘) and - Hill V.
Administrator-General of Bengal“) Defendants Nos. 1 :
“and 4 rely on long residence and declarations.. Ghange
- of res1dence however long does not per se effect a change"
.of domicile.. An express-intention to change the. domi-
E c1le must be egtablished : see Moorehouse V. Lord“)
Munro v. Munio® ; Jopp v. Wood® ; Udny V. Udny(‘” f

and Douglas -v. Douglas®.. Counsel “relied on. sec:

- t1on 10 Explanatmn, of the Indian Successwn Act

‘o (1335) 29 Gh. D. 976+ - ©) (1863) 10 H. L. 0. 272

@' [1004] A.C.287:. .0 (@-(1840) 7 CL & F. 842.

;) (1876) 1 Cgl. 412. 1 © ) (1865) 34 L. J..Ch. 212..

@ (1896) 23 Cal. 506. .~ © (1869) L, R/1 H. L. (505441

© (1871) L. R.12 Eq. 617,
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vand Winans. v. Attorney-Generala’ and. Huntly V.
Gaskell(’) o

Mehta —So far as the third defendant is concerned S
the COurt is to deternune the: domicile of ‘the deceased - -

at the tlme of his first marrlage in 1871.. Ev1dently?l1e
deceased had not then an 1ntent10n to'change. the d0m1-'

cile of origin.’ The third defendant ‘must ‘succeed even '
if the Court. holds that - the deceased had" acqulred a’

domicile in British - India at the'tnne of h1s second
.marrlage Wlth the plamtlff

: ,Bahad_ur]z :_—The deceased having already acquired.a’

new domicile in British India at the time of his fnar'rlage
with the plalntlff in'1908, the plamtﬂf did not acquire
any rlghts by marriage in the property of the deceased :

see section 44 of the Indian Succession ‘Act.. Acts, ,

_'conduct and declarations of the deceased show that he
had ‘made Bombay his ‘ permanent home’ or °fixed
hablﬁatlon see Lord Halsbury’s definition of dqmicile

as a ‘ permanent home’: Halsbury’s Laws of England,
Vol. VI, Art. 280, p. 182 and Lord v. Colvin®, - See also

Dicey ,en Oonﬂlct of Laws, 2nd ‘edition, pp._ 101 110,

‘showing that a new. domicile is acqulred by a combl- "

nation - of residence and intention. Intention is pre-
‘sumed from the nature of the residence : see ng v,
Foxwell® ; Marsh v. Hutchmson(ﬁ) “Cockrell-v.. Cock-
‘rell® ; Doucet v. Geoghegan® ; Drevon v. Drevon®
Bruce V. Bruce(") s . Hodgson. .v. De - Beauchesne™ ;

Bempde v. Johnstone‘“’ Length of. residence is an-
v-'1mportant factor to be taken ‘1nto cons1derat10n Wﬁether_

M [1904]A C.. 287 ‘j ® (1856) 95 L. J. Ch 730
@).[1906] A. C. 56. . . (1877) 9Ch. D. 441,

® (1859) 28 L. J. Ch. 36+ <~ (9 (1864) 34 L. J7 Ch. 129,

: ptpp-365,366. - - " ) (1790) 2 Bos. & P. 229, foot note.
'@ (1876) 3Ch. D.518. (9 (1858) 12 Moo, P..C. C. 730..

® (1800) 2 Bos. & P, 226.} - (1796) 3 Ves. Jun. 198,

. 191600

SANT‘bs

Pm'ro
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916, 8 person has changed his domicile. - Inten’olon may notf
= exist when a person first setttes down in a new place:
‘VZZ’SVAnTos‘ - Intentjon may grow by lapse of time. See Halsbury )
“pyro, - Laws of England, Vol. VI, Article 183, p. 186. . When once
S g new domicile is acquned it confinues until the former_;

‘has been resuimed or ‘another- has been acqulred '
 section 13 of the Indian Succession Act. It follows meref‘-
‘intention ‘to abandon the" dom1cﬂe .of ch01ce Wlthout‘
actual change is not suﬂiclent Similarly, new declara-;
tion to revert:to the domlclle of origin- without resums
ing the domicile of origin would not in. law change the
- domicile of choice’once acqulred see Ghalmers v. ng-i
ﬁeldm In re ;S’zfeer(”) and In the Goods of Raffenel®..

Wadw 1n reply

BEAMAN J.:—The plamtlﬂ suesthe defendan ts‘as helrs 5
and representatwes of the- deceased Pascoal Pinto, on
the ground that at the' date of her malrlage with, the
‘said Pascoal Pinto he ‘was d domiciled sub]ect of Groa 1n‘-

Portuguese Indla and that being so their marriage‘with’
- all its legal 1ncldents must be governed and determmed}

by the law of Portugal,. " This being done she’ alleges,,

‘that certam rlghts will then be ad]udged due to her, and
~ seeks to recover” secording gly. The defendant Ne. 3, one':

_of her step-SOns supports her case m the main and con-g

* tends on his own “behalf, that at the date of the malnage

of his’ ‘fnother-- Wlth the deceased Pascoal ,Plnto,}

Pascoal Pinto was a d0m1clled sub]ect of Goa in. Portu—:

guese India and that in like manner with the plammif\_

‘he, the deféendant No. 3, was entitled to, certam rlghts?

and beneﬁts unde1 -the Portuguese law

-The defence is that Pascoal Pmtoﬁwas at. themme offg
h1s two marriages,. Wlth the mother of defendant Vo 8+
:in 1871 and with the- plaintiff in. 1903; a. domlcﬂed sub--»;,
3ect of British India and- that in consequence none’ "off‘-.

(1) (1887) 36 Crl D. 400 . @ (1858) 3"H & N 594 4

(-*) (18()3) 32 L J, P. &M 203
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" the rights or reliefs claimed by the plaintifl 6rede‘fend-,_ :

ant No. 3 can’ be awardeds. .

~ In this state of the pleadings it was agreed that the
questlon ‘whether Pascoal Pinto was at the date of his

- marriages subject.to the. law of Portugal, or, being a
.domiciled British Indian subject; subject to that * of
Brltlsh India, was first to be 1nqu1red into. and declded

-, Although I understand that the defendant No.1, upon-

: Whom the burden of the defence has rested, does not
. admit that the domicile of Q;lglnof his father .Pascoal
Pmto was Portuguese, he has nevertheless accepted the

“onus .of proving- that Pascoal Pinto acquired as his.
- domicile of choice a Brltlsh Indian domicile before and

"at” the dates of his two marriages. And apon this

- question of fact a considerable amount of: evldence hasg
_been laid before the Court on both sides. With the-

- energetic assistance of the learned counsel- for the. de-

- fendant’ No. 1 and plaintiff, I have made the trial of this -

*'question an occasion for studying with some minuteness

“the course of the law of domicile in the Courts of Eng--

" land from the case of Bruce v. Bruce® tothat of Huntly

A Gaskell®. The dicta.of the most eminent wriiters ]
“and commentators on this branch of the law of nations -

“have also been fully consulered The result of any such
comprehenswe suryey is, in the first place to leave an

1mpressmn upon the mind that tlie law of domicile ig.
“extremely complex, recondite arid in need” of - elaborate -

<and constantly over-elaborated definition. It is_har dly

" too much to say that a-study. of the leading cases on .

this subject reveals too often what appears to me much
confusmn of thought and almostL always that great super-
fluity of verbiage which is the curse of .case-law,
There can, however, be little doubt that the attitude of

‘the Courts in England towards the underlying principle
_of the law of domicile has undergone some slight change
durmg the century under review. Not so much g .

@ (1790) 2 Bog"& P. 229 fnotnote . ®[1906] A. C. 56,
ILR12-2 R

”" .
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© ch‘mge perhaps as to What really is requlred to constl-

- tute a change of domicile as.with’ regard to the deter-: £
mining criteria for ,deciding whether those 1equlsltes :
_have or have not been complied with in any g1ven case:”
‘Leaving out of cons1de1at10n any anomalies and comph—

cations which ‘may properly be referrable to the views'
“held by the Courts'at one time regarding' the pecuhar
character of the. East Indn Company and ‘the - legal -
consequences of acceptmg service undér it, it still seems
- o me to be clear that in cases such as those of Bruce v
“Bruce® and many which followed it the learned J udges -

thought that it was quite sufficient to have evidence-
- that'a person had taken up a habitation in a country

. other than that of his country of origin with the inten-

- tion of remaining in that new country for an mdeﬁmte
perlod to constitute this latter country- his domicile: of :
. choice. - Yet a. very little ‘examination of the.law: of.
domicile from its origin in the civil law -and - through

- all the plocess of its moulding and exposition. in. the‘

Enghsh Courts should .show, I think, that it rests- upon
~extremely- clear and simple fundamental - ]Qunuples

~ And-if those principles had been invariably adhered to
. without one Judge. after another and one eminent jurist:

" after anothe1 endeavouring to’ improve upon: themabyf

- definition after” definition; I cannot myself understand}
‘how it ever could have. been thought and indeed. s¢
~ frequently said-in the highest tribunals in -Englard®
that, this toplo of"domicile. regarded merely:-as a topic
of law ~was -one of great legal d1fﬁculty It is only
becaust of this unwearying desire to add in every casé by’
some new definition, precision and clarity .to: what in

- ditself has always seemed to me quite clear and precise,

and in'such: processes, often confusing, not only: that

- which is needed to understand the prmmple but swhat

_are supposed to-be useful rules of guidance in’ applying.
" that principle to any set of given facts which happen to

:_ ‘be 1nterest1ng to the tryma Courts, that the subject has

" now acquired-its surface air of complexxty and difficulty.:
- .0Y (1790) 2 Bos. & P. 229, footnote. |
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Let us go $0 the begmmng and. ‘see What is -contain-, 1916,
ed in and for that matter e*:hausts the legal notion of ———
domicile: s The domicile of origin is that which a person - “*SAzTO-S.‘“
acquires at his birth from his parents and follows the . Pmwo., )
domicile of the parents. - It is not necessarily in’ itself
‘local, that is to say, merely the place of birth ; but it is’
seldom indeed that the determination of the origin of’
domicile has given rise to practwal difficulty. In all the
long array of cases I have studied during™this trial, T
think, it is only in a recent Calcutta case (Bonnaud .

Ewmile Charriol®) decided by a single Judoe that the
question of domicile of origin was - of primary 11np01 t-
-ance. . The domicile of origin-once ascertained in law
clings ‘and adheres, to use favourite judicial terms, to the
person until be chooses to dlvest himself of it by substi-
tuting a domicile of choice for- the domicile of  origin.-
The domicile of choice is acqulred by a combmatlon of
fact with intention. The fact is res1dence and the -
intention is that the residence should be permanent.
‘If ‘we bear in mind that the domicile of choice can be
~discarded as easﬂy as it can be acquired by’ a- fact and
‘an mtentlon namely, the fact of abandoning the resi-
“dence- acoompamed by the intention that that abandon-.
ment - shall be final; and- fhat upon -any-. such. mere

,abandonment. of one- domicile of .choice without the
acquisition of another, the domicile of origin revives

iproprio vigore and without the need of an further act
or intention on the part of the ‘person, we shall have”
fully exhausted all the legal contents of this much vexed
:a.nd much discussed legal notion. The multiplication
‘of terms.in the innumerable’ definitions to be found in
the writings of jurists and the judgment§ of Judges, to -
which I have already referred, as usually- happens in
stich cages, only results.in further clouding rather than
"clearlng up the notion: bemg analysed, for it is clear ‘as-
-'a matter of logic that the more terms are given to deﬁ-
nitions the more doors are opened to further dialectic

» g1905,) 32 Cal. 631.
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‘dlsputes and the best definition is that which contams

the fewest terms p10v1ded they - are sufficient and
decisive. -It is only upon one term virtually in the

’ whole of this legal notion of domicile that any .ambi-:

guity can arise and no doubt the ingenuity of lawyers
has made-the utmost of .it; and that term of coufse
apphes to the character of a domicile of choice and i isto
be given to the intention which along with the ‘fact of
residence completes the- domicile -of choice in- the eye

; of the law ; that'is to say, the intention must Dbe to make

the domicile ‘of choice in fact a residence and in
intention a permanent re31dence The difficulty to be
found in some of the cases lies in the substitution, ab
one point or another in the legal hlstory of this doctrine,

" of indefinite duration for permanence. It was then
- held sufficient to make out a good domicile of chowe to-
" prove that a man had taken up his residence in a-

country other than that of his domicile of origin for: an -
indetinite period, say, for such a period as would enable-

" him to make his fortune. If A being English by origin -
_goes to France saying: “ I intend to remain there till I~

have made my fortune and then return to England”, it
is clear as a matter of plain logic that no Court ought
to hold that he rad abandoned his domicile of origin
and substituted for it a domicile of choice; because.

" while it is true that he mlght never make his forbune in
‘France afid therefore might remain there "till “he-died,
- yet it is as true:that he might make. his fortune in six,

months and having expressed his intention to return
to his domlclle -of origin when that had been~ done,

_ there could never have beenany ‘intention of perma-
. nently abandoning . the domicile of orlgm or: perma--

nently making his home in the domicile of choice;" Yet-

g in.cases like Bruce v. Bruce,"? where the - intention was
'thloughout clearly expressed namely, a wish to return -

.to the ‘domicle of origin, and peculiarly in such cases as
Coclcreté V. Ooc/creld“’ where the d.omlclle of chome had

(1) (1799) 2 Bos & P. 229 footnote 0 (1856) 25 L J. Ch 730
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:\.clearly been selected for no other purpose than that of

strade, the Judges. seem to ' ha,ve little hesitation in
‘coming to the conclusion . that because at the time of -
taking  up. their -habitations in: Calcutta, - Bruce and . f
Cockrell could not put a definite limit upon - ‘their "
sojourn there, this constituted a domlclle of choice by .
residence, accompanied by an intention that that resi- -
‘dence should be permanent. What was probably really
meant in all cases of this kind was that a person leav- "

ing his domicile of.origin and making his” residence in
: another country for a period entirely indefinite might
be shown to have intended, either at the commencement
-or at-any time during the currency of that residence, to

have made it permanent and entertaining.any such
_intention at any moment of time in-combination with.

“the fact of res1dence Would no doubt, const1tute an

abandonment of the domicile. of ,origin and an acquisi--

tion -in substltutlon for it of a’ domlclle of choice.

What appears to me to be the dlfﬁculty in such cases ag
thoke I have referred to is that in the absence of express
declaration it is hardly possible  to ‘infer from -a -mere:
residence for an indefinite period but for a definite

~purpose an intention permanen’uly ;o abandon the
" domicile of origin. - It is-clear -that in the like - set of
. facts with the addition  of express declaratlons to the
"contrary such as were to be found in Bruce's case,® the

conclusion drawn by the Courts of Scotland and Eng-
. land must be thought in logic, however good in law, to
be somewhat defective. "It might be open to a Court to
infer an intention from facts laid before it-in the absence
of any declaration either. way ; but with a declaration
distinctly negativing the:intention to- remain there

. permanently I think if the Courts have nevertheless
found that intention from the facts, .it must be refer-

- rable to some other explanation.than any which I so far
- have been able to discover. -But this much is clearly a
part of the law-of domlclle as I have already sald that

. (1790)2 Bos. & P.'229, footnote, .
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. .a person ma.y abandon hls dommlle of or1g1n and acqmre
- a domicile of choice absolutely good in the eye of-the
-law and retain that domicile of choicé as long as. he

. pleases' and may then again’ change his mind and
" determine either. to substitute another domicile’ of:
"-choice for that which he means to abandon, orto resume
- his domicile of origin. . I use the word “resume %

rather reluctantly here, because, itsuse at least in ‘one

case has, I think, led to a decision which can hardly be
good law. It'is important, however, never to loser s1ght

- of;this, that ]ust -as a domicile of choice is easy to

acquire, so it is as easy to abandon. But for its aban-<-
donment two things are necessary : the abandonment’

in fact, and the intention that that abandonment shalL
?be final -and permanent. A man having acqulred a
'domlclle by _choice may, after many years,. . turn
‘home-sick: and decide to abandon - his dOHllCIle ‘of
- choice and again accept his domlclle of origin.: But

if with that intention clear in his mind he should fall

‘actually to abandon’ his domicile of choice and die’’
- hefore thus far giving effect to his intention, the 1esu1t
~would be -that the domicile of choice would pers1st

and the distribution "of his estate Would have to- be

: governed by it; ,Tn the case of In the Goods .of Raffe—

nel®, which so" éminent a jurist’ and commentator as:

- Dicey declares to. have been well decided, with. the
Agleatest deference both .to the learned Judge Slr G
~ Cresswell, who decided the case, and to Mr. chey, T

‘think it is easily demonstrable that. _the decision”’ ‘was

 wrong andras easy to show how it came to be wrong:"

The facts there were that an’ Enghsh woman,. whose

- -domicile of origin was of course English,- marrled a-

Frenchman and’ so-acquired by operation of . law, a-
.French domicile, After her husband’s death, she made

~ up her mind to abandon her French domicile and’ again :

- accept her domicile of origin. With that intention in'
~ her mmd she actually did abandon Lier Flench domlclle

. (1)(1863):52LJ P.&M. 263 ,



»VOL XLI ] - BOMBAY SERIES "”701 i

‘m Dunkelque and got as: fai' as Calals where s?ae Went
on.board an English steamer, but being’ taken 1ill," she

‘had to land and return to Dunkerque. and the illness -

never leavmg het, died there. - This was ag cleax a case, -
I'think, as any case ever could be of a:de facto abandon—
ment of a domicile of choice- accompamed by an ihten-
‘tion never to return to it.- It may be: conceded that -
-throughout the trial no. questlon whatever was made of
both these facts. Therefore, in law ‘Mrs. Raﬁenel had
completely dlvested herself of her domicile of choice
the moment she quitted her residence. at Dunkerque
-with the" 1ntent10n of -never returning ‘to it.- " But
Cresswell J. appears to have thought that .as a person
cannot be without a domicile, it was necessary for her
to have effectually resumed her domicile. of origin, that.
is to say, to have landed in’ England- before she could
divest herself §fher domicile of choice. But nothing is
clearer in the law of domicile than that the moment the
domicile of choice is abandened, the domicile of origin’
revives proprio vigore and without the néed of any inten
Yion or fuither act on the partofa person » for example 1f
‘Mrs. Raffenel instead of mtendmg “to return to Englandn
and take up her abode there, at the time of her: leaving.
Dunkerque meant to make a woyage rdund. the world in
quest of some other place which might- be pleasmg to
‘her and died on that voyage; say, at the Canary Islands,
‘there would be no question of any fesumption, in'the
sense in which Sir C. Cresswell used that word,of the
domicile of her origin. - Yet it is equally certain that no
‘lawyer would have been found to make, and no Court
to listen to, such a contention ag that at the date of her
death, having- abandoned the domicile. of choice, she
‘was not subject to the d0m1c11e of origin, ahd the value
of Mr. Dicey’s. comment upon the case is . somewhat -
-discounted by finding that he brackets with it such-a
case asthat of In re Steer®. Now, there is absolutely
nothmg 1n common between the two cases. What was

@ (1858) 3 H & N. 504,
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found in the case of In Re Steer“) was, that although the

* man expressed his*desire of retaining his English domi-
_. cile in point of fact he had acquired a German domicile

and had never had dny intention whatever of abandon-.

" ing it, never in fact had abandoned it, and died in

Germany. Allthat there® was to say for his English

_domicile was that he appears to have been under the;

m1staken impression that he could have two domiciles at.

- once. Such a view was naturally rejected by the Courts, -

and, as the facts were found as I have stated them to

be, it-is clear that the case does not:resemble the case’
of In the Goods of. Raffenel(’) in'any material point, and'
‘was demded upon a quite different ground. Steer was'
found to have a domicile of choice and never ‘to havef"
abandoned it. - Mrs. Raffénel was found to have had a
domlcﬂe by operatmn ‘of law, ‘which in point of factf’
she did abandon and intended to abandon, but it was
thought that as she had intended also to return to her.
native ‘land, before she could divest herself -of her -
fore1gn domicile, it was- necessary that in fact as well’ as.
‘in intention she should set foot on her . native shores‘.f-
Steer never had any “intention of abandoning his domi: -
cile. Mrs. Raffenel had: But the Courts thought. that -
she had failed, fully and to the satisfaction of the law, ;
to carry it out.: That the latter view was Wrong I have
not the.least doubt. - -~ . . L

“ Thése, then, are some of the. pr1n01pa1 pomts of'.
1nterest which have struck me in a review of the whole
‘case-law and most of the au’ohontamve writings of the
jurists . upon’ this- subject. s Perhaps the best-definitions
-of “domicile” are those of Vattel and Sawgny, though.
T thmk they are, celtalnly the last, too overloaded with
terms and, for all practical purposes. I. do_ not. See’.
‘Thowa “domicile of choice” can. be better deﬁned than ,:
- is by Lord Halsbury in Winans v. Attorney-
General® as a permanenb ‘home, that is to say, a man,’

m (1858) 3H & N. 594, e @ (1863) 32 L. J P &M 208, .

- @ [1904] A, C. 287.;
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who takes up. hlS res1dence ina place othel than that of
his domlcﬂe of origin, makes it hi§ domicile of choice,
if he mtends that it should be hlS pelmanent home.”

~And ths same s1mp1101ty and clanty are obtained by our

‘own Lecrlslature in section 10 of the Indlan Succession .
Act where it is. sa1d that a-man acqmres a new- domicile -
‘by takmg ‘up his fixed habitation.in a country which is
-not that of his domicile:of origin, “Here, no doubt, ‘the
term “fixed” - is not quite .so definite - as the. word ’

permanent” but it certainly has the same meamng in
‘this context; and it is of the essence of the domicile of
choice that the res1dence should be intended to be.
permanent that.is to say, a man makmg thig choice
should ‘mean it to be :final ‘and definitely intend
:quatenus in illo exuere patriam, that i is to say, to end
_his life'in the'residence which he had thus chosen, in a
new place or country -Onge that.is clearly understood,
taken in -conjunction Wlth what I have saLd already as
to.the ease with which thls choice may be exer01sed
there should be no great difficulty in at once determm-
ing the proposmon of law to which evidence is being -
led Whethel a person has acquired a domicile of choice

in a competltlon between . such alleged - dom1011e of

’ch01ce and h1s domlclle of or1gm L

, The 1ndeﬁn1teness of duratlon Whlch has led to a
f great deal of confusion, I think, in the discussion upon
‘this subject is on much the same level as the emphasis
‘with which J udges, doubtless with the laudable desire
of informing and 1nstruct1ng those who. come after.
‘them, have 1ns1sted upon the length of time asa gg.ound
of inference. . It is in the ‘constant transition . from
deﬁnltlons of true legal notlons to generalizations in

qulte a different-field, and in a field in which generah- :

,zatlons are not admissible at all, that the case-law on.
‘this subject is, as I said in an earlier passage of this
]udgment S0 conspmuously baffling and confused. It
. ILR 19-3.
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L 1916: ' is one thmg to have elearly in view a legal notlon ora
: SAuioé_- " legal principle.. Tt is -quite another. to attempt to lay
: P.Ig-T ‘0. - down rule§ for the gmdance of Courts as to.the manner

e ine which inferences of facts are to be drawn fr om partl-
cular pieces of evidence. Here every Court W111 have
to'decide for itself on ‘the facts laid before 1t and it 13
worse than useless to attempt to lay down in .one case.’
and with an eye to the particular facts therem ‘dis-
closed, general rules for the guidance of other Cotrts in -
applymg the- same punelples of law--to necessanly
varying sets of facts.” It has always been a_favourite
dictum of J udwes expoundmg this part of the law, that

“the- length of 1es1dence is a very strong ground for
. mfelrmg (where there is a.bsence of express ifitention)
~an intention to make a re31dence so long mhablteda
fixed habitation or permanent home. It ought to. be ;
~-evident, however, that such a generahzatlon as; that is .
infirmin character and open to many exceptlons Nor
_ ’1ook1ng at.the actual contents of the legal notion can 1t
* Pe said that duration. of time has anything to do’ Wlth
the, complete - acquisition of a domlclle of ch01ce In-
- ninety cases out of hupdred where it is a true case of -
“acquisition of domicile by choice, the choice is made "
~synchronously. W1th the takmg up of residence, that is
o say, the domicile of choice is complete and has the .
~ effect of oustmg the domwﬂe of origin from the ver y
first - moment ‘that the new ‘residence is taken - *up. .
There- are cases (and pelhaps I have put the ﬁlst per-»
"centage too ‘thigh), there are cases doubtless in which'a.
. man drifts as it ‘were into the notion of domlclle 01
chmc‘% although it Would be: extlemely hard to say ‘at
"What point the’ 1nte11t1011 which was no‘t’; there at the:
beginning had formed and defined 1tself Sueh a .case.
- was that of Winans v. Attorney-Genei al® deelded in’
~1902. It can. hardly be sald that the. ﬁnal d‘emsmn of

_m_gmog A0 287,
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the House of Lords calrles any very g’reat convmtloﬁ
vwmh it or that the methods of reasoning’ and dlscussmn

adopted. by: such emment Lords as Lord Halsbury and - -
Lord Macnaghton are any more" convincing than:those:

“of* Lord Llndley T have not ‘beén able: to find the

,record of this case in the Court . of Appeal but if the -
full array of judicial talenb tha,t was employed - upon ‘it
Wele available I dare say" that I should find .as many "

emment and learned Judges inferring from-the facts.

one way-as the other. And whatever may be said for.-

the legal superlomty ‘of the-decision arrived at by the.
ma]onty of the House of Lords, i thmk that the weight
“of common sense Would certamly be dlsposed to sup-
port the dlqsentmg ]udgment of: Lord . Llndley For-
-this” was surely a case of acqu1s1t10n of domicile of
choice, if indeed the domicile -was so acquired not by,

011g1na1 intention- &ynchromzmg with- the first taking-

up of residence in England but by the slow compulsion
of time and :circumstances which- must have, . beforé
" Winans - d1ed as.-Lord Lmdley thmks finally caused
_hlm to . glve up ‘all hope of returmng to his natwe
" Baltimore. .- But the-majority" of the: House of Lords
insisted here upon the . need . of proof of deﬁmte inten-
. tion at any given moment, that.isto say, they wanted
,to-be satisfied that notw1thstand1ng the virtual 1mpos—
S1b111ty of . Winans -ever returning to  America or
qulttlng the domicile of choice (although no-doubt it
was in the. first place compulsion rather than choice
Whlch led him to it), that he had this definite intention

“and failing - ‘that, they say, no amount of- 1nferent1a1'

~evidence will samsfy them that he- had formed any such
.intention and so had abandoned his domicile of origin; ,
.As I'say there may be cases of that kind but in a large’
B inajority, where it is a genuine cas¢ of domicile of
" "chgice,” the choice is made probably before the resi-

. dence beging as in the: case of emigrants to America
_»who:-never -intend to return -to- their: native land.

1916,
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Therefore, in the absence of 1ntent10n e1ther Way, the
- long duratlon of resnience in a for elgn -country. termi-
“nated by death may certainly be a ground for 1nferr1ng )
- that synchronously with the commencement of that"
residence there had: been an intention of making the .
V"res1dence permanént. Inferences of that kind” may’
easily be rebuttéd by facts. which would explam the -
_duratmn of residence compatlblv with ‘an 1ntent10n to N
'return to the. domicile- of origin, and the law, it must’
‘ be remembered, leans very strongly.in favour of the-
_retention. of the domicile of origin, It.is thought that
d man does not hghtly give up his domicile.of origin
‘and substitute for it a  démicile of ch01ce «That béing -
'80,’in every case where there are ho declarations of
~ intention either way, Goults no doubt, would be slowA
‘to infer from the mere- fact of reS1dence, ‘however: pro--
ftracted that remdence rnay be, the 1ntent10n requisite-

to complete the substltutlon of domicile of ch01ce fori
that -of omgm While the glound of 1nfe1ence, then, lsf;
thus seen often to be so insecure; the- Enghsh Counrts
have not hesitated flequently to declare that ‘the actual
declarations of 1ntent10n are but of secondary value and
should be postponed to mferences drawn from proved
facts. ThlS is partlculally apphcable to mere declara--
tions in 1nstruments which are sometlmes hardly more
than descnptwe -*Still the question bemg, glven the

«fact of- remdence what was the intention of a man thus
. taking it up, I should certainly have thought that no”

better ev1dence could have been found than his own’

ﬁ _statement of 1ntent10n one- way or thé other if tha.t
~ could be proved In’ some of the ]udgments I have read'

.the Gourts discounted the value of dlrect eV1dence of’
~intention-on the ground of the untrustworthmess of
~ human memory or the inaccuracy with vvhlch Wltnesses
have reported conversatlons ‘which - must have taken
place many years ago. ) But that of course amounts to,

. * ..l‘
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'no more than saying that the Courts may not be satis- N
-fied that the ,declarations of’ mtenmon wére ever made.
-and is no reason at all for d1m1msh1ng the value which -
ought to -be attached to" them, if they are proved’ to
"Have been made -In every case where the question is
whether a man has acquired ‘a domicile. of choice the

: Courts have first to be satisfied that ‘he had a.residence

in the new place or country and that in taking it up.
_lie intended it to. be his permanent homé, and no
‘amount of addltlonal definition refining’ upon this term -
. or upon that could ever carry us beyond thls point.

- We -must always come. back o it. In every case 1t'~v
‘must be a pure question of fact and in- evelv case that. -
question of fact must_be answered upon the evidence
Jaid before the Court. It is idle, indeed, I think,- it is

- absurd, t6 enumerate what are called the indicia of an
_intention to.make a residence a man’s permanent home.

- Nor can’ there be any question, as will appear from the

'jlangua ge so often used in the Enghsh Courts, of the
'idegrees of clearneqs Wlbh "which- such an intention

must be madeé out. The onus being upon: the . -person’
alleging that a 'man: has acquired-a domicile of choice, -

~he must prove ‘to the Court that that man had that

intention, © It cannot be proved more or-less clearly_ "

Tt must be_proved or not proved If it is proved there
“is an end of the matter in favour-of him who alleges

_ that a domicile of choice has been acqu1red *If it is not

proved then there isan end of the matter the other way.
~That being the law as I understand it and the question
thus being narrowed down- to a mere question of fact,

I have to consider what the proper conclusion is to be-

Vdrawn from the evidence lald before me.

It is not admltted that Pascoal Pinto had a Port‘uQ

~guese domlclle of origin ; but it is'admitted that he was
born' in Goa. His name is that of a- Goan. He had
_property in Goa which is described as an old family

1916
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house and on several occasions during his long stay in:

" Bombay: he returned to Goa and lived -.on his own pro-
perty there.. I cannot entertain the: least doubt but
that the domleﬂe of his orjgin was Goan or Pmtuguese
At the early age of fourteen he appears to have drifted
~into Bombay and to have lived there uninterruptedly,.
with the exception-of- brief visits to Goa, till his death’
in June 1915, In 1871, he ‘married his first- wife, the
mother of the defendants.. .She’ died in 1901, or. early

in 1902, and he remarried the‘present plaintiff, in 1903.:

“What lie did during his early years in- Bombay we do
notknow. But during the whole of his mature.life, he'

- appears to -have. been eonductmg a fairly ﬂourlshmg
coaeh-bulldmg busmess and he -provided himself with'

< a house ad]ommg his factory.. The house was probably
~ of little value though it -is stated in the. schedule

- annexed to the probate apphcatlon to be  worth about

- Rs. 2,000, Tts, chdraeter does not appear to have been
: " such as to gwe rise in 1tse1f ‘to ‘any very strong 1nfer—
ence.that in: building it and taking up ‘his res1de11ce
‘there he neeessam]y meant- to- make it his- -permanent
~home.., But. there is the undoubted fact that he passed
’ v1rtually the whole of his long life between the ages of
. fourteen and seventy-one in Bombay.' The.evidence
«laid before - me only " pomts to his havmg,made ﬁve
short visits-to.Goa, during the whole of that perlod of:,
‘something like fifty-seven years " His® busmess was:in’
Bomtay. -And " all - these - circumstances are:at- Ieast
- consistent ‘with the alleged .contenticn of his’ having
- finally” renounced -his domicile of origin. ~But apart-
. from the evidence of declarations, these facts mlght be "
msuﬂielent They certamly are nét much stronger in
themselves than the facts in W’man 8. case“’ for 1nstance
' although m that ‘casé there were’ many other facts,

B Whlch do not appear here, e.g., express mtentlon on the

W [1904] A. . 287
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part-of Mr. Winans to return to America and to retain’
h1s dommﬂe of origin.” In coming: to their final conclp-
sion- upon that case, - however I -doubt ‘whether: the -
‘House . of Lords were. 0 much. 1nﬂuenced by ‘these
declaratlons of intention as by the ‘actual faets before
them - upon . wwhich . they - hesitated - 1o+ ‘hold.. _bhat -

‘Mr.- VVlnanq had - ever had. a dehberate mtentlon .of

abandoning’ .his -domicile: of origin . and substltutmg..

- England for 1t There are also many. other: points of

difference, .as,: for -example, -that: to begin- ‘with

"Mr. Winans appears to have been driven to Engliand by

considerations of health.  Whereas it is clear: that
' Pascoal Pmto came to Bombay of his. own accord.and .

‘remained here ever since; not .under -any -compulsion

‘but because he preferred to live in Bombay.- - Assuming,
-then, that so-far the facts.- mlght ‘give rise to nicely-

“balanced inferences elther ‘way, we have to-add to them
certain other facts, ‘which ight tell against ‘the con-

clusion that - notvvlthstandmg ‘his long residence in’
Bornbay he- had ‘never 1ntent10na11y abandoned ‘hig

“domicile of: origin. Such - plobably are. hls ‘return,
‘whenever - -he left Bombay, to his . natlve -village af

Calangute; the fact that he had an old house there’
Wh10h he. rehnqulshed 1o purchase land -and bulld a.

“new, house. upon .it; and ‘that .very shmtly before his
death he was celtamly spendmg money upon repairing

~ that house. | -His children resided for some part-of their

. lives in Goa ‘and one. of them. appears to. have been
brought up there Wlth the- 1dea of belng ordained a
. priest. - Subseguently he gave ip the p11esthood and
" took. up a lay profession in Karachi, - Still-these are
~ all points” to be considered. in judging- of the proba-

Dble truth or otherwise of the evidence given-as to the

actual declar’atlons of the deceased lnmself‘

Here we have for'the defendants who opermred upon
thls point, the ev1dence of defendant No: 1 himself,

o 1'91.6.;.
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» followed by elght W1tnesses four of Whom are Parsees,-
“two are Hmdus and two Goans. And the g1st “of thls'w

_ evidence is that at any rate durmg the latter years of
~ his life, Pascoal Pinto not once but many times. de-~
) clared to these witnesses. that he had no desire What~~

ever to return to: Goa, that his life had ‘been spent in-

- Bombay, tha.t all his interests were in. Bombay, that"

his business: was there, and that he felt that if he’
abandoned his business and returned to Goa, he would -
very soon ‘die. Now, it is to be observed that the

- inferences drawn from protracted residence are always -
“liable to be explained by sufficient cause: being shown’
‘j(a cauge compatible with retaining- an intention to

return) for remaining so long out of the domicile of
origin.. 'As, for example, ‘where a man is engaged a8
the deceased was. engaged, upon a. falrly proﬁtable
busmess so long as his residence out of the dom1c11e of,
origin was condltloned merely by his desire to carry on

:'_ that busmess and make a competence out of it, no
: _matter What the length of that residence Iﬁlght be, no*
- inference of any value can be drawn from it in favour:

of a deliberately formed intention to abandon -the

“'dom1011e of origin. .This cons1derat10n has been ex-’
- pressly . provided - for by the Indlan Leglslature in-

section 10 of the Indian Succession Act. - So that the ;
case would always be weak where the 1ength of resis

" dence out of the domicile of origin_was fully oecupled
~in the conduct of trade or business. -If the business .
~"had been- COncluded some years beiore Pascoal Pinto’s-
. death and notwmhstandmg that, he had contmued to:
‘reside and live upon his gains in Bombay, then it could

have been inferred with tolerable certainty that at no .

“time had he. ever intended to return to Goa. - But that’
- was not the’ case here. He died before concludmg his:
' busmes& and there is evidence, as I shall. presently

show, that shortly before his death at any rate he: Was
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-contemplating -a-return to Goa. Nevertheless I have,'»
1o cons1der the value of the evidence of actual decla~ -

ratlons '

present the defendant No. 1 hm:lself is.one. Chhotalal
Jekisondas. Tt is very difficult to see why tlns or for
that matter any of the othe1 witnesses who have come

forward to depose in defendant No: I’s favéur, should
care to take the trouble to come to Court and dehberate- -

ly per]ure themselves Only twa of them belong to the
same nationality as the deceased and- these tvvo are

-pelhaps the least 1mp01tant viz.; Abel Braganza Pinto-
and Camillo D’Souza. This Wltness Chhotalal Jekison- -

das was once a solicitor’s managing clerk and later
became a pleader of this  Court. - He appears to’ have
"been on terms of intimacy. Wlth the ‘deceased Pagcoal

,Pmto durmg the latter part of hislife. Pinto consulted ‘

him on legal matters and used to ask - him" to draw up

notices and do other small legal’ jobs for him. He als
‘drew the last'will and testament of Pascoal” Pinto in-

1909 in which Pascoal Pinto is described as Portuguese

inhabitant of Bombay. - I attach little or no importance

to such a description in a will so-drawn, because I do

not suppose that J ek1sondas attention was drawn ‘to
any such question as'that of domicile and he Would pro-
bably have followed the ordmary forms in use in
Bombay in such cases. Nor indeed Would it  necessari- -
ly follow from the words employed that Pascoal Pinto:

‘meant to.do more than state the simple fact, viz, that
he was of Bombdy at the time, 'and to go further and
‘renounce -his  original domicile of origin by such a

declaratmn -But this - witness with  all ‘the rest is R

pos1t1ve that on many occasions ‘during the years of his
- intimacy with Pascoal Pinto the latter frequently said
" to him that he had nothing more to do with Goa and

: that his desire Was to remam permanently in Bombay '
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- To the same “effect is the ev1dence of the next witness-
Panthaki, generally known by his trade name. of
" Katrak. . He has a soda-water factory in the same: part.:

as the coach-factory of Pdscoal Plnto and appears- to

have been on very frlendly terms with him for m‘tny"

'\'years It is ulged against all these Wltnesses that

their story is absurd on the face of it'; that it’is fnost
unhkely that they would have constantly urged. Paseoal

Pinto to give up work and Tetire to Goa and he as con-.
‘stantly . should have repeated to them that' he ‘had
‘nothing Whatevel to do . with -Goa and meant to hve
“and die in Bombay. - After- Katrak -we "have the
eévidence' of Dadlna a h1gh1y respectable and- educated'
~gentleman whose Word seems to be beyond questlon
He, however was only acquamted with Pinto for about

a,year or at the most two years before his death ; but

" his’ ev1dence is very 1mportant as showing that even at
~that late perlod Pinto’s ‘intention of living and dylng
’1n Bombay had 1ema1ned unshaken Dadina says that
as late as 1914, . when Pinto’s health was begmnmg to
" fail he suggested to him 4 return to Goa, but Pinto
.would have none of it ; and Dadina then proposed that"
“he should give up- hlS business and seek to nnprove ‘his

health by taking a house at Versova. This seems to"

_ have appealed to Pmto at the time but the scheme- fell;
: through as he was unwﬂhng to pay the rents demandedr?
by landlords in that locality. Still; if this be true and 1f-;

‘Pinto really eontemplated passing his closmg years at’.
: "_,Versova, that is consistent with the st01y told by the‘-,
* other witnesses for the 1st defendant that he did vnot A
- 1ntend to end his days in ‘Goa. during the last two or

three years of his life. No attempt was made 10

v discredit this witness ; but it was plobably because’ hls:
- evidence does nét carry the proof of any express declara--

tion back to the date which is really important, namely, :
the date of the deceased Pinto’s marriage with plamt\lﬁf
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‘that he flequently suggested to him that he: had miuch,
better give up his work now thab he -was ‘growing. old
‘and retire to his native land but Pinto, always déclined
to ente1ta1n any such idea saying that le would die " if

‘he stopped work and ‘that he intended to end his days-
in Bombay Very little could be said agamst WltDeSSGS\

of this kind except the general criticism that they may
“have. some covert interest in the success’ of the defend-

ant and the story that they have to tell'is so easy and’

‘simple that they heed not fear. detectmn even-if every

~word is perjured. But that kind of cr1t101sm can hardly:

apply to-a.man like Dadina or even Panthakl and
“Seervai and Lelinwalla. Tt is- qulte likely: that both
. Lelinwalla and” the Hlndu ‘witness, Govindji Pillaji,

. have stretched a pomt or ﬁwo at the defendant’s W1sh 80.

~ as to carry their recollection back to a point before the

marriage of Pinto With the phmtlﬂ It seems . to me-

*at least questionable. whether. elther Lelmwalla or

Pllh]l can really recollect that the first of - these con-.

“versations . just happened :béfore the death of the

deceased’s first wife and therefme of course necessanly?

before- his marriage w1th the plamtlﬂ Nor do I

" really attach very much 1mportance to a point which,"

I suppose, - . the "defendant- thought must be - got
‘over by evidence of this kind. After" Lehnwalla we.
have the evidence of Seervai and ‘that is 1mportant in’

" one partlcular ‘because while" he generally confirms the

other w1tne_sses as to the nature of the declarations of
~ intention, frequently made, to him: by the -deceased
. ‘Pinto, he puts in one little characteristic touch of hig

'in 1903, 'We-come now to the. Wltness Lehnwalla, Who ;1916
professes to have held some kind of conversatlons with "~
the - deceased ‘at least. as ffu back a8 the date of hlsj o 0o
‘marriage with thé plaintiff.. Lelmvvalla is an old man . Pmiro..
‘and a rival coach-builder ‘but he’ seems to have been on -

, véry good terms with the deceased Pinto. “And he says

- Banroy”
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1916 ~own. He sald that once, when he Was chaﬁmg the
. SanTos _ deceased Pinto about “his never riding in a carriage.
; b"v;o’_; hlmself Pmto said: - “ Well, one-day at’any-rate I" shall-

_Pummol ‘ride in my carriage and pair to Matunga » MThat means "
“that he intended to be - buried at Matunga, and if he.
really said it and really meant it, it would- imply that;
he had at that time made a deliberate choice and made
Bombay his permanent home. The witness,-Govindji
‘Pillaji, is another old witness like Lehnwalla who pro-"
fesses to. recollect declarations of intention ‘made by

. th& deceased going back much further than those made-
within the hearing of other witnesses. Hé is a man’
deahng in sheet iron with h1s works in the. same oart
as the deceased’s coach building factory, and no 1eason
1s suggested why . he should interest himself -in ‘this
‘case or come forward to - give per]uled evidence - m
favour of‘défendant No. 1. "Then, - -theré is the ‘witness;:
Abel Braganza Pinto, from Goa, whose ewdence 1q
chiefly important because, in a conversation, hé says he
had, apparently recently, with the deceased Pascoal
Pinto on the subject of his will, Abel ‘Brdganza Pluto
says that he reminded Pascoal Pinto that being ‘a
Portuguese sub]ect the disposition of his Wlll ‘would be

“invalid-under the law of that country,. but that Pascoal -
Plnto sald to him that he had become.a British- sub]ect

" and-had nothlng to do with tlie law of Portugal. Now,
if that be a true report of what passed, confirmed by
“the Wordmg of the will, it Would be concluswe ev1dence
not only of what his intention was but” what it all
along had been.: T do. not attach much importance to-
- the evidence of Camillo 'D’Souza, the baker and I thmk
it is unnecessary to dwell upon it.- :

_ NOW, in" addition ‘to- this . oral ewdence I should
mentmn that two of the members of Paseoal Pmtos
~ family, that'is to say, his first wife and. one of his sons,-

_died in Bombay and ‘were both buried in tltre cemetery_ .

S
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'at Dharaw He purchased a grave on. both occasmns‘

and it is suggested by defendant No. 1 that a necessary

‘inference arises from this that he desired hlmself to'be .
buried, when his. time came, in h1s first wite’ s grave.
And the ev1dence of the- Wltnesses I have alreadyr
“ mentloned sometlmes goes the length of saying -that
" they heard him express .that" intention or des1re
'Standmg by itself, the purchase -of these graves would~
not give rise to-a’ very strong inference that. Pascoal

Pinto- had formed the ~intention of renouncmg his
-domicile of origin and acquiring a Bombay’ domicile in
“place of it, because the evidence is that these graves are

for'periods of two years and ‘unless purchased may be
- re-opened and used for the interment -of other corpses.

_-/' So that it was very natural that any man possessed of

‘suﬂiclent means would desire to preserve the remains

. of those dear to him free from the risk of being thus

‘disturbed after so short a period as two years, “and ‘the.
- fact-that Pinto not only bought ‘his first Wwife’s grave,

'i_ but that of his son and that the ‘cost of a grave isnot

- more than Rs. 50, Would certamly go’far to- reduce the

~value and CcOgency. of any mference to be drawn ﬁom
these facts alone " :

R, w

On the other hand ‘we have the ev1dence of the.
' plamtlﬁ? supported by. six Portuguese witnesses, all of

‘'whom declare that at any rate during the last two or

three years of his life and particularly at the time of

hislast illness, the deceased Pascoal Pinto had expressed
. to them his desire to hand over his business to ene of

his sons, settle up all hisaffairs in Bombay and retire
- for the rest of his days to his property in Goa. The
" evidence also relates to his sending the plaintiff lierself
to Goa in «April 1915 for the sole purpose. of repairing

this house and making it fit to be the final residence of

. Pascoal Pinto and herself. I think that so-much of the
- evidence for the plaintiff is probably true. I think she

«11916.
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) .Was sent to Goa in- Aprll and Pascoal Pmto gave heri
: money to spend on repaucmg ‘the house "Her . Vers1on‘

- supported by that of Resurrectlon dos Santos, is: thatf

" 'she was given Rs. 100, in cash, when she left Bombay"
for Goa that Rs. 50 were sent her by registered letter;;.
and that Rs. 100 were sent her by The hand of this
;Resurrectlon dos. ‘Santos’ when he hlmself went to.
.Goa a short. tlme a{terwards She -was .also authorlzed
to collect somé Rs. 19 ‘in “Goa. Sothat in all’ she “is
supposed” to have spent about. Rs. 270 upon the “house. ,
But the rest of the evidence of these . witnesses is of'
.;11tt1e 1mportance I mean so much of it as professes to*
;report declarations of intention made towards the close:
“of his life by the deceased Pinto. TFor, as I shall: show
in a moment, I have very little doubt” that when he
found hlb end- drawing near his thoughts naturally\.
turned to the land of his birth-and he may have felt at’
such.a time, as’in all human probability he would, a"
“sense of home- smkness and desned t0 return and end -
AhlS days in his nat1ve land

But I thmk that the rest of the eV1dence, Whlch I
. have summamzed relatmg to the actual declaratlonq s0°
repeatedly made by Pascoal Pinto during many years
of his life, taken in conjunction with the und1sputed*"_'
-facts, would fully Warrant me in comlng *to the conclu-:
sion .that between the years, I-will not say ‘of : 1858,
because he must have been a boy then,, but let me say
- 1865, when he had attained majo'rity, and 1913, when-
h1s health began finally to glve way, he had taken upa
habltatlon in Bombay meaning it all- that time to be.
. h1s fixed habitation or to quse Lord I—Ialsbury s phrase
« ‘'his permanent home. ” ‘That finding amounts to ‘this,’
that at any time between 1865 .and 191o Pascoal Pmto
bad acquired a ‘domicile of choice in Bombay in sub—,
stitution- for the dom1011e of h1s 0r1g1n m Groa ‘
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- " I.do not doubt that had he lived a.few years- longer -
e would have dlvested himself of that. domicile of -

ifcbome and. 1eturned to his native land, passmg the last

’ years of h1s 11fe in his own house there and'so revertmg:
_to h1s dom1c11e of orlgln Tlme was nat’ gwen Thimfor
“this.  But it is quite hkely tha,t he 1ntended after
711avmg hagl the house repaired, to returmto 1t when the{;

monsoon was over but his last illness over took him . An

‘May\and he died in June. At that time I am ready to
believe that he had the 1ntent10n of divesting himself

of his domlcﬂe of ch01ce and thereby 1ev1v1ng by~
fopemtmn of law his domicile of origin had that. 1nten-_
“tion. only been accompa?ued by ‘the 1equ1e1te fact, that’
is, the abandonment of hlS domicile of choice. It s,

admltted that he never did abandon what™ T have now

found to- be his domicile of ch01ce in’ Bombay “What--
ever, then, his intention may have béen, as - deposed- to.

by the witnesses fqr the plaintiff, the law’ of the matter
is. clear. The  domi cile- of choice, - namely, Bombay,
- super sedes the domicile of origin, and the making of his
will and all other matters, govelned by the: Indian law
of silccession, are to be determmed as though . Pascoal
Pinto had all along, from the year 1865 to the time of
‘his death been a Br1t1sh sub]ect donucﬂed 1n Bombay

' That I thlnk Wlll_ dlspose of the Whole case smce I

do not understand that_any part of the plaintiff’s cla1m»

“or that put forward by defendant No. 3 is’ malntalnable

. except upon the SllppOSlthll that at the date of Pascoal
Pinto’s marriage with the mother of defendant No. 3
“in 1871 or .with the plaintiff in 1905 his domicile' of
origin - persisting, he was a Portuguese sub]ect and
} vgovelned by tﬂe la.w of Portugal R

- -

- I have come to my conclusmn upon the acqu1s1t10n of.

‘a dom1011e of choice not upon direct evidence going so
~ far back as the date oﬁ Pascoal Pmto S marriage with

10180
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1916. - the mother of defendant No 3 01 dependlng much upon;,
= the evidence actually 1e1at1ng to a period bef01e ‘the’
nsﬁ‘;@sﬁ - marriage of Pascoal Pinto. Wlth the plaintiff. Tt Wouldv_'
5;'1?3;}0. hardly be possible in cases of this kind to bring forward

evidence of actual declarations made so far back as

,1871, nor would any. Court be ‘inclined to believe oral’
ev1de’nce of that kind if it was tendered, " By finding

all the facts to be consistent with the later declarations .-
" it-seems to me not only -to be logically justifiable ‘but
* almost necessary. to-conclude that the intention had

existed throughout the whole period of thelong-drawn-:
" out residenee here" ' '

I must therefme, find upon this issue in favour of’
defendant No. 1 and against the plaintiff and’ ‘defend-
ant No: 8.

The su1t Wﬂl now be dlsmlssed W1th all costs

< NOTE —The other casee cited and- Qons1de1 ed Were -—‘
e .Bempde Vi Jolmstone(” “Marsh V. I—Zthmsonm
- Attorne J-Genemvient"” Munro v.Munro®; 000krell~
A Cockrell®; Hodgson V. De Beauchesne®; In re Steer®;:
Lord v.- Colvin' ; In the Goods of Raffenel®; 3 oore-'
house'v. Lord"; Drevon v Drevon™; Jopp v. Wood(lz)
Udny . Udﬂy“?’) Bmmel V. Brunel®®, Douglas V.-
Douglas(l5' Hamilton v. Dallas“‘” King . v. Fo:vwell“”
- Miller v. The Admmzstratw—General of Bengaz(ts)
Doucet V. Geoghegan”‘” In re Patwnce‘z‘” O’halmers V.

W (1796)3Ves Jun, 198. () (1864) 34 L. J. Ch, 129,

) (1800) 2 Bos. & P. 226. (2 (1865) 34 Lo J. Ch. 212, _
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) (1856) 25 L. J. Ch. 730. (8 (1871) L.'R. 12 Eq. 617..

(®) (1858) 12 Moo. P. C. C. 285, (16 (1875) 1 Ch. D. 257. ~ =
) (1858) 3H, & N. 594. - | (7) (1876) 3 Ch. D. 518.

) (1859) 28 L. J: Ch. 361. . 48)(1876) 1 Cal. 412. ¥
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Before Mr Justwe Macleod
;VV.LAXMIBAI AND o'rmms (PLA!NTIFFS) . HUSSAINBHAI AND OTHEBS >, ]gls

.

(DEFENDANTS)O B P Auyust22
~Commzsazoner—Accounts—Power of the C’ommzssmner to deczde questions of
law in: the taking of - accounts—IIigh.. (Jaurt Rules (Original Side),
Rules 397, .399—Rules’ of the Supremg’ Court - in. Bngland, Order LV,

' Rule 69——Redemptzon suzt—Motzon for dzrectzons 10 the Con.missioner.”

"The Commissioner to whom a, smt is referred by ¢ a J u‘dve on the Ongmal
". Side of the H}gh Cou_rt.w entitled to §¢01de questions of law - \'vlnch may
- arise while taking the accounts. It is not open to any of the parties to the
- referénce to ask the Jildge to give . his . opinion on. questions of law which
“have, arisen in the taking of accounts.- The parties. Objecting to the decision

of the’ Commxsswner *should proceed in the ordmary course by ﬁhno' exceptmns

tohisreport. | - T : L S ) -
. Pér MAcLEOD J. :—1 must not be taken as holdmg that the Court ance &
-reference has been made to -the Commlssxoner, loses all control over the.
. proceedmgs untxl the Commissioner hias made his’ report, There mn.y be cases

_in whmh the Court may’. find 1t.necessary to withdraw the proceedmgs from
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