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' 1916 R K. MOTISHAW & Co. (APPELLANTS AND DEFE\IDANTS) v. THE MEREAN-’
March 23 TILE BANK OI‘ INDIA (RESPO\'DENT& AND PLA1NT1FFS)“
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Btll qf e:cchangefDrawer of the bill, aw’ alzen—-_lel drawn aga_in_st goods con-+

signed  from .an enemy port by an énemy steamér-—Shipping * do'édnzents i

* 'gigned by an alzen—Acceptange of . the . bill by a British sublec@- .

- Acceptance - unqualzﬁed and " unconditional—W. ar breang out aﬂer,

~acceptance—The. enem y -steamer arriving_at Bomba Y - before the outbreak;
qf war. but- subsequently har bourmg in a neutral port to et‘ade capture 'Lutfz-

i out dcschargmg cargo—The Royal Proclamatzon dated 5th August warning
persons not {0 obtain goods from the German Empzre—-Btll dzslmnoured by-

| non-payment on due date—Shipping dacuments tendéred by the holder of the
. bzll——Proclamatwn dated 12th December 1914 authorising. British subjects to.

" . obtain goods from an enemy Yy steamer in neutral port—The Negottable Instru« .
“ments Aet (XXVIof 1881), sectwns 32 and 43-—Property inthe goods. vests m
" the acceptor, though the bill of Zadmg remains with the-holder. of the bdl of
exchange 1o secure the. przce——-Conszderatzon does not fazl 7f the acceptor is. put

“in’ a position to take delwerJ of the goods . BT B B LT e

" The plaintiffs were a British Bank carrymg on busmess in, London Bombay, :
and elsewhere The defendants ‘were' a firm of .merchants, British sub]ects
carrying on lmsmess in Bombay. On the 24th' June 1914, one G. A,/
_a German residing in Hambur, gh drew a bill of exchange upon the defendants
“in favour of-the plamhﬂ"s for £ 65-0-6 payable at thu'ty days s1ght to the
- order of the- plamtltfs—-value recel‘ved——whlch the drawees’ were to p]ace to the
account of thedrawer as adv1sed The bill purported to- be drawn upon the :
- defendants against 50 bales of goods per 8. 8. Lichtenfels; 2 Gefinan. steamer
The bill was presented to the defendants for acceptance with’ the shlppmg
documents relating to ‘the’ bales of .goods menthned in_the. bxll -and ~was "
aecepted by them on 20th J uly 1914 payable at the office of the. plaxntlifs in
Bombay The 8. 8. chhtenfels reached Bombay just before the-outbreak of <
‘war between Great Britain and Germmy (i.e, 4th August 1914), and'i m Jorder"
to evade capture left- Bombay and took shelter in the neutral port. of Marma.—
goa "The bill was. presented for payment on the due daté . with the- shlppmg '
docurnents for the 50 bales attached but was"dishonoured by non—payment On
the 12th December 1914, a Proclama‘uon was- fssued by -which _all British :
sub]ects res1d1ng or carrying,on business in Bntlsh Indla were’ authorxsed to :

: "‘0 C J.. Appeal No 63 of 1915 :

-
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‘make ,payments for. the Durpoge. of, obtammg their cargoes in- " néutral® ports to . '191>6.‘J‘.
the agents of: slnpowners 1e91dent in>* an,. enetfiy * country.: "The plamtxifs filed * - —,
\thls sult ‘on.the 30th September 1915 to recover the amount due on, the bill, MOT‘sHAW:&
“contemhng ‘that. the defendants aoceptance was unquahﬁed and absolute and , . Lo
f‘that a8 ‘thé shlppmg documents for the goods mentmned in the bill of exchange (Tag: =
" were, tendered at the time of presentatlon for . payment they were ‘entitled to MEBCANT‘W
payment accordmg to the ternis of- the bill and thg acceptance The defend:" %‘:}gf A(.n: %
Cants contended that the acceptance was quallﬁed sthect to the condition that

'vthe deﬁendants should be put in a position to. get the dehverv of. the goo ds

-referned to.in tlie bill of lading, and that dwing to the outbleak of war and the

ng 8 Proclamatlon published in Bombay. on -the. 7th Auvust 1914 warning. v

_persons: not fo obtain goods flom _any person res1dent in the Greeman Emplre the:"
shlppmg documents ceased to be any cons1derat10n for thé acceptanee

: Held ¢)) that in elther view of the ac.ceptance the plaintiffs were entltled to
succeed, maémuch as if the acceptance was unqualified the defendants were
bound ‘to. pay on. due date, and if the acceptance was qualxﬁed they were bound
to pay “at or after maturity” when the money was demanded after the
Proclamatlon of December 1914 V\hereunder conmgnees were permltted to take
dellvery of goods from enemy shlps in neutral ports o -

(@ The constderatlon for the aceeptance did not’ fall as the last mentloned‘
Proclamatmn permltted performance before it vras too late of the coudmou
, a.lleged . s : : '

SUIT to recover money ‘on a b111 of exchange o

“The plamtlffs were a British Bank 1ncorporated under
the English- Compames Acts and carrying on business "
1n London, Bombay, and elsewhere. - The defendants
were a firm of, merchants Br1t1sh sub]ects oarrymg on ..
busmess m Bombay o

On the 24th ‘June 1914, oneé George H Albertl a
Gelman merchant, res1dent in Hamburgh, drew a bill of -
exchan e upon: the defendants in faveur of the plaintiffs
for £65-0-6 payable at thirty days s1ght to the order
of ‘the plamtlﬁs——value received—which the drawees:
Were to place to the account of the drawer as advised. -

The bill ‘was purchased by the plaintiffs in' London
for its full value andsent. out to the plaintiffs in Bombay‘
Tt was accepted by the defendants on the 20th-July 1914 -
and was payable at the oﬁice of the/plamtlﬁs ih Bombay.



7.Co. - - ‘Hansa L1ne ‘which was a German ‘ship. The" shlp‘
~arrived in Bombay “shortly before -war ‘was declared-
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The b111 purpo1ted to- be drawn agalnst 50" bales: of
goods bearing . a certain mark per S. S.. chhtenfels,{

between England and- Germany on 4th" August 1914,

charging her cargo with.a view to evade capture. The

- ship remalned lylng at Marmagoa at the date of: the

sult

“The b111 When presented at-due date was dlshonoul ed
by non-payment by the defendants, in view of the Royal’
-Proclamation pubhshed in Simla on the 10th" August‘
1914 and in Bombay on the 13th August 1914 warning-
all persons not to obtain from the German Empn'e any-

- goods, wares, or merchandlse or. obtain. the same’ from;

any person’ resident, carrying . on business or. bemgj
“therein, nor to. trade in any goods, wares or merchandise-

- coming’ from the said Empire or from any person Yesi-

dent, carr y1ng on business or. belng thereln

Bya Ploclamatmn dated the 12th December 1914 all*f

. British subjects residing or carrying .on business in
But1sh India were authorised to'make payments f01 the',

purpose of obtammg their cargoes in ‘neutral ports tov

the agents of shipowners resident i in an enemy country -

- The plamtlﬁs averred their readmess and Wllhngness y
to “hand over the shlppmg documents against paymenb,f
of the amount due under the bill.

The sult was' ﬁled on the. 30th Septembel 1915 to'T'
~yecover the sum of Rs. 1,048-5-4-being -the equlvalent -
‘of: £65- 0-6. 1nclud1ng ‘interest .thereon at the rate’ of
6 per cent. per annum from 22nd August ‘1914 il the‘
- 30th Sepember 1915 and further interest at 6 per: . cent.:
tlll payment.The plaintiffy ‘submitted that as the. shlp-
pmg documents for the goods mentloned in the bill of
exchange were tendeled at the time’ of plesentatmn for
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“payment they were entitled’ tQ payment accordmg to -

‘the terms of the b111 and the a.cceptance In addltlon
“they rélied on the fact that at. the date of the suit the °

;@ntlsh Government had made alrangements by Whlch,(

-consignees of cargo per ‘S. S chhtenfels could obtam_
- dellvely thereof.

“The defendants contended mter alca that the drawer'
of the billbecame an alien enemy at the outbreak of ; war "~
"and that their acceptance was a qualified acceptance
‘subject to the condition that the documents should be,

‘tendered to the defendants. by the plamtlifa and that the-
defendants should be put in a position- to -get the deli-
very of goods' referred to.in the bill of lading on C I F.
C. L terms. The defendants further submitted that in-
view of the Royal Proclamatlon issued on the 5th day -
-of 'August 1914 and the ordinances and orders issued by

A the British and Indian Governments the defendants..
were' precluded from accepting the sh1pp1ng documents
tendered against which payment of the - b111 was asked .
.for and that consequently it became 1mposs1ble for the .

plalntlffs to perform their pa1t of the -contract sub]ect

to which the defendants accepted. the bill of exchange ’

The suit came on for heamng before Beaman J. Who{_-
dehvered the follovvlng ]udgment in - the plalntlffs

faVO'lll — . . . Lo P ‘.. o -
: BEAMAN J —All the matemal facts are admltted It
' appears that. the defendants bought from one Alberti, a

Hamburgh merchant, certain goods which were sh1pped-
in the Hansa Line’s 8. 8.’ chhtenfels for - Bombay. .
- Alberti drew a bill on the defendants against the goods .
-and shipping documents, and the' plaintiffs’ dlscounted )
" the bill in the ordinary course- and obtained -the. ship-’
. ping-documents from Alberti. . The tlansactlon between <
~A1bert1 and the defendants was C..L F. ¢. I ‘in. the ordi- -
- nary f01m, and.the plaintiff bank sent - “the” bill out to -
- its Bombay branch for. acceptance by - the defendants, v
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On the 20th of July 1914 the b111 with ‘the shipping
documents aceompanym Was plesen ted to the-defend-~
ants.and duly accepted by: them The steamer chhten~~

B fels reached Bombay just beforsé the outbreak of war.,
" She put to sea hurriedly and took shelter in the neutml

port of Marmagoa, -where - she has since béen 1lying.:
The bill matured on the 22nd of August 1914, that is to
say, eighteen days after the declaration of war. ’I‘he

“plaintiffs now.sue 1to . recover the amount of the bill
__'_accepted by the defeudants and the defendants’:conten--
 tion is that this’ bemg a quahﬁed acceptance and “the.

accepted condition not having been.complied W;tlg
‘they.are.not liable. In other words, the defendants

* contend that owing to the outbreak of war and the
King’s PLOclamatlon of the 5th of August 1914 pﬁbhsh-

ed in Bombay on the 7th of August 1914, the sh1pp1ng
documents had: become mere wastepaper and were 1o’

longer-any consideration for  the acceptance.. Further, ‘
. their accepting them would have amounted td a contra-
_vention of the' Royal Proclamation and exposed the

‘defendants to pains and penalties. The shipping. docu-

ments consisted of the bills of lading which were in the
) .mrcumstances naturally German Dbills of ladmg, _an-
: Enghsh pohcy of insurance and the : invoice. ) EEREE

* These, I thlnk are all the matemal facts thh need

" be stated, and upon them I am asked to answer -such’

‘questions of law as have been suggested by the learned

~counsel on both sides. ' I have listened very attenblvely
~ to the arguménts addressed to me on behalf -of the
' defendants, because, from ‘the moment all the admitted
 facts were stated, it celtemly seemed to me as though.
'the material questlon of law hardly admitted “of ,doubst.
- or argument at all.

" Fir e_t Tmust pointout that the foundation of the defence,,

‘.f.n,a,mely', that the acceptance was a qualified acceptance, is
‘1ot borne out by the bill itself except to this uxtent that
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‘the payment is restricted to a partl cular place . There - 1918,
is nothing whatever in the acceptance by the defend— —“_"
ants to support the contention that- rhey had “seb up a MOTI(;Z“W &
condition that the shipping documents were to be deli- = -

: VTHEf_',
vered to them as a condifion precedent for paying the Mrroaniig

Dbill. - This can only be argued inféremtially from'she = 5AYO™ 5
fact that the bill itself is drawn as it would naturally be - o
“drawn, agamst the goods. - Were that not so, the drawee
‘would not be in a position to know swhy. he was called
upon to pay the bill. But, on the face. of the bill itself,
‘there-is 0 quahﬁed acceptance at all except in the one;‘i
parmculal I hdve stated. My attention has been drawn
to the cases of Arnhold Karbery & Co. V. Blythe, Green, -
Jourdain & Co.W and ])mean Fozx & Co.. V. Schrempﬂ
& Bonke®, recently demded in the English Courts ; and.
the defendants have argued upon these cases that the

. principles. to which they give expressmn should be
extended S0 as to cover a case. of the kind with which I
am deahng ‘But it appears to me that the facts are
~yery easily d1st1ngu1shab1e and that the law laid down
in those cases would not necessarily apply to such facts
as those with which I have here to" deal. . For a very
little Teflection’ upon what really happens in transactwns
" of this kind and. an- analyS1s of the legal rlghts and
relatlons thereon arising between par ties situated as the
plamtlffs and the defendants are here ‘situated ‘would,
I think, show that very different principles of law need
here to be applied.~ A discounting bank is only’ analo-'
glcally (and that too by a very loose analogy) in the
same position which ‘a seller occupies to his buyer.
What really occurs in tr. ansactlons of this kind in nor-

: mal ‘conditions is that the bank to facilitate commercial

, deahngs advances the price of .the goods bought to the

" seller on johepledge of the shipping documents in anti—
mpatlon of the;ald price béing repald to them by the '

T [1915]21{. B. 379. (2) [1915]3 K. B. 355. °
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buyer ‘The bank has no desne to traﬁic in commodmes
of this kind and takes the. thppmg documents merely

B ‘as a pledge to be handed over as soon as the buyeér of.
R the goods covered thereby has pald the price which the

bank, in the first instance, has” advanced to the eellel
That being the course of transactlons it is clear that
lmmedntely a bill is thus” drawn upon the purchaser
by the vendor in favour of the discounting banﬁ the~
mtenmon of all the. pariies is that the moment ithe” bill

is. accepted the contlactual relations Wlth reference to

the goods at any rate should be directly re-estabhshed
“4s befween the buyer and the seller and the bank should

" disappear from the dealing. The bill is in form* an
~order to the. buye1 to pay to the bank against the. goods

' supphed by his seller in fulfilment of a contract entered

into between them, and the part the bank plays‘is, as I
‘have said, really no more than thiat of the condﬁlt p1pe
-for the - price, relmbursmg itself, of course, for Lhe
accommodatlon ithus afforded by discount. In evelyz
such case it appears to me that the law has long been’
clearly established and is in no way affected by the”
abnormal _cond1_t1ons,b1ouﬂht into play by the outbréak

“of the European war. The bank as endorsee for-value;

- presents the bill to the defendants in. Bombay accom- .
panied by the sh1ppmﬂr documents and’ tHe defendants E
thereon accept the bill.. In the casé before me they :
“have introduced no exception of the kmd upon which -
“their ‘entire defence is - based. They are, -therefore A‘
cleally liable to pay, even apart from’ the delivery to

them of the shlppmfr documents. But even had such.
“an exceptmn been made, it still appears to me ﬂlat the_,
law long ago settled in such cases as those of Robinson
'v. Reynolds® and Leather.v. Simpson®* would govem;
the parties in. the’ present case. The; ’bank~hemg an-
- endorsee. for value in all cases of the’ %{ind has really'

O (1841) 2 Q. B196.. @ (13713 L. R. 11Eq 398
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nothmg to do Wlth the va11d1ty or commerclal value
of the documents. depos1ted with it as a- pledge It is
not called upon to guarantee the va11d1ty of such’ docu— :
ments. “All that it is‘required to do i is not to be prlvy B
,1tse1f to any fraud upon the acceptor No alle@atmn of - Mmcunm
-that kind is made in the present. case. The acceptors
‘in this case were perfectly well aware of the - contents

of the' shipping documents and  the ‘nature - of the11

‘business transactions with Albert1 at Hamburgh. They

accepted uncondltlonally the obhgatmn to repay the

‘monies advanced. really on their account by the. bank
‘to Alberti before the .war broke out. - :The defendants
‘accepted that obligation again before the war broke out .
_.and with full knowledge of the contents of the shipping -
- documents with which they would later be supplied. .

- There was, therefore no deception or m1s1epresentat1on

{

" on the part of the bank ; and the mere fact that, under
“the Ploclamatlon of the 7th of August 1914, those Shlp-
~ ping documents proved to -be- of little- value to the
: ’defendants is,-as far as I can see, no. answer at .all in
law to the plaintiffs’ claim. In these _circumstances, .

I must hold that the defendants are liable to the plalnt-

) iffs for the full amount of.the present claim,

I would only add that if I am wrong in this. statc—

ment of the law, I- do not think that the alternatlve

case’ suggested rather than insisted upon, by the plamt-
iffs Would avail them atall. ' . S

:Theré must be a- decree for the p1a1ntlifs "fo’,rv

- Rs.1,048-5-4 with interest at six per cent. per annum-
- from the 1st of ‘October 1915° to -this -day. Costs- and -
““interest on ]udgment at six per cent per annum. -

- The defendants appealed. Co
Jmnah for xappellants —The: b111 of exchange was

drawn agalnst the shipping documents. The plaintiffs

bought the bill- Awith -knowledge of its' contents. The

'defendanﬁs accepted the bill agalnst the documents. -

- ILR 10—2 -
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The acceptance was, therefore, qualified and conditional.

éﬁmlsﬁ;\w & On. - thie. outbreak of. war the defendants could not

accept goods from the alien enemy-they could not theire-f.
- fore validly aécept the . tender of the documénts—a

. MERCANTHE JSortiori the plamtlffs could not legally tender the docu-

~BANK OF .
< Tnpia,

.. ‘ments : see the Royal Proclamation, dated hth August

1914 and subsequently published in Bombay, “warning
persons not fo  obtain from the German Empiie any
- goods”. Moreover, the shlppel having taken the bill of
~lading to his own order or his assigns had vntually
1eta1ned the property in the goods thongh they - were

shipped under a contract with the buyer; and accept-

~ance of the goods on payment of the money would be.

a violation of the ‘prohibition agalnst entering into a
" new commercial contract with or for the benefit of any
--person resident, carrying on business, or being in the
' German Empire. Acceptance of the documents would
__be entering into an obligation: to deal with the ‘goods on’

© a German 'ship: see Mirabita v. Imperml Ottomcm

- Bank® and stszm Isaac Bekhor ~v. Haji Sultanalv’

- Shastary & Co.®.

- Strangman with Campbell, for respondents :-—Accep-
tance of thd bill of exchange is unqualified save as
“to place. The Proclamation - relied on by the defend-

_ants does not make it jllegal to pay nor does it prohl- .
‘bit the plaintiffs from- ma.klng tender of the documents.

The Bank does not guarantee the genuineness or yah— ‘
dity.of the documents: Robinson v. Reynolds® and

. Leatherv. Simpson®. The Proclamation of 5th August

1914 should be read-in the light of the subsequent ‘ex~
planatory announcement of the Treasury, on 22nd
August 1914, and Press Note of the Bombay. Govern-
ment-on 28th August 1914. In any event at the dateof

® (1873) 3 Ex. D. 164. @ (1841) 2. Q B 196

. ®'(1915) 40 Bom. 11, @ (1871)L R 11 Bq 398
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the smt ‘the’ defendants could have taker dehvely of ﬂ)n’;'__f '
the goods as the Butlsh Govelnment had made arrange- h
‘ménts by Whlch‘the cons1gnees of cargo by the 8.8. Lit- OTI(S;I;;A i L

chenfe[s could obtaln delivery thereof :. see- Govern- 'TvE\* oy
ment Notlﬁcatlon No.- 1428 W, dated- 12th December MERGANTILE
1914, : - BANK oF -
. Iwpiac
Jmnah 1ep11ed , T
. 0 A v

SCOT'I‘ C. J :—The plalntlﬁs are .a British Bank
- carrymg on bisiness in Bombay.. The defendants}are
~a firm of merchants, British subjects, carrying on
business also in Bombay. On the 24th: June ' 1914,
* George Alberti, a German, resident in Hamburgh, drew
“a~bill of exchange upon the defendants in favour- of
" the plaintiffs for £65-0-6 payable at thirty. days’ s1ght
to the order of the plaintiffs—value recelved—whlch
‘the drawees were to place to the account of the drawer
as advised. -The bill purported to be drawn upon the
defendants against 50 bales of goods bearing a certain
- mark per 8. 'S. Lichtenfels, a German steamer. The"
plaintiffs allege, and it is not disputed, that the bill
- was purchased by them in London for its full value
and sent out to the plaintiffs in- Bombay. "It was
-presented to the defendants for acceptance with- the
shipping. documents. relating. to.the bales of goods
.nentioned in the bill. It was- accepted on the. 20th
July 1914 payable at the offide of the plaintiffs in
Bombay. The bill, therefore, would fall due for pay-
ment on the 22nd Awugust. - The S. S. Liclzteﬂfels
reached Bombay just before the outbreak of war and in
order to evade capture left Bombay and took shelter in
the neutral port of Marmagoa where she has since been
lymg The bill was presented for payment on the due
date with the shipping. documents for the 50 bales
attached but was dishonoured by non-payment. "Thig
suit was filed on the 30th September 1915; and it has
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B TR been alleged in the plamt that the- Br1t1sh Governmentf
“Morisa m,_ &. ‘had made arrangements by which consignees. -of cargoi

Co.... "per 8. 8. Lichtenfels can obtain 'delivery, and: the
T’;E ", g»[plamtlffs averred their readiness and willingness to.
,MEBGANTILE " Yandover the documerits against payment of the

B : L qe11 -
ﬁi‘;ﬁ AOF__ - amount due under thé bill,

“The defence is contaired in paragraph 4 ‘of the
Writ'ten*statemeﬁt, It 1s to. the. following effect—that
“the documents consist of an invoice signed by an -alien’
- enemy, a bill of lading signed by the Captain of a
- German- steamer with'a blank endorsement thereon by
- an alien enemy, and an open policy of insurance of the’
" North China_ Insuranee Company countermgned by a’
German firm ; and the defendants submit that: the;
fwceptance was a quahﬁed lacceptance subject. to the-
- condition’ that the documents should be tenderedr to-
- the defendants by the plaintifls and that the defendants
~ should be put in a position to get the delwery of the'
goods referred to in the bill of lading on. C.'L F. C.L.-
. terms. They admit the presentation of the bill for-
: payment on due date but submit that war. having
" broken out in the meantime and in view of the Royal
‘Proclamation issued on the 5th August 1914 and the
Ordinances and Orders issued by the - British and._
- Indian Governments, the defendants were precluded,
from accepting the shipping documents tendered,”
against which the payment of the bill was asked f(nr,t
and that conqequently it became. impossible for the.
i plamtlffs to perform their part of the contract subject
‘to which the defendants accepted the bill-of exchange -

. The Pxoclamatlon rehed upon  was pubhshed in
~Slm1a on ‘the. lOth of August 1914 and in-Bombay.on-
-athe 13th of August. It warns all persons not to obtain"
{from the*German Dmpne any goods, wares or mel chan-,
" dise,-or obtain-the same from any ‘person. resident;
: carljylng on businesss, or being therein ; nor-to ,tl‘_ftde]



"VOL. XL1L]’ = BOMBAY SERIES: R

“in‘any goods, wares or merchandlse commg flom the -

said Emplre or from any-: pelson resident,- carrymg on:
" business, or being therein ;: nor to enter into any new -
commermal financial, or other contract with or -for the

- benefit of any person 1e51dent carrying on busmess,'

carrying on business in British, India were. authorlsed
to'make payments for the purpose of ‘obtaining theu‘
_cargoes in neutral ports to the agents of shipowners -

_ resident in_an enemy country.. At the time of-guit,”
-therefore,. the plaintiffs weie in a position ‘to tender:
~-documents to the defendants under’ which the latter-
Would be able to get dehvery of the goods 1efe1red_,

t0 therein. -

The plalntlffs contend that the defendants acceptance ‘

- was unconditional and that, gs the. shipping - documents

for the goods mentioned in the bill of exchange were -

: tendeled at the time of presentation for. payment, they:
4 are en‘utled to payment accordlng to the terms of the
-bill and the acceptance e

*- They rely upon the cases of Robmson v. Re Jnolds“) _

Thzedemann v. Goldschmidt®and Leather v. -Simpson®,
all cases.of bills drawn against bills. of lading found
to be forged and p1esented by indorsees -for-value. It
is doubtiul whether these cases can be used in favour
“of a party to a negotiable instrument. The plaintiffs,
‘here are the payees for Whose protectlon the blll of
exchange was ‘drawn. : .

. The law apphcable to the case is contamed in
sectlons 32 and 43 of the Negotiable Ingtruments Act.
Sectlon 32 provides :—* In the absence of a contract to
the contrary, the maker of a p1omlssory note and ‘the
acceptor before matumty ofa b111 of exchange are bound '

W (1841) 2, B 196 o L w (1859)1D &0 4
® (1871) L B. 11 Eq 308,
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“to pay the amount thereof at maturity accordmg to the.

} apparent tenor of the note or acceptance. respectwely,'

and the acceptor of a blll ‘of exchange at or after
matumty is bound to pay the amoéunt theréof to the
holder on demand” ; ; "and secmon 43 provides :—“ A"
negotlable instrument made, d1awn accepted, indorsed

-_or transferred Wlbhout con51derat10n or for a considera~

tion which fails, “creates no obhgatlon of payment
‘between the parbles to the transaction.” - .

The drawee’s acceptance here may be regarded. from
two pomts of view. The plamtlﬁs say it js an un-;
qualified and absolute acceptance as the aceeptor has:

~added no qualifying words.. The acceptor says itis

quahﬂed being drawn on him against goods and he
need not pay till he is put in a posmon to - recelve
thegoods ) L I ‘ . :

- From elther point. of view the plamtlffs are entltled
to succeed. If the acceptance was unqualified -~ the
defendants were bound to pay on dusé date, as Beaman
J.said “ they accepted unconditionally the. obligation .
to repay the moneys advanced really on their account-
by the Bank to Alberti before the war broke out, P—if
“the acceptance was qualified they were bound to pay

“at or after maturity ” when the money was demanded
after the Proclamation: of December whereuntler con-
signees were permitted to take delivery of goods from
enemy- shlps in' neutral ports. Time is not of the:
. essence and the claim of the plaintiffs may be enforced:
_ 80 long as it is not barred by limitation: see szth
" V.Vertue®. . C e

It was: contended on the authorlty of Mirabitu v..
Imperml Ottoran Bank® that the property had not
passed to the defendants who would not. be. ent1ﬁled
“to claim the goods from the 8. S. Lwhtenfels as owners.”
But it is stated by Cotton L., J in.the case cited that

W (1860) 80L.J.0.P, 56 o (1878)3Ex D 164,
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-« 1f the b111 of 1ad1ng has been’ dealt with' only. to

“secure the contract price, there isneither principle nor

authority for holding that in such a case. the goods
shipped for the purpose of completlng ‘the contract do
‘not,on payment or tender by the purchaser of the

contract price-vest in h1m That is precisely the case
“here. .The vendor dealt with the pla1nt1f‘fs and -drew’ -

the bill of exchange in their favour only to secure the’

contract price which was to be treated in the defendants’ -

accounts as pald to the vendor : therefore on payment
‘to the p1a1nt1ffs the defendants can claim the goods.

" The fact that by the declaration of -war the Gelman .

shlp-owner 8 contract became void is not conclusive of
_the case as 1t was in Esposito v. Bowden®, followed in
“the recent case of Arnhold, Karberg & Co. V. Blyz‘he &
Co.®, - The contract .here was between the British
~acceptor and the British payee subject possibly to a
" condition which ‘might be fulfilled after due date. All
.that was necessary for the fulfilment of the condition
_alleged was a license to take delivery from the enemy
ship.- That license was conferred by the Proclamation
of-the 12th December 1914. The Proclamation is not
retrospectively operative for the purpose of validating
a contract rendered invalid by the war, but operates to
permit performance before it is too late of the condition
alleged. The conslderatlon for the. acceptance theref01e
"did not fail. ,

~ As soon as the last-mentloned Proclamatlon Was
notlﬁed the plalntlffs were, to use the terms of the 4th

’;o .

issue, in a position to ‘make a valid tender of the’

documents relating to the goods There must be a
decree for the plaintiffs. The plaintiffs’ suit was only
filed, however, on the 30th September 1915. We think
that a fair order regarding interest .on the. amount of
the b111 of exchange sued on will be that it should only

) (1857) 27L J. Q B.17. . . @ (1915) 60 Solicitors’ Journal 156,
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run from that date though it'must not be 1nferred from

"this that the plaintiffs would not, in our-opinion, be
'entltled 0 succeed ‘but for the Proelamatron of Decem-

ber. Subject to this variation, ‘weaffirm the decree and
dlSII‘.llSS the appeal with Lcosts.

" Solicitors for appellants ¢ Messrs Daphtam , Fowezm
& Dzwan., :

Solicitors for respondents Messrs. O'mwford Brown
 Appeal disr_hz‘seed;
T A

'eRimi\iAL 7 REVIsION.'

Before Mr Justzce Batchelor and Mr Justzce Shah
In nw JIVRAJ DHANJL® :

-

- City of Bombay Mumczpal Act (Bombay Act IIT of 1888), sectzpns 418 ‘and”

461, clause’ (0)T—Bye-law for weights and measures—Validity* of the
bye- lawa—Recogmtwn of certain measures only, for standardzzatwn——All; .
© measures in use: should be recogmsed—l[easures of phara and pth-—New-'
measures of maplo and maph : s

- ‘measures, and pubhshlng a price current, - : T

v"‘ Cmnmal Reference No 5 of 1917.

-+ The material portions of the sections run as follows —
" SectioN 418.. (1) The Commissioner shall from time to time prov1d«=~‘

'.“sueh Iocal standards of measure and eight as he deems requisite for the .
: purpose of verification of weights and measures in . “use in- the City, and shall "
" make such arrangemenn as he shall thmk ﬁt for the- safe keepmg of the sald -

. . . v

standa1 ds.

(2) The Oommlssroner shall also provrde from time to time proper means for.
verifying weights and measures by comparison with the said standards and for
stampuw the welghts ‘and measures so verified. ~ . e

v SECTION 461. The corporation may from tune to time make bye Iaws, not- .
inconsistent with this Aét, with respect to the followmg matters, ﬁamelyr —

S R - 2 I e . . ‘

(0) preventmg the uge in any ‘market of false or defectlve welo"hts scales or’

© LR =
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