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N

The Indzan Contract Act (IX of 1872) sectzons 1 and 118—=The. Imlzan Em- .
dence Act (I of 1872), section 98— Contract -for sale and purchase of piece-

- goods to be manufactured accordmg to sample-Purchasers to clear goodsf
within twenty- four hours of their being ready for delivery y—DNotice of the'
goods being ready Sor delivery tantamount to tender—Delwery to be taken’ by'f

> gigning a delwery -order—Goods and pm_ce debited, to purchasers on signing
a deliverj-order—Goods  tendered diﬁ“ereht in quality and design from
sample——sztmct promdzng for reference to arbztratzon-—Power of arbztrators"
to award an allowance in price when daﬁ‘erence in qualily not unr easonable——-'
Parties requesting arbitrators to award an allowance, bound by the auard— N

. Custom of the trade permzttmg allowance if the. dzﬁ'efrence in qualzty not un-
reasonable—-—Custom Cannot vam( written gontract.

)

In September ard October 1913 the defendants entered into seven contracts;

- with the plaintiffs; refeired to under the letters A to G, for -the sale fmd
-delivery of piece-goods of certain specified descriptions.  The contracts
pro‘vided for delivery of the goods by instalments within ‘a fixed period: As f
soon ag the goods were ready for delivery the defendants sent a delivery:oi‘deff

~ to the plaintiffs whereupon the plaintiffs would ‘either remove the goods from
. the defendants’ premises or’ sign the delivery-order acknowledging ‘that " the’
goods had been taken delivery of and the price debited to them, in whiéh case
“the goods remained with'the defendants at the risk of the plaintiffs.” The
goods were - subsequently cleared by _the plaintiffs at thelr convenience on
_payment of the price, mterest thereon ‘at - 9 per cent., warehouse rent. and all
‘other charges. A common feature of all the contracts was that the defendants

a had agreed not to give delivery of similar goods,to other customers'daring the
. ‘perlod fixed for dehvery under the plaintifls’ contracts

Contract A was for the 251 bales of which the plaintiffs took dehvery of
some While the contract was cancelled as regards others, and 84 bales remained:.
the subject of dxspute as the plaintiffs contended that the Dbales were inferior
in quality and -were not otherwise in accordance with the contract. The&

. d1Spute was referred to the arbitration of two experts in the trade nominated by
< the partxes During the survey of the goods both partles being xepresented by

#0, . J. Appeal No, 57 of 1915,
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ctheir 1espect1ve salesmen the, atbitrators were asked by the plamtllfs to awardan
'tllowance in price in the ev ent of their holdmg that the—goods are différent in- '
“quality from the swmple The arbitrators found that there was a difference in
ﬁmsh, quality, width and in some cases of design and colom and they decided that
the plamhfls’ were entltled to an allowance’ of 4 annas per piece but must take
dellvery of the 84 bales with the allowance. “The plaintiffs however refused to  -Bompay:

take delxvery of the bales with any allowance on the ground that. they were, Sgllvl:rpxl?()}v
not bound to' do 0 under their contract and that the arbxtrators had in fact' .& Wraving
acted - beyond ‘the scope of the réference under the contract: Contracts B; C . ot &

and D covered 658 bales of which 159 were taken delivery of by the plaintiffs.
who refused to take dehvery of the rest on the ground that the defendants had-
committed a breach of the condition not to give delivery of smnlar goods to
“other deslers durmg the period ﬁxed for dehvery under the plamtllfs eontracts

) Con’cmcts B, F and G covered 305 bales of Wlnch 150 were taken dehvery
of: whlle as to 42 the ‘contract “was cancelled .and the. plaintiffs demanded the
balance ;of 113 bales on payment of Rs. 7,236 being theé amount due by ‘them

“on an account being taken in  respect of all the seven contracts - The . defend-
ants refused to deliver the 113 bales on receipt of Rs. 7,236 but. clauned
Rs. 34 734-7-6, the contra.ct price thexeof

N

. The plamtx{fs thereupon ﬁled a suit askmg for délivery of 113 bales on pay-
‘ment of Rs. 7,236. The defendants pleaded that with respect to. 84 bales
“under’ the contract A, the plaintiffs were bound by the award of the arbltrators,
" and that with respect to 499 bales under the contracts B, C and D the plaintiffs
wrongly rejected to take delivery thereof, as the defendants had given delivery-
of* goods to -other customers by sending them dehvery-ordels and obtaining
their signatures before the period of plaintiffs’. contracts had *began to run.
The defendants counter-claimed Rs. 2,00,230-12-0 in respect of 722 . bales,of
‘which the plamtxﬁs failed. to take dehvery The defendants subsequently
amended the written statement, by pleading ‘a custorh of the trade that the:

‘ buyer could not -reject for. difference in quality provided the tame was not -
excessive or urireasonable, and could be met by an allowance in the pnce &

Y

Held 1) that the “custort alleged by the defendmts;fwas inconsigtent
* with the stlpulatlon in ‘the contract that” a certam quahty of goads should be
’ dehvered in return f01 payment of a certain fixed prxce RN

In re Nortlz Westem Rubber Company, Lzmzted and Huttenbachd‘, C’o (1)
followed Soe

v In re Walkers, W'znaer & Hamm and Shaw Son & Co. (2) not followed
- (2) that the plamtlﬁfs were bound by the award . of the arbitrators ma,de in
pursuance of the1r request ‘and not ob]ected to by their opponents ‘

@ [1908] 2 Ix B 907 , @ [1904]2 . B. 152
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"1916. ""Re“an q}‘b:itraii_bn Between Grein & Co. & Balfour, " Williamson, & C‘o.",(l) )
I “‘-referred to. . - N
RUTTO\ISI
ROWJI (%) that the defendants ‘had not commltted a< breach of tbe contl acts B C‘
R T‘l:mb -and D as the debltmg of the goods to the buyers and their mgmng a dehvel v
‘Bombay - order marked the period “of delivery rendering them ligble for not clearmg the_.'
. UNITED. . goods from the premises of the’ defendants Who ' held as’ war ehousemen and,
-~ SPINNING -
bailees for the buyers P

& WEAVING.
(4) that the plamtlﬁs ‘suit'should be dismissed and the- deféndants” counter-
clalm be allowed.

- THE plamtlﬁs Ruttons1 ROW]I Wele a firm of cloth
dealers carrymg on business in Bombay For some” years -
prlor to. the suit, they hadpurchassd from ‘the defend—
ants . various  classes of 'goods manufactuled by them..
‘The usual course of-business was as follows ———Contraetsf
.in writing -were made from time”t0 time for. the purs
chase by the plamtlffs of various quantltles and classes‘*‘
-of. plece goods on: the terms and conditions and at thew
.price mentioned. in such contr‘xct E‘zch contraet plo-}v

‘vided for -delivery of ‘the goods by 1nsta1ments w:rthmu
“a period fixed by such contracts: As soon ‘as the goods
“were ready for delivery, the defendants sent a dehvery— »
~order to- ‘the plamtlﬂs Whereupon the plalntlﬁs Would
either remove, the goods from the defendants premlses
or sign the delivery-order with an addltlon that the
:goods had béen debited -to themni, in. which case - the
goods remalned with the defendants ab the risk of the"
plamtlffs who would remove the goods. Whenever they
found it convenient on the payment of the varue, ware- .

.house rent and other charges.

"The suit referred to seven such contracts dated resPect-
1ve1y, 1st "October 1913, 23rd ‘September 1913, 27th
“Beptember 1913, 29th September 1913, 15th . December
1912; 10th July -1913 and’6th September 1913.7 ’l‘he
tontracts were marked in the suit'undeér letters A to G,

- (1890) 68 L. T, 525.°
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Contract A Was for 251 bales of vallous classes of 1
p1ece-000ds manufactured ’thelem? “of: Whlch 90~ bales* e
were cancelled by agreement 50, bales Wele 1em0ved by: ’R%];‘?:ISI/

the pl'unt1ffs from the defendants:wpremlses and .47 Dales

had been deb1ted to the plamtlffs account in., the Aigouiﬁy )
defendants books. ~As regalds the 1ema1n1ngt 84 bales; - bgzl\ff’; 3
the pla1nt1ffs refused to take delivery’ thereof as they &WEA\gI‘ﬂ}
Wele 1nfe110r in quahty to What had been agreed apon Tt 0w

"'between the parties-and were ‘not otherwise in accord- .
ance with.- the.  contract. = The plamtlffs theleupon
claimed arbitration in the mattel as p10v1ded for by the::
sdid ‘contract,~ and " the dlspute Was 1efe1red by’ the
plamtlﬁs and the defendant company t0 the arbitration

" of *their respechve nominees Mr. Lal]ee Nalanp and -

" Mr. G. E D. Langley - During the -arbitration while

._the survey -was'-proceeding, the plamtﬂfs asked their-
‘nominee, Laljee Naranji, to award -an allowance in the -
‘hearmgofLakhm1dasVassan]1 the deéfendants’ ‘salesmen,
who represented them ab the sulvey The “arbitratory -
,_theleupon made their award on the -31st of J uly 1914,
Whereby they decided. that ‘the goods tendered by the
defendants Were d1ﬁerent 1n width, quahty and ﬁn1sh

‘and in some CGaseg/in des1gn and. colour from’ the goods

‘they had contracted to sell.” The- arbltrators then pro-
“ceeded to St‘l.te that theii award was that the pla1nt1ffs

were cntltled to an allowance’ of 4 annag per plece“*on‘
84 bales only and must: take delrvery ag per-terins. off,'
: contract with' the allowance.. Thcy further stated that:
in ‘their’ 0p1n1on these 84 bales should be free of interest
to the buyer up to the 31st July 1914 and should be'
-. deb1ted from that- date. .’The plaintiffs, hOWever, sub-
,mltted that the- arb1trators had - no, . power to give an
.allowance, nor- ‘were _the.. pla1nt1ffs pound under the
‘contract to accept delivery of ‘goods on such an--allow-
-ance, - The plaintiffs strlctly relied on the finding of
the arbltrators that the. goods were-different in quality
-',Aflom What the defendant company had agreed’ to sell,
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1916, - 'l Under the contracts. B, G and D Wlnch Were for ‘the”
"Eurré?%s}. ‘ @sale of 658 ~bales of plece-goeds, 159. bales’ "had been.
*; Rowsi- - removed by the plaintiffs from the defendants p1 emlses
’Tvun a The pla1nt1ffs refused to take dellvery of the rest-on the.
“Bompay. """ ground that the defendants had in June 1514 commltted
-, sffiffi’é -4 breach of- the condltlon in the ‘contract, not to give
& WeaviNG dellvely of srmllar goods 0 other dealers’ durmg the
TeCo '“penod fixed for dehvery under -the contracts. entered
‘into with the plamtlﬂs The plalntlﬁs further stated -
* that on the'25th May 1914 the plaintiffs agreed to pay
and did: ‘pay the sum of Rs. 20, 000 to the defendants as.a
depos1t or securlty for the due fulﬁlment of the1r seven
contracts .and the defendant company agreed to extend
( the perrod of. dehvery of ‘and payment for the’ goods
by one year. from’ the date of the said agreement The
“ phmtlffs subm1tted that in v1eW of the said atneement
_andthe breach by the defendants themselves, the' defend- :
" ants Wrongly deblted fo them the puce of 499 bales not .
taken delrvery of by the plamtﬁfs Under the -con*
‘ tracts EF and G which were for the sale of 305 bags
' 150 bales had ‘been 1emoved by the plalntlffs While as’
. to 42 the contract was cancelled and on 1st OGtober 1914
‘the pla1nt1ﬁ's demanded dehvery of the remalning
118 bales offering to pay -the defendants Rs '7,236-2-9..
‘ The aforesaid sum was offered on the foot1ng that the
plaintiffs were entitled .to eliminate from cons1de1at10n
the 84 bales under the contract A and 499 bales unde1
-contracts B ¢ and:D. - The defendants dechned to
'-dehver the bales under the said terms

The plalntrfr's filed the suit on 27th November 1914
that the. defendant company be ordered to deliver. fo
the. plointiffs, 113 bales in. possession of the defendants
“on fpayment of the sum of Rs. 7,236-2-9 and such further
sum by way of 1nterest as m1ght be’ found due

: The defendants in- thelr Wr1tten statement ﬁle/d on
/'11th February 1915 submltted that ‘withr 1espect to
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84 bales under'contract A, the plaintiffs were bound by’ < 1916,
‘the awardw of the arbltrators and. :that they were not,,,"—‘““""“"
- justified in- 1efus1ng to take. delivery of the said bales. R%T(;?ﬂsf
They also submitted that the plalntlffs were rio: ]ustlﬁed- e
‘in ehmmatmg 499 bales under contracts B C ‘Lnd D as * ,BQ;}{?A‘;;
the goods they had delivered to-other customers Wele ;‘ < UNITED [
“in respect of contracts prior to the ‘plaintiffs’.contracts. &Sfﬂlmiu
‘and Wele deblted in fact to, the account of those cus-,-s' i Cous,
tomers bef01e ‘the peuod of ‘the plalntlffs contracts;

-began to run., The defendants howeyer plamly admltted

that thlough 1nadvertence 6 bales were delivered to two,
customers durmg the period. of the" plalntlffs contLacts

“but contended that such a breach 'was t0o 1ns1gmﬁcant

10 be taken into cons1de1at1on and. Would not ent1tle the
plalntlﬁs to rescmd their contracts. With’ respect to the.

113 bales under contracts E, F and G the, defendants;

clalmed Rs. 34, T 34- 7 6 as the proper amount due’ by the

pla1nt1ffs and not merely Rs. 7,236- 2 9 tendewd by the-"
plaintiffs.: The defendants further counter-clalmed a

sum of R%; 2, OO ”230 12-0 i 1n respect of the 723 bales, under

‘the contracts of Whlch the: plaintiffs failed- to take
dehvery

On the 19th Autgust 1915 when the su1t came ‘on for
hearlng and the issues " were’ being séttled, the defend-»
ants counsel ra1sed mter alwt, the followm 7 iSSUes t— -

Whether by the custom of the trade the plamtlﬂs were not’ obhged to’
hke the goods with an allowzmce provided the dlﬂ"erence in . width, quality,
ﬁmsh demgn andlor colout was not excessive or unreasonable and wgs & matter
Whmh could be' 1easonably met by an allowance off the price ? 7

“Tiea E S o DN R .
3 Whether in fact the difference in - Wldth "was excessive -Or unreasonable'
and was a matter wlnch could be. reasonably met by’ an, allowance oif the

price ?

' The defendants had. p"mor to the hearing given notice
“to the plaintiffs that they Would set up, the aforesald,
custom ofztrade, '



1916, " -
”“:""‘ jsald issues, but- on further argument the Oourt allowed
the same on the. defendants undertakmg to amend the
N written statement. :The su,1t was heard by: hlS Lordshlp

" Macleod- J.. and* the judgmerit after, setting- Qub. the

T
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', defendants bllngs that award dlrectly in 1ssue
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The plamtlﬁs ‘counsel" ob]ected to° the ralsmfr of the

mateual facts as above provided as follows T

MACLEOD . —Under sectlon 118* of the Indlan Con-
tract Act the plamtlﬁfs were ‘entitled to re]ect the goods

i they were not up to sample. It'is unfortunate that in
“sedtion 118.the. Word Warranty is ‘uged- 1n the: *wide
“sense’ of the’ ‘conditien’ of the Siles of Goods ‘Act, Whlle
Ain sectwn 117 1t is used in thé strict sense of . Warranty

.as used in the same Act:

. As I shall have to refer to Enghsh cases I shall call
the Wamanty of sectlon 118 condltlon

‘Gtenerally speaklng When there is a clause 1n a
‘contract that the goods contracted for shall be accmdlng

to sample, stuch a clause is a condltlon gomg to.: the
.essence of the' contract When the contract is.-as to’ anv

'goods (i.e. unascertarned) But when the contract is- as’
to spe01ﬁc goods the clause is only collateral to the

‘contract and is the subject of-a cmss-actlon or. matter in.
‘reduction of damages see Heyworth . Hutéhmsonm
'If Exhibit A had been” the only contlact between the '

partles the p1a1nt1ffs might have mOVed to set’ as1de tlIe

,award on the ground that the decls1pn was - outs1de the”

scope of the reference.or they mlght have - Walted until
the defendants sought to enfrce the award.. Ind1rect1y

L,by seeking to enforce contracts E Frafd G: only ‘they.-
,ar,e asklng the Court to dlsregard the award as 1e0ards :

cont1act Al but the counter- clalm now. ﬁled by

he -

- "The arbltrators seem to have assumed that the custom ;

e xrsted and that« they had ]urlsdlction to read the

m (1867)L R 2Q. B 447



VOLXLL]  BOMBAY.SERIES. 1595 °

contlact as 1t' it coutamed a clause to-the effect that the ’

buyer was bound. to.accept the goods with an allowance, . j o
if the goods - tendered could be considered o fair tender: g SI;
with stch allowance The ﬁlst que%twn is whether such -

‘acustom, even if it exists, can be pr oved under section92 - -

of the Indian Evldenoe Act- on the ffround that it. is-

mconsmtent with the “writben : conbract The ‘same
questmn ‘was cons1deled in “In re Norz‘h W’esfern',l

" Rubbei- . Company Y Limited and Huttenbach & C’o a

"and resulted in a_difference *of opinion amongst the.
Judﬁes although it may be said that as it was. found as-

-a fact that the custom did not exist their 1ema1ks vvere
A ;_ob@te_r ‘The ‘contract in_that case was for rubber

~fair quality Banjermassin Jelutong ‘ab £18-15" per ton. :

- There was an arbitration clause 4s follows: “Any
- disputes on .the'_contract, ‘to be settled by arbitration”
- here in the usual way.” A dispute arose as to the

“ quality of the rubber tendered and the arbitrators found
- that the goods were not in accordance with the contract

. but must. be accepted by the buyers at an- allowance. of

10s per ton, Apparently the ‘award was based * on the

ex1stence of an alleged custom apphcable to coritracts .

for raw mateual shipped. to England to thie, effect that
“the, buyer* should accept the goods with an allowance

~for 1nfe11011ty of quality when. that inferiority was-mnot

. éxcessive or unreasonmble .The buyer moved to- set
aS1de the award and contended that under . theé submis-

“gion on the. face of ‘the written contract the a1b1trators '

had no jurisdiction to inquire into the questions (a)

Whet.he1 the alleged custom existed, and . ) whethef

"the contract -was sub]ect to such custom if it existed in
. fadt: Walton J., dellveung the Judgment of the
D1v1s1onal Court, sald — . S

‘It Seems. to e 1mpossﬂule to reswt the conclusion that in H utcheson v.

Eaton'2) the Court of Appeml held. that nader a submlssmn to atbltrahon of all

O [1608] 2 K: B. 907. S @) (1884) 13 QB.D. 861,
- ILR9—3 ' ' ]
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E 'at thelr award to mquu'e as to the éxistence of a custom to which no reference

is'made in the written contract and to demde that such contract is. sub]ect to
such a custom

Howeve1 after"that judgment, it was agreed between-

o the parties that an issue should be directed to determine
-& WEAVING .,

the questwn of the existence of the alleged custom and,

alternately it was held on ‘the evidence adduced that
~ the custom did nob exist. The sellers appealed, ﬁrst on

the ground that upon the evidence. the learned Judge

should have found that_the ‘custom existed,. secondly‘
“‘on the ground that the arbitrators were within their
’ -Juusdlctlon in' finding whether or not the custom

existed. The appead was dismissed. Vaughan William'
L. J. followed the decision ip Hutcheson v. Eaton® and

~ held that the arbitrators had no right to convert ‘what
~ was only a. condition' into a Warranty Fletcher

Moulton 1. J. expresaed the opinion that ‘the custom

.. alleged. contradicted the” written contract. The con-
-tract required the goods to be in accordance with-the

description while the custom relieved the vendor from

~ that obligation and entitled him to require the pur-

chaser to accept that which was not in Accordance Wlth

" “the description. Buckley L. J. agreed, relying only on:
., the decision of Hutcheson v. Eaton® and the fact that -
* there had been no appeal ag gainst the order for the tr1a1
~of the issue. But the learned - Lord Justite remarked
‘ .tlnt it was poss1b1e to dlffelentlate the case. before the
: Comt from Hu tcheson V. Eatonm “The question in that-
" case was not as to the meaning of the language' . ased in-
‘the body of the contract but as to .the person hable
- under the contract, but as he considered the language
_of the ma]omty of the Court might be taken as covering’.
the ease before the Court he thought he ought -to” apply

(1) (1884) 13 Q. B D 861,
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" But at page " ‘923 of the report the learned Lord .'1916;-3‘
Justlce expresses his own OplIllOIl —

e RUTTOI\SIH
J Havmg regard to-the fact that the pelsons who are speakmg in -the - . ROWJI i

. contract are proved (if the custom is proved) to mean by their language
something which in the absence of evidence they prima 1 facie would riof mean,, .

N - ;Bomnugx.

‘then the. construction of the contract necessanly involves, in my oplmon, the . . Uwiren.®.

. consideration of the custom ..If the construction of the contraét ‘is for. the * SPINNING.
arbitrator, then; in a case where reliance is placed on a custom -1 take it' that & ‘?:Ynff

_ it is for the arbitrator to determine whether the alleged custom in fact exists, .
‘and whether the construction of the langudge of the-contract is affected by it.*
Tn such a case I do not see how, in determining the custom, it can be said
_ that you are adding to or altering the contract; the ‘question is what is the
contract, having regard to the ex1stence of the custom if there be one ?

~ The learned Lord Justice makes 5o reference to- the
“case of Inre Walkers; Winser & Hamm and Shaw,
Son_cﬁ Co®, 1In that case there was a contract for the
-purchase of 500 tons barley' about as per sample No. 373

- and it was provided that-any disputes arising out of the
_contract should be left to arbitration in London in the
usualxway The arbitrators to whom a dispute regard- _
~ing the quality of the barley was referred failed  to-

- agree and the award was made by the umpire Who '
heard eviden ce as to the existence of a custom that by .
- the usage of the London-corn trade the buyer was not*
entltled to reject for difference of quality unless the

~ same was excessive or unreasonable and directed sub]ect
to the opinion of the Court on a case stated that the
. buyer should take dehvery with an allowance. It was }
" argued in Court that the custom was bad in law as it
_ contradicted the written contract.. On th‘is Channell 'J .
remarked (p. 158) :—

) “# 1 think that that ob]ectlon is answi ered by the fact that thls particular

custom, which it is sought to import into this -contract, is imported or
“introduced into a large number of contracts in this trade, and that, when it”
' forms, part of the contract, it is not contended that it makes the contract
~ insensible so that eﬂfect cannot be given to it. I do not think, therefore, that
the: custom is so 1nconsmtent with the contract in t]ns case” that the sontraot

‘¢annot’ be acted upon. ’ ‘
o [190{1] 2K BT 152,
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916, - 'With due, 1espect this argument hardly ‘seems : con-
};TT);T . VlllClng If 2 man: contracts in writing .to deliver
“Rowit | - unascertained- goods - according to sample " unde1
s section 118, itis a condition under the contract that: the

L%‘i‘f;‘,;f - goods shall be accor ding to sample and if they are not
.Serwsve - Uhe buyer can re]ect It is open to the parties to mselt
%j?yé?’g?”}‘? a clause in the contract to the effect that- if the -goods
DT ave- off sample ‘the buyer must take them with an.
allowance if the goods can be considered a fair tender

‘with such an-allowance, but the mselmon of such ‘a

clause entirely altels the contract as it stands ‘without-

that clause and it seems-safer. ‘to follow the opinions of

Vaughan. VVllham and Fletcher Moulton L. JJ. and

hold that when the contract is for unascertained: goods‘

“and does not contain such a clause, evidence of a custom

that the buyer must take with an allowance,;-if-. the-
allowance is not ‘unreasonable, is madmlsmble under

sec‘flon 92 of the'Indian Ev1dence Act.

As, howevel the.evidence has been taken I may say-
“that it conclusively ploves that in the country piece- -
- goods trade where a contract is made for unascertained”
-goods e1the1 a.ccouhng to'a partlcular sample p10v1ded
by the buyer or according to a stock number of: the‘

manufacturer, and the ‘contract contains an arbltlatmn
“clause undér which all disputes” a1e to be xefelred o
,arbitration, the arbitrators ploceed on the footing that-
”undel the relelence they are to survey the goods and*
either award that the goods may- be rejected or must. be
taken with or without an allowance. No case cotild be
_menztloned by any of the Wltnesses in which an award .
notmade ex parte had been (_i_l1sputed

| [His' Leidship after discussing\evidehce at this stage -
vvcontmued as follovvs ———]

The 1)11111t1ffb issue is whether the defendant% com—
mltted any breach ‘of contracts B C D as’ alleged in.
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“para; 5 of the plaint save as to 2 and 4 bales, fespectively.
Under clause 3 of Exhibit-O the plaintiffs ' were bound -,
“to clear the- goods within twenty-foar hours of their
bemg ready for delivery otherwise the - goods remained

~at-their risk and they were 1espon51b1e for all kmds of
damages ‘

Under clause 4 notice that the goods were ready WdS
tantamount to a tender '

Under clauge 5 the: plam’olﬁs Were bound on the
goods bemg tendered,‘to pay for and clear the same.

Under clause 6 if the, plaintiffs did not clear the goods

they were to pay mterest at 9 per cent. and in addition -

’ godown rent, insurancé charges and any other expenses
‘which mlgh’n be 1ncu1red \

- Under clause 7 if the plamtlffs falled to clear the
goods in time the defendants might sell the same at any-
time at the plaintiffs’ risk and cost. If there was a loss
“the plaintiffs had to pay it. If thele was a proﬁt the
plamtlﬂ's had no claim to 1t o s '

Fmally, no s1m11ar goods ‘were to be dehveled to any
othel .person durmg the perlod fixed Wlth the- plamtlffs

o The defendants contend that when the goods Were
tendeled ahd plaintiffs: accepted ‘them - by signing the
dehvery—order but instead of removing the goods asked-
the defendants to retain them debiting the plaintiffs
w1th the price, that amounted to delivery within the
-meaning of the contract. They further say that plaint-
1ﬂls entered into the contract on ‘those terms.

' [At this point . his Lmdblup agaln dlscussed the.
- ev1dence and said : ——]

S : ,

" Mr. Stlan"man also referred in (‘onﬁlmfttion of bhls
contentmn to para. 4 of the plaint-wherein the plaintiffs
k stated that they had taken delivery of 86 bales -under

) 1916:
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1916. contract' A, though, as & matter of fact, they had only"
{{;ﬁ(}r;'i'oﬁéf - removed 50 bales from the defendants’ godown and the
“RowJL remainder actually 27 bales had beén debited . to the

voo. o plaintiffs, I T
¥" . Further it appears that the-plaintiffs had contracted.
: Spxmg. . to purchase from Girdhardas a portion of the- goods
,v&jvgm\(‘»’ which were being -manufactured. for him- by the’
defendants under the prior contracts,and actually took
~ delivery from Girdhardas of certain bales” during the
- peuods of their contracts which they must have known.
'were -being removed from the defendants’ godow‘n
. during the said permds Wlthout raising any ob]ecmon to

‘such removal.

I have no doubt myself that it was only ‘when - these’
facts were presented to the plaintiffs’ solicitors that-it
occurred to them to contend that the defendants had.
committed a breach of their contlact

Tt has been urged that ‘delivery’ in the contract canl
- only mean ‘de]1ve1y within the meaning of section 90’
of the Indian Contract Act. That-sto say-the goods
had to come info the possession of the buyer or of some-
one authorised to hold them on his behalf. As the
defendants’ purchasers, when the goods were deblted'
- to them, agreed that the defendants should hold the’
goods-as warehousemen Mr. Strangman argued that that’
- constituted delivery within the meaning of this section.
- Mr. Setalvad contended by arguing that when the‘v
seller retained his lien for the unpaid purchase money,'
_there could be no delivery.

 This raises an interesting question whether an unpald

’vendo1 ‘who holds the goods sold as bailee still retains:

. his lien.

"~ Under the common lavv it appears that he- d1d nob
o

see Hlmore V. Stoie®, :

o (1809) 1'1‘aunt 458.
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“In O'u,sack v.. Robmson(l) the rule Was stated to ‘be as
follows —

o« Byt though ‘the goods remain in the personal possession of the vendor, yeti
1f it-is agreed between the vendor and vendee that the possession shall thence-. . THE,:""
forth be kept not as Vendor, but as Bailee for the purchaser, the- right of lien . Bo:

is gone ; and then there is Qufﬁuent receipt to satxsfy the statute (of frauds) LIRS
The ‘case of Dodsley v. Varley® may also be 1efeued :

" to, aq although in that case the goods had _been dehver-f_ "‘
edtoa warehouseman who held -them as the buyer’s

agent it was agleed that the goods- should. not be

removed until paid for and it was 1ema1ked that the

- vendor had not & lien but a specml mtelest sometimes
‘but improperly called a lien growing out of the or 1g1na1

- ownership independent of actual possession and con-
smtent W1th the property bemg in the buyel

. ~ But 1f the buyer became insolvent it would appear
; that the lien of unpaid vendor holdmg as. ballee Would
j‘revwe see Grice v. chhm‘dsonm

s

It was not until the Sale of Goods. Act was passed”'

“that under section 41 of that Act a statutory lien was

" given to.an unpaid vendor in possession of the goods as -

" pailee for the buyer. Sections 95, 96 and 97 of the
: Indian Contract Act deal with a vendors lien. Sec-

tion 93, it is trae, does not correspond with section 41
~ of the Sale of Goods Act and it follows that either it
- must be read as if it did so correspond or it would

”appear that the case of an unpaid vendor holding as

bailee has not been plowded for, in which case the
: '~common law would apply and he would . have no lien.

At page 400 of Pollock and Mulla’s Indian Contract Act
Cit is observed that the text of the Act throws no lmht
- on - the posmon in this respect of a .seller who has
* assented: to hold the goods as bailee for the buye1 and I

" (1861) 30 L. J. Q. B/ 261 at p. 264. @ (1840) 12 A. & E. 632
(3) (1877} 3 App, Cas. 319,

. 1916;
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%hlnk thls must be taken as the. correct v1eW There—‘

- fore, When the goods under contlacts B, Cand D Wele*

_debited- bhe defendants lost their Iien but they had a
right to sell under clause 7, and it seems to folloW
thelefme, that when: undeL the contract the goods Weref

45.~UN1TFD - deb1ted the defendants held as bailees for the plalntlffs‘

o .SPINNING .
& WrAva
ef‘* Co )

~and thus dehvely ‘in law took  place, although tle

) ‘defendants had a special interest under the . contraet_ﬁ

“that the goods should not be cleared until pa1d for’ ‘md
mlght even be sold by the defendants if not clealed It
went further than a lien'as any profit on a sale Was'to
belong to the vendor. IfI am rightin this the defend--
Cants commltted no breach of their contracts except as

' 1egards the six bales adm1tted1y delivered dunng the.

- plaintiffs’ peuods .and it is 1mmater1a1 Whether the'ﬁ
plamtlffs thought that debiting was not dehvery T ’

But I may refer to the contentlon of the defendantsj
that ‘plaintiffs’ undeletood perfectly Well that debiting -
was dehvely . ,

" First, there is the admlssmn in para. 4 of the plalnt‘i
that certain bales debited under contr’tct A were -
delivered. ,It might be said this was error of the:
-draughtsman who mlsundeletood his 1nstruet10ns bute
‘I was not asked to refer to the instructions, and 1 must’
take it that this admission, stands Then there are the
delivery orders signed by the. phmhiffb when the geecie K

~ were debited. Against that it is said that more atten-’-

~ tion must be paid to the ertten words than to thef
prmted words in the delivery orders. No dodbt that.is-
correch swhen there is an 1ncon31stency but there 1sf
- nothing inconsistent in the goods being dehvered to
“-the buyer and yet being held by the seller as bailee,’ In
the English case, to which I have 1efer1ed the quesmonff
was whether “there had been delivery. to- constitute
rece1pt within the meaning of the Statute of Frauds and{.ﬂ
1t was cons1dered that there was dehvery although the i
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'O'oods remained with’ the seller as ba,11ee The faob that
1n the defendants’ books« the word' ‘dehvery ‘was’ also

lecogmzed that in law there can_be delivery w1thout

change of possession.- But apalt from all this. I am

“satisfied that Rowji understood perfectly well that
accordmg to the usual practice which he followed as-
regards the: removal of the goods, the ‘goods were
"delivered. “when " he mgned the first delivery order
whether hé aetually removed .the goods: orleft them
“with the defendants at his risk to be removed wlhen it
suited his convemence,,and he must have known that
other merchants followed:the same plactlce He was'a’

most unsatisfactory’ Wltness prevaricating on many
occasions and persisting in dlsputmg the most obvious

facts “as long as possible. He had dealt with " the
" defendants for a considerable period and knew that
they only manufactured a particulatr kind of ¢loth for
‘one dealer at a time. ‘He knew that as he left goods
Wlth the defendants to suit his'conveniencs after they
had been debited, othex dealers would dor likewise. If
hls contentions were correct, dmIer A would be unable

to clear his goods after the following contldct Wlth ,

- dealer B began, and would never be ablé, to clear off the
- goods unless he entered into another contract, at the
expnatlon of the contract or contracts of B or the
contracts of any other person or persons who might
“gucceed B. It is not likely that he would have approv-.

‘ed.-of this contentxon supposmg at the end of his

contlacb some of the.goods remained with the defend-
ants as warehousemen and similar contract had been
gwen to. anotheL dealer.. For he would clearly be’
-entitled unde1 his contract to clear - This goods on {pay--

‘ment, and it would be no-answer on the part of the ~

-defendants to say. that they had contragcted with another
“party hot to allow h1m todoso, . .
ILR9—3"

el

“used to record the facts that goods were actually re-  Boiross
(N

moved flom their godowns is immaterial, once it is B
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.defendants counter-claimed a-sum of Rs.

“INDIAN. LAW ‘REPORTS, ./ [ VOL.. XLI.
His Lords/lup held that as regards the contract- A the,

-, ',pustom of trade set’ up by the. defend‘mts was proved "
_that the.difference in width, &c., was. not excessive or’
- unreasonable and’

'1easonably met by an allowance off the price.; that the

it was’a matter whmh could be<

award of the mbItrators ‘was binding on the pla1nt1ffs ,
that the defendants committed no breach of the contracts’
B, C and D save as to 6 bales ; that such breaches were
com1n1tted anw1ttmgly and ‘they were not’ such as to

" entitlé the plaintiffs to rescind ; and that the p1a1nt1fEs--
. Were not entitled to the delivery of 113 bales on pay-'
‘Thent of Rs: 7, 236 odd under contracts E, F and G. :

The plamtlffs suit wag therefore d1sm1ssed but theﬂ

’ 'defendants counter-cla1m was allowed

The plamtlﬁs appealed

Setalvad and Desai for the appellants.

Kanga with Strangman, for the respondents ‘
‘S8corT, C. J. :—This is'an appeal from the judgment off

. Mr.-Justice Macleod in a suit filed by the plamtlffs in-
~which they claimed delivery of 113 bales of plece-goods‘

7,236 as the’ price ‘thereof. 'The
2,00,230-12-0°
which, -they contended, was ‘due to them -by. the
plaintiffs in respect of goods not taken delively' of...
Judgment was given for the defendants upon theu"
counter-claim. . : : LN

and tendered Rs.

“The defendants entered into various contracts, seVen
in number, in September and October 1913, for the sale’

- and delivery of piece-goods of certain spe01ﬁed descnp-l

tions. The contracts will be veferred to under the

’letters A'to G

 Contract A Was",for .the 231 bales. Qf s which;‘-t’héf

i plaintiffs took delivery of some while the contract was
- cancelled as regards others and 84 bales remained the
. -subject of dispute,
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. .Contracts B, C.and'D covered 658 bales of Whlch 159 = ‘ﬁi’qil ,
Were taken dehvery of by the plammﬁs who refused to — 7

'take dehvery of thé rest on the ground that the defend-" Borronsy

Rowsr™

ants had brokena condition not. fo -give dehvery of e

‘similat goods to other dealers durmg the peuod fixed Bﬁii;

for dehvery under the said contlacts ST - §NI§F§@
" TNNI

Contracbs E, F and G covered 305 bales of Whlch 150 & WEAVING'
were taken delivery of by the pldmtlﬁs Whﬂe as to 42 Ga e
‘the contract was cancelled.and the plaintiffs demanded

the balance of 113 on payment of the contract p11ce
»_Rs 7,236.

" The result; therefme, was that the plamtlﬁs clalmed
to eliminate from consideration the 84 bales under
‘contract A and 499 bales under contracts B, C and D.
‘The defendants’ counter-claim is- for payment of the
bales® which the plaintiffs claim to_ ehmmate from
“consaderatlon

Dealmg first with the dlsputed bales under contract
-A By a contract, dated the first of October 1913, the
plaintiffs stipulated that as regards the goods to be.
delivered the quality and width was -to be given
according to the ¢ Textiles’ goods Nos. 2994, 999, 9, 999
‘and 99,999. and reinforced the stipulation -in  his.
signature by repeating that 251 bales according to the
‘ Textiles’ goods were to e taken. The price of the
goods was fixed at Rs. 5-10-0 a piece, each bale contain-
ing 60 pieces. The agreement as to price and quantity
was confirmed by the defendants’ secretary in a docu-
ment of the same date. The contract signed by the
“plaintiffs -was in a printed form containing nine
.»nilmbered clauses which appear in all the contracts the
.subject of this suit. For the purpose “of the dispute
regarding the 84 bales under contract A 1t is sufﬁment
to seb oub the 8bh and 9th clauses. ’

“8. I - we have dny objection as to finish, quahty, w1dth number, stamp
a,nd “heading, we agreé to refer the same to the arbitration of two members
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.+ of the Bombay Mill Owners Asgociation:  Out: of them “one member sh"dl
- be of our selection and one gmember shall be of your _ selcetion. - Should the
_arbltratoxs be not unanimous then they are to appoint an umpire and both the '

pmtxes are to 'mee to the umpne 8 a\vard

9. As to the obJectwn me ntxoned in tlie said clause 8, wo are’ bound to,
make the same known. ia? writing within e1gh* days after the goods are
tendered and should we fail to do 50 then we aﬂree that our ob]ectlon ghall. :
not at all prevail and we ale bound to take- dehvery of the said goods.”

After dehvery of some of the’ goods had been taken:
-under. this contract dlsputes arose, as the plaintiffs-

“contended that the ‘goods were not according to' the
.contract.. Upon tlns dispute a reference to arbitration

took place under clause 8 of the contract. The defend-

ants appomted Mr. Langley and the plaintiffs appointed '
Mr. Lalji Naranp as their respective arbitrators. The
reference was made on the 8th of J uly 1914 in a letter*
addressed to the arbitrators by the plaintiffs’ solicitors E
(Exhibit M) after a'copy-of it-had been submitted to the”

- defendants’ atforneys on the 90th- of June The“re_,-“

felence is in these terms ::

v Clause 8 of- the contmct prov1ded for reference to arbltlatxon of two’
members of the Bombay Mill O\mels" Association if a difference a(ose;
between the parties. A difference has arisen, between the parties, under the;
above clause as to w héther the “goods tendered are in accoldance ‘with thé
contract and you gentlemen bave been appointed arbifrators: to - decide the:
questlon “We understand you mtend to make an ﬂppomtment as totlie tnme .
when.you. w ou]d go to survey : !

, The arb1trato1s were then requested to give tlmely :
7’1nt1mat10n of the time of Survey as it was necessary “for

) the parties to be present

. On the 31st of June, the arbltrators pubhshed thelri/
award which states that they met to settle the- dlspute

: between the defendants and the plaintiffs reaardlng a .

oontract which stipulated that the goods were ‘to be-of 2

the same. quality as the goods -of the Textlle Ml,ll
Nos. 2991~ 999 9,999 and 99,999, that pieces of the‘
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Textlle Mill m"tnufaoture were produced and mspeoted-.
by both parties as abams for a1b1tratlon and .that in -

“comparing them with pieces from the bales- dehvered
by the defendants there was found to be a difference

in finish, quality, width, and in some cases; of design

"and colour. Thé arbitrators then proceeded to- statef  SrnNe ’J‘

Z)

that their award was that the buyer Was entitled to an

allowance of 4 annas per piece on 84 “bales only .and-
-must take delivery as per terms of “contract with this
“allowance. And they stated that in thelr opinion these

"84 bales should be free of interest to- the buyer up' to
g the 31st of July and should be deblted on that date.

Four days later the defendants sohcltors Wrote to';
the arbltrators statlnw as follows :— e e
s Wlth reference to yom survey report of the 3lst of J uly last regardmg.

the dispute between our client and Mr, Ruttonsey Rowji, we are instructdd
to stato that you were only requested to report on the quality, finish, &c., of

the 84 bales in question. .You had no right to state in the above report that”
in your opinion the said 84 bales should be free'of intex rest to the buyer uptil .
. the 31st of July and should be deibted on .that date. Our clients thercfore

.do not bmd themselves to accept the above statement.” - v .

The defendants were nob the only ob]ectors to the,
‘award ; for, on the 10th of ‘August, the. plaintiffs’ .

sohcltors addressed those of the. defendapts referrmg
to the afbltmtlon and the award as follows — :

o We must, state at once that our,chent has been adv1sed that- the direction
“in the awdrd that our client should take the goods at.the allowance specitied is
outside the scope of the reference. Our client is not bound to-take the

~

. goods on an allowance and declines to do so.’ v

T

‘With re gard to these two 1etters it “is ‘to be noted,

“that the defendants merely stated that they did not

- bind themselves to accept the statements about interest .

and that the plaintiffs’ refusal to be bound to take the
goods on an allowance was not communicated until
~five days or more after the declaratlon of the European
war, -

& Wmvm
CQ-:.:&
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'The question is whether the plaintiffy are bound to’
take the 84 bales’ at an allovvance reducmg the contract_
price. There is no sueh _provision “in the contract and,

50 far as* there is any “indication as to the result of a
' successful ob]eetmn regarding the quallty, &c., of the-
_goods tendered clause 9 1mphedly indicates that the

plaintiffs would not be. bound to take delivery. The
‘defendants’ case, however, does not rest upon the te1mq
of the contract. A day “before the hearing commenced
in the lower Court the defendants’ solicitors gave
‘notice that at the hearing of the suit they.would, if

'necessary, rely on a custom of trade in Bombay appli-

_cable to the sale of goods to be manufactured of the

. quality and description referred to in the contractsin

“this suit that a buyer has not a right to reject merely
for difference in width, &e., provided that the differ-
ence is not unreasonable and is a matter thab can»f
:1casonably be met by an allowance in the price. =~ .~
At the hearing an issue was raised rega1d1ng the?
~alleged custom. It was.objected to by the plamtlifs but
_was- allowed by the ledarned Judge subject to .amend-
ment of the written statement by the defendants.
. Thereafter, at the tr1al ev1dence was given of the‘»

alleged custom. . ' : S

It is not contended that such evidence WAS 1nadm1s-\
sible provided the <custom proved did not annex an-
-1n<,1dent to the contract repugnant to, or inconsistent-
‘with, the expressed terms: see section 92 of the Ind1an.
B Ev1dence Act, proviso 5. SN “

o The defendants rely upon the custom alleged to aV01d’
~the o1d1nary consequence of a breach of contract for;

“sale of goods, according to sample, resulting from the -
_provisions of section 118 of the Indian Contract Act.

| ‘Théey contend that such a custom modifying the conse--

quences resulting from the apphcatmn ‘of. section 118.:
"fwould not \W1th1n the meamng of sectlon 1 of the'__i

- oy
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Indian ' Contrach, Act, be ‘inconsisterrt- with the iﬂio- -'{A:IV‘Q_I'.G‘LJ
“visions of the Act Nor . do the plaintiffs; as I T*
'understood the argument contend that- the custom  C poest

: - Rowyr 7
‘would e 1ncons1stent Wlth ‘provisions of the "\'.*T
Act.. They - insist, however; that it- would be ‘in-- - Boxffon

_consistent with the provisions "ot the contract. - The  Usrep:”

-8
A'lealned Judoe beld that the evidence concluswely & {’%mia
. proved that in the country. plece-goods trade where a - Co.

contract is made for unascertained goods either accord-
ing to a particular sample provided by the buyer or
according to'a stock number of the manufacturer and
the c‘éntract contains an arbitration clause under which
all disputes are to be referred to arbitration the arbi-
- trators proceed on the footing that under the reference
they are to survey the goods and either award that the
'goods may be rejected or must be taken with or with-
out an allowance. This is not a custom regulating the
.rights of parties under the contract so as to be incon-
“gistent with its express terms but rather a customary
incident annexed to the powers of arbitrators-on their
appomtment under contracts of this description. -

‘It appears to me that such a- custom, as ‘is alleged 1ﬁ '
N the amended written statement, would be inconsistent
with the st1pulat10n in the contract that a certain
" quality of goods should be delivered in return for pay-
ment of a certain fixed price. The same question has,
'in England, given rise to differences of judicial opinion.
In In re Walkers, Winser & Hamm and Shaw, Son &
'Co.W, it -was argued that the introduction of a price is ".‘
‘merely to set up a standard of value, that is, the value
of goods corresponding to the sample, and there 1n'1y'
“bea cons1stent custom providing for the variation in
‘price upon a variation in quality, and Mr. Justice
Cliannel held that if the custom went to the lenoth of
swymg that ‘there should be no remedy for any
‘ (1)[ 1904] 2 K, B 152, ’
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éi»916- .- vaua’mon in quahty, 1t Woul'd be unreasonable bit. bemg
RU'r'rOAsr smlply a custom that the buyer takes ‘the.goods with a
oo - variation in price and with the limitation- imposed . by
~the words “unless the saine. is. excesswe or unreason-
able | it Would not be inconsistent ‘with the written-
e sroe - contract. On the othér hand, Lord Justice Moulton in
& WeaviNg In re North. Western Rubber ()’ompany, Limited (md
-Go., Huttenbach & Co." expressed the opinion that such a
custom contradicted the written contract 1ehev1ng the
vendor from his obligation and entlthng him to require
the purchaser to accept that which was not in accord-.

ance with the’ descr1pt10n

[

It does not appear to me that the questlon Whether
sud1 a custom, as is alleged, would be -inconsistent
‘with the written contract is affected in any way: by the"
]udgments of the House of Lords in the recent cage of
= Produce Brokers Co., Lim. v. Olympia 0il and. Cake:
Co o,

T agree with the leamed trial J udrre in pr eferrmg the
'"1 easoning of Lord Justice Moulton to that, of Mr. J ustice
Ohannel '

,.,

This conclusmn however, by no’ means dlSpOSGS of’
' the questlon regarding the 84 bales. The arbitrator
Langley has deposed that he and his co-arbitrator made.
" their award upon the footmg that a custom did exist
{hat the buyer of local piecé-goods niust send the goods’
to be- surveyed and 'is- only entitled to re]ect 1f the
sulveym decides the ‘goods are so much off the- sample
_that they are not saleable as of the - quahty ordered. . -If
there isa dlfference which doés not amount to thls he
s bound to take it on an dllowance Lanaley and his.
co-arbltlator understood they were to- pmceed Wlth thel
reference in the usual way and did so awardmo" an
-allo wance ' of 4 annas pe1 piece. Lalp Naranp si

- o[1908] 2 K. B. 907 at p. 922.° - - B (1915) 85 L. J. K. B. 160, -
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:Aev1dence in ex%mm’ttlon-ln-chlef is to the same eﬁect

The cross-examination was not directed to the- plactlce "

“before arbitrators but rather to the custom set up in \the
‘ ertten st atement : :

It is pernnssﬂ)le for arbitrators, Who are expexts in
the tlade in which the question referred to them has -
arisen, to act upon their own knowledge of the usages

of that trade: see the judgment of Lord Loreburn - in

the ‘case of Produce Brokers Co., Lim. v. Olympia Oil

.and Cake Co.®,

Tt is, however, contended for the plaintiffs that ,the
practice.of arbitrators in fixing- allowances, even- if
sanctioned by custom, is irrelevant in the present case

owing to the restricted terms of the reference of the 8th

-of July. It is contended that the arbitrators had no

authority to decide any question but that stated in the
reference, namely, whether the goods tendered were in-

accordance with the contract. This.contention receives

‘Support not only from the defendants’ ‘solicitors’ letter:
of the 3rd of August and the post bellum repudlatlon _

by the plaintiffs’ solicitors But also from the decision of

the Court of Appeal in England in Re an arbitration’

between Green & Co. & Balfour, Wrilliamson, & Co.®,
in which it was held that under a very similar reference

the arbitrators had no jurisdiction to award that the

buyer should take goods found to be not up to the sam-
ple with a reduction of price. - It is apparent, hewever,

from the judgments delivered in that case that evidence

would be admissible to show that the arbitrators had in
- fact been asked to decide sgmething more. '

In the arbitration under contract A the facts are that
at the survey the plaintiffs asked Lalji Naranji, who
_was his nominee, to award an allowance in the hearing
of Lukhm1das Vussonji the defendants salesman, who

@-(1915) 85 L. J. K. B. 160 at p. 163. @ (1890) 63 L. T. 325,
ILR 9—-—4 »
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represented them at the survey. No ob]ectmn to such’

"~ “a course'was taken by Lukhmidas nor-have the defend-
- ants ever ob]ected t0 the allovvance made ‘by. the:

arbitrators. In this:respect, therefore, they must be
taken to have 1at1ﬁed the conduct of their repr esenta-r
tive in not -objecting to the request of Rowii that anA
allowance should be made. _ Under these circumstances,
I see no reason to differ from the conclusion- arrived at

"'by the learned Judge that it cannot be said that the

R L We are to nge delivery of the _goods whlch ma'y-, have been sold before
“this contract but we are not to give delivery of the same during your.
period.” -

question of the. allowance was nop’ properly refened to

_‘thearbltrators e ‘ e e

e

" In this view of the case the q_uestlon Whether the

: , custom alleged would be inconsistent with the wmtten
" contract standmg alone, is not_the crucial questlon‘
‘The plaintiffs are bound by the award made in pur-
-suance of their. request and not ob]ected to by thelr

'opponents s T v

- I may observe that there appears to -me to be 1o
foundatlon for the defendants’ contention that the scope

“of the reference was not the subject of consideration in
. the trial Court. It is; I think, perfectly clear that the-
Jlearned Judge was dealing with this point in the pass-

age in which he discusses the conduct of the plalntlﬁs,

at the time of the survey. It is equally clear that the;
_ same point has been utged on behalf of the l3leuntlffs m :
" clause 10 of the memo. of appeal

For the reasons stated above I am of opmlon that

-the decision of the learned Judge reoardmg the 84 bales’
* “under contract A should be affirmed. A &

N

The remai mng pomt is Whether the defendants have

'xbroken the contracts B, ¢ and D, of September 1913 in '-
E whmh they agreed as follaws :—



voL XLI] - BOMBAY SERIES.. 543~

-

Pnorto these contracts the defendants had entered

1nto contracts on similar printed - forms with two other - :

de‘xlers for delivery of similar godds over certain

perlods which ‘were running in September 1913 but:

“would expire before the periods for deli’very of the

.

- plaintiffs’ _goods under contracts B, C and vaould
commence.» e :

The con’lmon fea’rures of all the. contracts materlal‘
for the present pomt are clauses 1,.\3 4,5, 6 and7,
1n Exhibit O1. ' A .

1. thave pmchased the sald goods under manufacture and we bmd

ourseh es to take dehvel Y of all the goods appertamwg to this contract or a
part thereof as you may give delwery. S

3. Should we fail to clear the goods Wxtbm twenty four.hours of theu‘ .

“being réady for delivery, then the goods shall remain at our rlsk ‘and we are’
respons1ble for all kinds-of damages.

. 4. Your giving notice of the goods being ready -is tantamount to ':yotu“

”téndering the same. On theTotice being posted to our address the same would '

be consxdered to have reached us.

’ "5.' When you tender the goods we are bound to pay for and clear the same. "-

6 ~If we do not clea1 the goods then we are to pay 1nterest at the rate of.
9 per cent. from the date on which the same should have been cleared. So
“also we bmd ourselves to pay godown rent insurance. (charges) and whatever
other expenses may be 1nourrcd - -

T Should we fail to clear the goods in t1me then you may bell the same at
. any time.you like elther by public auction or-by private sale i in one lot or in
“pieces at our risk and cost; and as to whatever loss you may suffer thexeby we
-are to pay the same without (ralsmg) any objéction and as to whatever profit .

.'may be made we shall have no manner of right thereon. .

In'practice the defendants about once _each Inonth

: would send the buyer a delivery order. in respect of

such of the contract goods as Were'ready for delivery in
_.the Oompany s godown and the buyer would sign an
acknowledgment of dehvély of so many bales and the
" goods would be debited to.him by the defendants. .- If
" his obligation to clear the goods within twenty-four

~ hours under clause 3 was not discharged, interest
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’Would begm ‘to mn as Well as godown rent f01 the :

storage in the. defendants’ ‘godown and insurance,: other
charges under clause 6 to be followed on failure to clear '
and pay for the goods within a reasonable time by sale,
by the defendants at the buyer’s risk. and cost. Under:

_clause Y of the contract objections to the goods would

not, prevail if not made within eight days and the

. buyer would be bound to take dehvery notwﬂhstandmg
~his ob3e0t1ons ' : :

The defendants contend that the debltlng of goods to ‘

.the buyer and sending him a delivery order. for signa- .
~ ture marks the period of delivery for within twenty-‘
- four hours the defendants'would hold uncleared goodsf-

as Warehousemen and bailees for the buyers. .

, In my opinion this ‘contention is correct. ‘Dehvery

within the meaning of the added clause relates to some :
act to be .done by the sellers but their ‘obligations. -
ceased with the debiting of the godds and their trans-
ference from the defendants” Mills to their godown. -
Thereupon constructive delivery took place. “Itisa

change of possession without any change of the actual
. custody....A seller in possession may assent to hold the
" thing sold on account of, the buyer. When hé begins -

so to hold it, this has the same effect as a physical
dehvely to the buyer or his servant, and is an-actual

‘recelpt by the buyer:” see Pollock and Wught on:

PosseSsion, p. -72. -Holmes, in the Common Law .
p..233, ~remarks that:— : . B
“ Where goods remain in the custody of a vcndor, appropnatlon to -the :

contract and acceptance bave been confounded with delivery. Our ‘law hias
adopted the Roman doctrine, that there may be a delivery, thatis, a change )

. of possession, by a change ih the character in which the vendor holds, but
. has not always 1m1t'1ted the caution of the civilians with regard to whatv'
amounts to such a change.”

- Here, m,my oplmon the provnmns of the contmcts

pleclude the poss1b111ty of doubt a8 to the poinb of tlme ‘
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When the change occurs. Tt is not necessary to repeat 1916,
“the indications noted by the learned trial Judge of the, '“‘“
understanding of the parties in the matter, but we may — “gorcst
‘add that the award itself affords an instance of the o N
practical effect of clause 9 of the contract. = The arbitra- : Bg&ig_‘
-tors, experts in the practice of the trade, held that with -~ Umre

. SriNk .
regard to the bales debited on the 30th May and &{\;’I:Alvhj_ig

ob]ected to on the 5th June 1nte1est_ should only run (Co
from the 31st of July, the date of the award upon the -
“objections. This would be the penod of change of
possessmn if not of custody. L ‘

, The de01ee of the lower Court must be afﬁlmed and
the '1ppkeal dismissed with costs on the appellants.

‘HEATON, J.:—I agree that the appellants’ contention -
~as to contract A fails and that Macleod J.’s ]udrrment in
- this partlcular should be affirmed. But I am far from
- sure that it cannot he affirmed on the ground that there
is not any contradiction or repugnance between the
~ written contract and the contract as modified by the
“-custom.' Whenever a -custom prevails it necessarily
~ leads to the establishing of a contract different in some .
- particulars from the written contract, otherwise custom -
would be useless -and would never be relied - on.
Variation from the written contract is, -therefore, inevi-
table where a custom has to be relied on. But variation
need not be contradiction or repugnance; in some cases -
it is, in some, it is not. In this particular case I think
it is not. I need not develop the point, as the judg-
-ment of Macleod J. is supported on other grounds.
~ As to the rest of the decision I agree. o

Solicitors for appellants Messts. Shroff, Dinshaw
“and Dharamsi. 3
. Solicitors for respohdents: Messrs. Payne & Co. .
- . * Decree affirmed.
T G G N.



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 
	Page 730 
	Page 731 
	Page 732 
	Page 733 
	Page 734 
	Page 735 
	Page 736 
	Page 737 
	Page 738 
	Page 739 
	Page 740 
	Page 741 
	Page 742 
	Page 743 
	Page 744 
	Page 745 
	Page 746 
	Page 747 
	Page 748 
	Page 749 
	Page 750 
	Page 751 
	Page 752 
	Page 753 
	Page 754 
	Page 755 
	Page 756 
	Page 757 
	Page 758 
	Page 759 
	Page 760 
	Page 761 
	Page 762 
	Page 763 
	Page 764 
	Page 765 
	Page 766 
	Page 767 
	Page 768 
	Page 769 
	Page 770 
	Page 771 
	Page 772 
	Page 773 
	Page 774 
	Page 775 
	Page 776 
	Page 777 
	Page 778 
	Page 779 
	Page 780 
	Page 781 
	Page 782 
	Page 783 
	Page 784 
	Page 785 
	Page 786 
	Page 787 
	Page 788 
	Page 789 
	Page 790 
	Page 791 
	Page 792 
	Page 793 
	Page 794 
	Page 795 
	Page 796 
	Page 797 
	Page 798 
	Page 799 
	Page 800 
	Page 801 
	Page 802 
	Page 803 
	Page 804 
	Page 805 
	Page 806 
	Page 807 
	Page 808 
	Page 809 
	Page 810 
	Page 811 
	Page 812 
	Page 813 
	Page 814 
	Page 815 

