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HEATON J —1I entirely agree. We are Quiﬁe: sabis- -

ﬁed from a perusal of sections 435, 437 and 438 of the
‘Criminal Procedure Code that that Code emphatlcally
doés not contemplate a reference of this kind. . I only
add that if we encourage references of this kind, it

would open up an. alarmmg v1sta of undesmable pos- ’

31b111tles & , )
Answer 'q,¢EQrding .
R."R.
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"Before Sir. Basil Scott, K., C’kiéf Justice and Mr, Justice Heaton. - .

, THE.MADHAVJI DHARAMSEY M'ANUFACTURIN‘G CO., v1D. .(APPEL-
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Tn/'rzngement of trade- name—-—Manufacturers of cloth aﬁiwmg numbers on- -

pieces sold—Cloth lmown by the numbers afiwed as being of a particular

*‘manufacture—Numbers; not quality marks—Agents and middlemen ordermg
out goods by numbers alone—Use of numbers protected, “when they are
‘particular marks of a manufacturer s goods—Numbers, when a trade -RAMe—
Cases of. actual deception not necessary ’

The plaintiffs were manufacturers of cloth on a large scale -at their Mills

in Nagpore, Central Provinces.- In -the year 1904, they commenced fo
" manufacture a certain quality of black twill and to distinguish this particular
) cloth from all other cloths of their manufacture stamped on each piece of
“cloth the No. 2051 and 1mmedlately below that number “stamped each- plece

. with the No: 10 which denoted the colour and shade of the cloth. There was

. also on each piece’ of cloth a woven device of a serpent surrounded by a
scroll contmmng the name of the Empress Mill. This'twill had acquired a
. great reputation in the Indian markets and particularly in Sindh, the North-
* West Frontier Provinces and the Punjab, where the plaintiffs had their
selling é_lrrents at Amritsar, Peshawar and Karachi. The dealers in these towns

®0.0.J Appeal No. 44 of 1915 Suit No. 26 of 1914
IQ L. B'

-



“MapEAVIY

DHARAMSEY ™~

MaxuUrac-
TurING Co.
v, |
{THE
«OENTRAL
- - IND1a
SPINNING,

“WeaviNe -

AND MaxNu-
FAOTURING
. Co ‘

50 - INDIAN LAW REPORTS. [VOL. XLL-

19180 -

and other smaller towns would apply to the selling agents for the plaintiffs -
cloth and-the cloth would be distributed by these dealers to -smaller dealers -
in smaller towns and villages and so on until it ultimately found its way to

- the consumer. In or about July 1918, the defendants beganto manufacture

black twill cloth and on every piece of such twill put on the No. 2051 with the
No. 10 below in the same position as No. 10 stamped on the plaintiffs’ cloth.
In addition the defendants annexed a label thereto representing an image of
the Sun known as the *Sooraj Chap’ or Sun label and also a white ticket
bearmg the defendant company’s name and other partlculars in English, -
Gu]arathx and Urdu languages. The plaintiffs alleged that by the.year 1913

. their No. 2051 had become identified with their goods and any black twill cloth

"+ stamped with the No. 2051 .would be ordinarily taken by purchasers as being-

the well-known No. 2051 cloth of the plaintiffs and would be very hkely passed

“off by rival companies as being the plaintiffs’ goods. The plamtlffs contended
* that they were entitled solely to the use of the No. 2051 on their .black twill

and the use of that number by the defendants on a similar twill constituted an

. infringement of their rights. The plaintiffs accordingly sought to restrain the

" defendants,

N

" defendants by injunction from selling their black twill cloth with the No. 2051
- stamped on it,’and for an account of the profits made by the defendants by

the sale of their black twill with the No. 2051 stamped on it. The defendants
pleaded that the No. 2051 was merely a ‘quality mark descriptive of goods
and was so adopted by several dealers in black twill. They further relied on

‘the fact that they had taken particular care to distinguish' their goods from -

those of the plaintiffs by using different labels and devices. The trial Court™
decreed the plaintiffs’ claim for injunction and account. On appeal by the -
. ¢ ’ .
" Held, (1) that the plaintiffs having established that the particular No.” 2051 .
was an invariable indicdtion of the cloth being of their manufacture, they

were entitled to claim an’ exclusive right to the user of that number m'

. connection with the black tw1ll which they put on. the market.

. Barlow v, GobindramV} distinguished, Wotherspoon v.. Currie®@ and Bur

- mingham Vinegar Brewery Company v. Powell,@ followed ;

(2) that it was not necessary for the plaintiffs to prove “cases of actual
deceptlon,’lf the defendants had put.into the hands of mlddlemen 4 means

: whereby ultimate purchasurs were likely to be defrauded

'Singer Manufacturmg Campan y v. Loog® and Lever Vi G’oodwm &

followed.” ) . N
m (1897)24 Cal. 364.  ® [1897) A. C. 710. :
@ (1872)L R.5 H.L508. @ (1880) 18 Ch. D, 395 at. p. 412,

® (1887) 36 Ch. D, L
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. SuIT for 1n]unct10n and damages

The plalntlffs were manufacturers of cloth on a -

_ large scale at their Mill in Nagpur, Central Provinces.

Tn. 1904, the plaintiffs commenced to manufacture -

a certain quality of black twill, and for the purposes of
reference they distinguished 1t from other kinds of
cloth manufactured in the mill by assigning to’this
twill. No. 2051. T‘he shade colour of the twill was

" distinguished by a series of numbers commencing

. from 1. The black twill in dispute was distinguished

by No. 10 put immediately below No. 2051. ' ;‘ -

The sa1d cloth of the plalntlffs had acqulred a great :

~ reputation in the Indian markets, and particularly in
Sindh, the Punjab and in the Nort-West Frontier
Provinces and was generally known and ordered by
persons wanting the same by the name of No. 2051.
The said number had become identified with the
plaintiffs’ goods, and any’ black twill. cloth stamped
with the No. 2051 was usually taken-by pugchasers as
-being the well-known No. 2051 cloth of the plaintiffs.
On each piece of the said cloth of the plaintiffs was
also woven the device of a serpent surrounded by a
scroll contammg the name of the Empress Mill.

-In or about July 1913 the defendants who were a
Company carrying on the manufacture of cloth in
Bombay put on the market a black twill cloth which
they called drill and which was also marked No. 2051,
 with the No. 10 below in the same position as the
No. 10 was stamped’ on the plaintiffs’ cloth. . The
defendants annexed-to every piece of said cloth a label
representmg an image of the Sun known. in the Bazar

¢ Sooraj Chap or Sunlabel. In addition thereto a
Whlte commission agent’s label was annexed indicating
in the Enghsh Gu]arathl and Urdu languages Where
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“t;‘_1916' - the said: cloth Was manufactmed and where it could
“be purchased. On each piece of the said cloth were

printed in Gujarathi the words “ Goods manufactured

_in India,” and “ Madhowiji Dharamsey Manufacturing
‘Company:” . The plaintiffs alleged that by the

year 1913 their black twill had become thoroughly

known amongst purchasers by its number alone, so

that anybody who wanted to buy the -plaintiffs’ black

“.twill would not write an order “a bale of black twill
- from Nagpur Mill bearing the mark of the serpent and
_the number 2051, ” but would simply order “a bale"

of black twill No 2051 The plaintiffs . therefore -

| claimed to be entitled - solely to the use of their

number on their  black twill and contended that the

 use of that number by the defendants on a similar

twill constituted an infringement of their right. The

plaintifls prayed infer alia that the defendants may be

restrained by an injunction from selling their black
twill cloth with the No. 2051, stamped or printed, or -
otherwise . placed thereon, and from passing off or

_putting on the market so as to enable others to pass off

the defendants’ black twill cloth as the No. 2051. black
twill cloth of the plaintiffs. The plaintiffs further
ought an account. of the proﬁts made by . the _
defendants by the sale of the said black twill cloth -

| beating the No. 2051 or in the alternative damages “to

the extent of Rs. 10,000. The defendants denied that.

“the plaintiffs had any exclusive right to or property

in the No. 2051 and pleaded that the whole get-up. of
their product was so widely different from that of

- the  plaintiffs that it would be. 1mposs1ble for 'the
' defendants or others to pass off the defendants’ drill
cloth for the plaintiffs’ twill. ' The defendants - also.
~ relied upon the fact that their cloth was stamped on
 the warp .side . of the cloth as all drills usually were,
 whereas the plaintifis utilized the wett side: ~of their
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“cloth for stampmg The suit was tried by Macleod J.
His Lordsh1p after reviewing the facts of the case
proceeded 16 observe as follows — , S

‘MACLEOD, J.i—T think there can be no doubt that a

'manufacturm can establish the right to the use of a
particular number-as a trade-mark ag well as a right to.
_use a particular device, or he may use the “two in' con--

janction. Thelef01e it does not- matter much what the

particular drawing or number on the manufdactured

goods consists of, provided that thegoods become known,
‘in the market, by that particular device or number.

Then if ‘there is a device as well as a number, it

depends on the evidénce in each case as to what is the

dominant part of. the manufacturer’s mark, Whether'

the .device or the number or the two in conjunction,
and if the plaintiffs establish the fact on their evidence
“that goods become known in the market and are sold
by that particular number, then it is not necessary for
them to prove that the purchasers have actually been

deceived by the defendants using this particular -

number.  But-it is for the plaintiffs to satisfy the Court

that the'similarity between the respecflve marks of the .

plaintiffs and the defendants ig stuch as to be calculated
to mislead pulchasexs It-is permissible for the plamtlff
to ask for an injunction against a rival trader, as soon as
he knows that other goods bearing his mark and stamp
are found placed on\the market. When the plaintiffs’
black twill was placed on the market it was probably

known either as Ser pent Chap or Nang Chap No. 2051.

of -the Empresq Mills or pelhaps by the description
Empress Mill Nang Chap ; but the evidence adduced
now proves conclusively that, as time went on,
purchasers, 'Whet_her ‘retail or wholesale, and Whole-
sale dealers may be purchasers only of a single bale
or'a large number of bales, sent their orders for black

- twill No. 2051, without referring.either to the plaintiffs’
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* name or the senpent device. And there can be no
‘doubt that what they expected to get when they gave

that order was plaintiffs’ black twill because there was
no .other black twill on the market, at that time,
bearing No. 2051, except the plaintiffs’. It has been

- suggested that purchasers must have associated -the

plaintiffs’ name with the number. Thatin a sense is
correct, but it does not mean that a shopkeeper in a
frontier village. when asking for a bale of black
twill No. 2051, was bound to have in his mind the

" personality of the plaintiff Company. All he

would require to have in his mind was that he bought

- this particular kind of cloth before with the plaintiffs’
~mark on it, and he wanted to have it again. If the

purchaser has to be actually acquamted with the
personality of the manufacturer, it is clear that

‘manufacturers in the export trade would never have

any chance of establishing their right to any particular
trade-mark.” It is obvious that the purchaser of a

‘particular kind of cloth, bearing a particular device

manufactured in Manchester, if he happens to be on the

. other.side of the globe, will have no idea whatever of

the manufacturel except as a person who has sent out
the parmculal goods which he wants to buy.

There is na necess1ty for me to go through the
evidence taken on commission at length, because the
gehveral' effect of it is clear, namely, that these various .

- dealers have shown and have produced in each case,

-particulars of orders from their constituents, for-this

" particalar black twill, by the No. 2051. Nor is it

" necessary, as is usually argued in this class of cases, for

the plaintiffs to prove that the purchaser has- been
deceived.or will be deceived if he had both kinds of -
cloth placed before him. This would not, in any event,
be the case when the actual purchase is made. It is

+sufficient if the Court is satisfied that a purchaser .
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/When wanting to buy the plammﬁs cloth may be
‘misléd into buying the defendants’. Now the defend-
_ants say that they protect themselves by placing
other marks totally different from the plaintiffs’ marks
on their twill. That would only be effective if they
"had_proved that the purchasers knew the plaintiffs’

goods by some other portion of the device than the
number. That a practice exists amongst the Bombay
Mills of copying numbers appertalmng to goods of -
rival Mills which have attained a certain popularity in-

the market, is clear from the circular defendants have
put in, which has been sent round by the Mill Owners’
Association to its various members. In that they refer

to the objectionable practice current among Mills of

_copying each other’s numbers.- And however much

the defendants may protest that their multi-coloured

ticket distinguishes théir goods from the plaintiffs’ so

that there can be no possibility of deception, the fact

remains, as I pointed out in the argument, that the-
defendants without any reason whatever,—for none has

been called to show why this number was assigned to. -

their - black twill—copied this number, which the

plaintiffs have been using since 1904.° If there was no -

importance attached to the number there was no

possible reason why they should have fixed upon it,

rather than on any of the other hundr eds and thousands
of numbers, one -of which they might have  attached
to this particular kind of twill. - The only reason the

Court can give for their having fixed upon this
particular nwmnber, must be that the purchasers of

this kind of cloth attached considerable iniportance to
‘the number and bought -the plaintiffs’ cloth by that
number, and the defendants thought, if they used this
" particular number, they might induce the purchasers
to buy their cloth, instead of the™ plaintiffs’. Their

cloth is somewhat heavier apd somewhat cheaper than

1916.
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1916.  the plaintifls’ cloth Not content only withi copymg
Mavaave ‘the No. 2051, they have also added the 10 which has
Draransey Dothing to do, in its sense, with colour. "It has been
ﬁiﬁgg’o -suggested that it describes weight. That cannot be:
. * the case, because it has been proved that each piece of

CET&EAL_ the defendants cloth Welghs from 113 to 12 lbs.
~ “Ioia Therefore, itis quite clear that the plaintiffs thought
| SpmvIN®  there was- some magic in the 10 as well as in the 2051
- axp Maxv-  which induced the purchasers to buy the plaintiffs’-
- TAE® cloth. Again it may be said that if no importance

was attached to the number, the defendants, when the.
_ plaintiffs gave them notice, could easily have changed
- the number of this particular kind of twill rather than
run the risk of 11t1gat10n in 01der to defend theu'

alleged right to use 1t

His Lordshlp accmdmgly demeed the plamtlffs
claim. The relief was glanted in the following
form ;— o ' L e

. This Court doth pass judgment for the plaintiﬁél and
doth order 'and decree that the defendants their.:
“servants and agents be and they are and each of them
is heleby restrained from selling black twill cloth with '
the No. 2051 stamped or printed or otherwise placed
* thereon whether with or without the No. 10. beneath
it and from passing off or putting on the market so as.
to0 enable others to pass off the defendants’ black twill -
“cloth as the No. 2051 black twill cloth of the plaintiffs;
and this Court doth declare that without prejudice and-
sub]ect to their right to appeal against .the decree the -
_said defendants by their- advocate hereby undertake
to remove and efface the said No. 2051 from all black -
~ twill cloth of their manufacture in their possessmn
power or control and this Court doth further order
" that it be referred to the Commissioner of this Hon’ble
Court for faking accounts to take an account of the
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’proﬁts made by the defendants by thé sale of thelr“
black twill cloth bearmg the said No. 2051 with or .

Wlthout No 10 thereon and %h1s Court dobh further

401der that the said parties do appear before the saldw

Commissioner either  in "person or by advocate. or
LGN THE ‘
. CENTRAL"

and report to th1s Hon’ ble Court with all convenlent

attorneéy and that the said Commissioner do ascertaln

despatch upon the matters hereby referred.

The defendants appealed

Setalvad Wrth Kanga and‘ Vakzl for- the appel->

lants *—--The “defendants’ cloth bears different labels
‘and” dev1ces and - ig so entlrely -dissimilar- from the
plamtlffs cloth . that there is no ‘likelihood of decep-.

- tion. Tb,e test is-whether ordlnary purchasers exercis-

Jing ordmary caution are likely to be misled: Singer:

’Manufacturmg O'ompany v. - Loog. @ The “defend- -

ants put their own name on their cloth Notice - of
goods being manufactured by persons selhng them. 1s

‘strong-evidence of hona fides in their favour:. Smger.
Manufacturing Co. V. thson @ - Purchasers aré either-

" wholesale dealers or u1t1mate consumers The former
are. "people who - generaﬂy ‘know --how to readaand
write and are familiar Wlth goods manufactured in this
country. ’l‘he latter are generally supposed to be’

illiterate’ Who would give their attention on the label

and device more than on the mumber. Moreover the\'
1p1a1nt1ﬁs have no exclusive rlght or property- in

No. 2051 The mere fact that -a. cloth is_known by a

‘parbloular ‘number is not suﬂic1ent -The plalntlffs.
must further ‘show that the . number came to0- heé

associated with the eloth of plaintiffs™ manufacture
alone : see Ralli v. Fleming.® . Evidence shows that

No 2051 is merely desorlptlon of oloth and denoteS’

m (1882)8App “Cas. 15. - . K (1876) 2 Ch. D. 434
' 0] (1878) 3 Cal. 417.

I.LB.H
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1916. - Dblack twill and No 10 denotes»black colour Ev1dence -
—F— . adduced is of-wholesale dealers ore commission agents, -
~ MADHAVIL .
Duanamsgy 10t of retail dealers or unwary purchasers.~ The whole-. .

i’ MA"UMCG‘ sale dealers and commission agents mierely depose to
\TURI\G 0. ! ) ) ’ )

o ~ their opinion, viz., that an ultimate consumer may be
y dl‘:f:;:AL ‘deceived. Their opinion is valueless. They admit they |
, -Ixpa . themselves would not be deceived. For restricting

SpomING, - xclusive Tser of numerals: see ‘English Trade Mark

axo Mano-- Act’ of 1883 and compare it with Trade Mark Act
FACTORINE. of. 1905, sections 2, 39-64. - The Indian Trade Mark Act _
< =7 of 1889 alse puts ‘numbers’ under trade descriptions
and not as forming an essential of trademark : seeBarlow-

' v. Gobindram," and Sebastia,pp. 93,'94 (5th Edn.). ’
LaStly, the ‘injunction -is too wide: ~-It must be

conﬁned to-such .,places as have been proved to be
" markets for plaintiffs’ goods and not . extended: -to- the
whole of India. Further plmntlﬁs are only entitled. to
such. profits as are attributablé to our use of their -trade

- mark and not toall ﬁloﬁts ses Cartier v. Carlisle.® L

Desm W1th Tnverarity, Strangman and Jinnah, for
the “respondents :—Cloth. No. 2051 was 1nvar1abLy
associated . in . the “mind of' the purchasers - as the
manufacture of the plalntlﬂ's When black twill:
No. 2051 is-ordered the ‘purchaser expects to get the
article made. by the plaintiffs-and-not a similar. article
made by: any . other manufaeturer. ‘The purchaser
- expects toget {hat twill to which he has got accustomed :
see the remarks of Lord H‘lleU.l y in the Birmingham:.
Vinegar- Brewery Company v. Powell®. See also-

v Wotherspoon v. Currie® and Lever v. Goodwm ®)
There'is nothlng to s])10W that No: 2051 1nd1cates merely
a ‘quality in the abstract,.and not an assomatlon with
plamtlﬂis goods. - Ralli v. Flemmg“’) and. Barlow v g

- N . /
Com (1897) 24 Cal. 364, @ (1872) L. 3,51;.. L. 508.
@) (1862) 31 Beav. 292, ') (1887) 86 Ch, D. 1. - -
C O [1897]A.C.710. 0 - . - O (1878) 3 Cal 417"
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Gobmdram“) can be. chsfmgulshed on thls ground

Those. cases rehte to goods zmported L i g_{ v
) 4

If goods came to be known by a 1)a1't1cular number :

* the difference’'in the labels and devices is. 1mmater1al
There is no reasonable explanation for the adoption of
the number selected by the plaintiffs.. ~Even When
numerals are. concerned the principles to be apphed

should not be different from those apphcable in the
case of ordmary tradem'u'ks see Seizo v. Provezende.“ o

_ As to the form of decree the amengdment sug Ofestecl
Awould enable the defendants to do indirectly what they.
~ are forbidden to do directly. As regards accounting .of
proﬁts see the order made i in In/re Aver J ’s patent @

CAV.

SCOTT C.J. .~—As to the- mam facts there 1s no d1spute.

, They are conc1sely sbated in, the first paragraph of” the
: ]udgment of the lower Court as follows :— )

The plamtlﬁs are’ manufacturers of cloth. which they manufacture in thelr '

Mill, in Nagpur, . in” the Centrak Provmces "In 1904, they commenced to
manuf‘xcture a certainl quality of black twill and for- the purposes of 1efe1ence
they’ distinguished it from other Lmds of eloth ‘manufactured-in-the Ml” by
+.assigning to this twill No. 2051, -Tiie shade colour of the twill was dxstmg’

uished by a series of niimbers commeheing -from 1. Thé* black twill was

dlstmgmshed by No. 10. The number 2051 was in’ no way descriptive of the
twill cloth. " On cach picce of cloth; was also woven the dev1ce of & serpent
. sunounded by a seroll containing the name of .the Empress Mill. This twill
“was put op the market in the Nortl-West -Frontier Provinces, Sindh and -the
Punjab where the plaintiffs have got their selling agents at Amitsar, Peshawar
“and Karachi. 'The Cealers in these towns and other smaller towns w ould apply
to tl&e selling agentsfor the plaintiffs’ cloth and the cloth would be dlstnbuted
by these dealers to smaller dea]ens in smaller towns a'rd nll'lges and so ‘on until
it ultimatelys found its “way to the consume1 In or about July 1913, the
defendants who were a Company carr ymg on the manufacture of cloth in

BOHlb‘ly, put on the market a. bl'v.ck twill cloth whlch was also marked “ 2051 n

Cwusen) 24 Cal 364. . . o (1865) L. R. 10h 192,
- 8) (1887) 36 Ch. D 307 '
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N v1:,916. T _with the number 10 below In addltlon there was a pnnted hckct aﬁixed to-
- - each piece, a sample of which-was affixed to the piece' of cloth manufactured
.- MADHAVII. by the defendants put’in as an Exhlbxt in this case and there was also a white'

;Pnﬁi?g:H ticKet beamng the defendants’ name and other particulars. - .. e
FACTURING ~ The plaintiffs a]lege.that by 1913 their black twill had. become known
, ;-'_%0'; - amongst; purchasers in-Sindh, the Punjab and the Frontier Provinces by its-
\ f’l-‘r.m - number alone, so that any, body‘who wanted to.buy the plaintiffs’: black twill.
- CENTRAL "~ ‘would not.write an order “a bale of black twill from Nagpur Mill beanng the
L S'I}II:III)\TII?\I @, mark of the serpent and the nurither 2051 " but would mmply order “a bale

- Weaving  ofblack twill No. 2051 "

L4¥D MANU' The' “plaintiffs contend that they have estabhshed thig by_then' evidence and
“FACPURING -

‘Co. . - that _they “are, therefore,- entltled solely to the ‘use of that number on their
" black twill and ‘that the use of that number by- the defendants on ‘a similar

. twill constltutes an 1nfnngement of- then' nghts
¢

The learned Judge held that the Ne 2051 was the
" d6minant characterlstlc of the pla1nt1fEs goods among

purchasers in’ the. Indian markets in Whlch it-had an
_extensive sale. and- tha’q it Was under this designation

that the constituents of up- country middlemen were in
‘the -habit of. ordering the plaintiffs’ twill of that de-
scription: and, being “of .opinion ‘that‘the defendants
“bad copied the plamtlﬂs”number in ‘order to induce
" purchasers to -buy -the defendants’ cloth, "which wasg
rather heavier and cheaper than the plalntlﬁsn, 1nstead

~of the plalntlffs cloth, ~passed the #ecree . for an
~1n]unct10n and damages'which is now under appeal -

The maln contentlon of the appellants is that the?
learned Judge erred in assuming that, purchasers order- -
_ing twill No.- 2051 or-2051/10- expected to ‘get the -
‘plaintiffs’ partlcular manufacture bearing ‘that mark"
and that on" the evidence. .the plalntlffs had failed to
prove that purchases of black twill No. 2051 or 205%/10 -
“were made on account of specml preference for- the
plamtlffs particular cloth and that the number of, com-
_bination of figures were merely a manufactul er’s num-
ber or quality number, to which the defendants had ‘ag
" jnuch right as the plamtlffs. . ’ '
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It Wlll be convenlent to deal with the questlcn of
quallty numbers first. The argument that numbers on-~
* ‘goods are merely manufacturer $ quality numbers may

‘bears not only a ttade device -but also a- fancy combina-’
“tion of figurés des1gned for that particular-cloth. *The
~number not only ‘represents no other cloth but that
parmcular cloth never bears any other nuimber—so that
~as far as quality is concerned (i.e. ‘the ultlmate result of

" the material and processes e mployed in that factory for

" the productlon ‘of that cloth). there is no standard of
' comparison but another piece of the” same cloth of .the

same manufacture.’ The s1mple questlon then, in such -

circumstandes, is whether the defendant in the passing-

off case is doing somethlng calculated to dece“ive pur-
" chasers 1nt0 the belief that they are buylng the. p‘tI‘tl-»'

- cular article which they know.as bearlng the particular
number. It'is not’a case of a known quahty of- one,
manufacturer 1nd1cated for reagons of convenience, by

. various numbers, as in Barlow v. Gobmdram ® but of -

_ the particular mark. in dlspute bemg an 1nvar1able
indication of the - cloth of the plamtﬂfs manufacture
. It ‘is, -however, contended that the plaintiffs cannot
" claim an éxclusive rlght to the user of the particular
combmatmn of ﬁgures unless 1t is shown that .the
purchagsers consciously associate the ﬁgures with the
pla1nt1ff-company But where’ goods have - acqulred
by a partmular fancy description, combmatlcn or

m(w%)%cuam

71916,

-~ MapHEAWIT
" DHARAMSEY
- be perfectly correct-im ‘a state of facts. such as was
proVed to exist in Barlowv. G’obmdram,m relied upon by
-the appellants counsel, wheré the Court found that the -
same 1mp01ters imported into India cloth of 1'Hent1cally :
_ the same quahty, kind and1 measurement under. differ- -
~ ent numbers as ‘well as different’ ob]ect designs. - But
t”.hat contention is 1nappropr1ate where the cloth of a
partlcular factory when of a particular klnd tnvariably -
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dev1ce ‘a réputamon,m the market-it is 1mmater1al that,

T the customers do not know. who the maker is.. In-
-MADHAV - '

DHARAMSEY
‘MAND-, -

" FACTURING
. Co.

Wotherspoon v. Currig® Lord Hathelley said: .-~
i .
...the name of the artxc]e again, if. it has acquired a name, Kflou]d not byx

Iany honest manufacturer- be put upon his goods if a previous manufacturer
~ has, by applying it to ‘his goods,’ acquired the sole usc of the name. I mean

the use in this sense, tlat his goods have acquired by that dcscnptlnn a‘name
in the market, so.that whenevér that designaticn is nvcd 11e is understecd

- to be the maker, where people know who the maker is at all -—or. if people

have been pleased with. an_article, it. shou]d be recognized at, once by the

_ “designation of the artxcle, although the customels may not know the name of

v

the manufacturer

_So also Lord Halsbury 1n Bzrmmgham Vznejaw
Bmwery Company V. Powell(” said :

3

It may be true that the customer does not- know or, care who the manu-
facturer is, but it is,a pa:llcnlar mqnuf‘lctme that he- demos He wants
Yorkshire Rehsh to w ]nch he has been '\ccustomed and- w Dich it is not dcrnrd

- has been made- exchmvely hy the plaintiff fnr a ureat number _of years. This |

thing whxch is put into.the hands of the-intended customer is not Yorks Ime
Relish in that sense. It is ot the ougmaL manufaaturo It is not made by

_ the persén who inv'énted it. Under these circumstarices it is.a fraud upeu ‘the
person who \purchases to give him the one thing in place of the other.”.

-
The evidence app_ears to us to.be convmcmg that the

‘piaintiﬁ's’ twill cloth hud by orlbefo'le 1911 (the year. in.

thch the - defendants claim to have introduced the -
marks complamed of) rchulred im the Northern.India
markets a reputation under the designation of 2051 and,
when . black, ‘of 2051/10 -and that purchasers desiting
~ that cloth ordered it rather by those figures than by
any other de51gmt1on and that the ﬁgures had: become
by use the dominant designation. 1t is sald that the
_ witnesses for the plamtlﬂs were middlemen.or commis-
‘gion agents and not the ultimate. buyers and that the
Wltnesses would- not be deceived. To this ‘the answer‘
is that their testlmony as to the form 1n Wluch order’

- (1872)L R. 5. H, L. 508 at . (2) [1897] A C 710 at p. 713
p. 514. " LI :
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for the pl'untlﬁfs cloth is usually given is good plOOf of . 1916.°-
the.association formed in the mmds of ultimate buyers .~

MapaAVIT -
between the figures and - the ~article pr oduced by the Dparansey:

plaintiffs. ' 'F AI;IT‘*&gN .
Itis also contended that no case of '1otua1 deception : C),f},,. e
has been proved but this is not necessary. It is suffici- - CEE?II:AL
ent to justify relief if the Coult is satlsﬁed as; we are TxpiA. |
here, that the defendant is putting. into the hands of f%ﬁfg&% :

middlemen a means ,whereby nltimate pur chasers alev © AND MaND-
likely to be defrauded: see Singer Marufacturing ‘?Acg‘gf}‘*’“’f
Company v. Loog®" and Lever V. Goodwin.® Ithas.

been contended that‘as the plamtlffs and defendants

affix to- then cloth .distinctive t1ade marks no 11np0rt.

ance should . be attached to the figures ; but it i a

matter of common -experience that- the  attention of -

‘buyels is often not attracted by the most pwmment

deswn Experience alone shows’ which device has.
caught’the attention of. buyers. Here there can be no-.

doubt that far .more importance: is attached to- the ;

-figures than to the plctomal repreaentatlonsxand the
conclusion is almost irresistible - that the defendants-‘
knowing the importahce attached by buyers to the

_ plalntlffs combination of figures adopted tlnt combi-

nation in the hope of securing for” theu cloth some of

the plamtlﬁe customels :

~ In our opinion the ]udgment of the lowe1 Court is
ught and should be aﬁirmed L

As regalds the fo1m of 1n1unct10n \ob]ectlon has been
1a1sed as to 1ts local extent and as regards the form of
the inquiry as to damages that it is sweeplng

" In our oplmon the injunction” must be wide énouﬂh
to cover all possible Indian channels of approach to the
ultimate bayers and should not be limited as contended -

0 (1880) 18 Ch. Dd 39526 @ (1887) 86 Ch. D. 1, 3, 7;
p-d12 S 4RP C. 492, 496.
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- by appellants and as regards the form of inquiry as to

damages it appears-to us that it would be neither
reasonable nor practicable to restrict the 1nqu1ry as
suggested. The wide form- of inquiry was adopted

-after argument in’ Lever' v. G'oo_dwm(l’ and has been
, rlghtly apphed&n the present case. - .

- The appeal 'must be dlsmlssed Wlth-COStSI ‘

+ Solicitors for plammffs Messts. Payne §- O'o
Sohcltms for defendants Messrs ‘Ardeshw Hor-i
musyz & Co.- ] '
Appeal dzsmzssed .
LEeN

,APPELLA::TE‘ GIVII]. .

~>

i Before Sir Sta,nley Batchelor, Kt., Actmg C’kzefJitstzce and Mr Justwe Skak

GANESH KRISHNA KULKARNI axp AN’OTHER (OBIGINAL PLAINTIFFS),
AppELLANTS 9. DAMOO VALAD NA?I‘HU SHIMPI AND OTHERS (ORIGINAL
DEFENDANTS), RESPONDENTS - o o . v .

de Procedure Code(Act XIV of 1882 ), sectwns 278, 282 283 cmd 23 7_.
" - Qivil Procedure Code (dct V of 1908), Order XXI, Rules 62.and 63_.

Attachment of mortgaged property—Applzcatﬁ;n to sell the property- sub;ect
~ to mortgage lzen—-Property ordered to be: :30ld free of morigage~Order not

o reﬁam_ble to Section 288—Suit on morigage a year aﬂer tﬁe a’ate vf tﬁe-":

order—Lzmztatwn Act (IX 0f 1908), Arttcle 1 1

The propeﬂ;y in digpute Wwag attached by the defendant 8 father under af

* decree obtained by him in a-suit of 1882. _The plaintiffs’* father in "response

to a-notice from the Court applied to Have the property sold subject to- his
mortgage lies. In 1883 the Court rejected the apphcatlon and- directed that

" the property should be sold free from the alleged mortgage claim. Thereupon ’

in 1910 the plamtlifs sued to recover the amount “due on- the mortgage. Both'
he lower Courts held that the order of” 1883 wag. passed under sectlon 282 of

. (1887) 36 Ch.D.1,8,7; LRPC. 492 496
: - Secqnd Appeal No. 13 of 1915. -
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