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o m -On these grormds we allow the appeal set " aside. the
Y‘%Gévlmn decree of the Assistant Judge and restore the trlall
BRIEATL “Court’s decree with costs throughout subjéct o the.
Misgm e ' variation that the ﬁrst 1nstalment will fall due on the

“GorAL, . 1st day of March 1917 and thereafter the money will be’
' payable by annual mstalments of Rs. 75. T e

Decree set aszde

BBy
ORIGINAL: QIVIL. -
Before Mr, Justzce Macleod
916 WILFRED R. PADGETT (Pmmmr) v JAMSHETII HORMUSIT

. %
Jam,ary 25 CHOTHIA (DEFENDANT)

February 107 Qontract with alien enemy—-—Smtus of sttzle ﬁrms——Oommon law doctrme——.‘
- Trading lzcen.ses granted to hostile firms, their eﬁect—-—chenses gmnted to
. Manager of a firm,. not ultra vires—The Hostile Foreigners' Trading Order -
- of 1914——The Indzan Councils Act of 1861, section 23~—dct I of 1915~
. Ipterest made pa Jable under conlmcts entered into before war—Suspension .
B of interest .after wm——Amemcan cases though not authomaiwe, noted on a’

“novel point. -

The existence of a.state of war between the respectlve countues of the .
debtor and the creditor suspends’ the acerual of interest when 1t would ordi-
. narily be recoverable as damages and not as & substantive part of the debt, the
reason being that. a pavty should not be ‘called upon’to pay damages-for
retaining 'money which it yas s duty to withhold. The accrual.of interest
is equally suspended, even when the alien enemy creditor remains in the country
of the debtor, until the debtor has “actual notice that the principal can safely -

- be paid . without the possibility of its enuring for the beﬁeﬁt of the enemy

. during the contmuance of hostilities.
Y

SUIT on promlssory notes

The defendant " gigned’ ﬁve promlssory notes for\‘
» varmus amounts payable on demand Wlth 1nterest at 3

Q C. J Suit No,. 1437 of 1915
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6 per cent per annum between the 2nd Apr11 1913 and‘
14th April 1913, in favour of Messrs? Bume and Reif.

There remained due f01 p11n01pa1 and 1nterest When

the suit was ﬁled Rs 15 017-8-11. ‘

" 1916} ¢

- "PADGETT

Ty, e

A AMSHETII

HORMUBJIL

-"The . partners 'in the ‘firm -of ‘Bume and Reif Wele'_'

Mr Bume and Mz. Reif, both Austrlans but Mr. Reif was
a naturalized British sub]ect The firm ‘had its Head

\Ofﬁce in Bradford in _Yorkshlre but had branches at

:Q.Hamburg, Bombay, and other places. ‘The expenses of

“the Bombay Branch iwere debited:to the account of the

Hamburg Branch, the Bombay Branch bemg v1rtually
~-an offshoot of the Hamburg Branch. - :

At the outbleak of Wal between Gleat Brltam and

| Austrla the firm of Bume and Reif became accordlng to
;i_the common law doctrine, a hostile firm. - The said firm
- was alsoa ¢ hostile firm’ within the definition contamed'

»‘fin clause 2 of the Hostile Foreigners Tradmg Order,

“- . On.the 9th February :1915, a license was granted to
the -firm of Bume and Reif on the application of the

,_.'plalntlﬂf Wilfred Rycroft Padgett the Agsistant Mana-
“ger of the firm, under the Hostile Foreigners’ Tradlng
Order to carry on -business under certain condltlons
‘The said license: expned on the 14th August 1915. On-
'._,the 15th August 1915, a fresh license was granted for
the_purpose of Wlndlng up the busmess and the same -
- expired on the 14th November 1915, further extensions
_ after that date being ‘refused by a notification in the
Gazette on the 17th January 1916. . However, on the -
_ 24th November 19135, a special license was issued to

Mr. W. R. Padgett for the purpose of enforcing by legal -

'proceedlngs payments ‘of debts due to and claims and:
~demands by the’ firm - of Bume and Reif with the
“‘previous author1ty of the Controller but not otherW1se. .
vé'Phe said license was worded as follows :—

ot
13

“And ‘whereas Bume anid Reif bemg merchants arid commls:-non agents.

: 1mporters wf piece- goods and sundry goods and exporters of tnnber .and Indlan
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ploduce and havmg thelr prmclpal office, agency, or. place of busmess at™
Bradford, . Yorkshire, in Envland and also carry ing on business at Bombay, -
Delln, Cawnpore, Amntsar Madras Karachi and Caleutta in British India and -

- ahostile firm within the meening 6f the said Order weré on the 15th day of .
. August 1915 granted a license under clause 4 of the said ‘Order to carry on or

engage in the said trade or business’ subJect to the condmons of the sald
license ; . ' o S aL

" And whereas the said license expxred on the 14th day of Novembet 1915’
and has not been renewed .

And whereas the said license was, as set out .in the conditions therein’

jmentioned, granted for the purpose, inter alia, of enabling the said Bume and

Reif to realize outstandings and debts and with the authority of the Controller -
of Hostile Trading Concerns ( bereinafter referred to-as the * Controller” ) to

‘sue for and enforce by legal proceedings, payments of debts due to and

clalms and demands by the said Bume and Relf

. £
And whereas the smd Bume and Reif have been unable within the penod of
the said license, to institute, continue or conclude all such legal proceedings as »
are necessary in_the course of and for the purpose of wmdmff up and closmg~
the sald business ; ' '

And whereas 11: appems to the Governor- Genelal of Indla m Counml‘
desirable to grant the hcense hereinafter set out ;

Now, ther efore, the Governor-General of India in Councﬂ does hereby glve ‘

“and gmnt license t6 W. R. Padgett as follows, namely —

. With the previous authority of the Controlle1 but not otherw1se, to brlng,
instituté, defend or refer to arbm ation any actxon, ‘suit or other legal proceeding

“at law in equity or in msolvency, or any ‘claim by or-against any person or

persons, relatmg to the property, credits or effects of the said Bume and Reif
and the said W. R. Padgett shall forthwith as directed by the Controller; sue
for, collect and.get in, receive and enforce by any legal proceedings agamst‘

. any person or ‘persons payment of any debt dus to, and cla1m and demand by,

the said Bume and Re1f i Co. S

~

o ThlS hcense shall con’cmue in force unt11 the 3Ist January 1916 subJect

" nevertheless--to the powers of the Governor-General in Council exercisable at

_ any time to revoke this license or at any time or from time ‘to time mod1fy,

- alter or add to the ‘conditions,- restnctmns or suspensions imposed hereunder."‘

Mr. Padgett filed this suit.on the 17th December 1915,

as .liquidator of Bume and Reif. W1th the prev1ous
authonty of the Controller.’ ‘ '
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The: defendant admitted liability,” but coﬁtended

_'(1) that the plaintiff could not maintain the suit as the A
~license-was wltra vires, being granted to-an 1nd1v1dua1 - PADGETT:

.and not ta the firm, and (2) ‘that the defendant was.not.

bound to pay interest from the date of the outbreak of
‘war until he was 1nformed that ‘a license to trade has
;lbe‘en,lssued to the firm of Bume and Reif. ~

The following issues were raised :—/ -
-1. Whether the plaintiff is entitled to maintain the suit ? ~

2 ‘Whether the p]aintiff’s license was not ulird vires of thé Govgmxﬁén’c ?. '

3 Whether in any case the defendaut is liable for interest after the. 4th-

of August 1914.;
O'ampbell for the plamtlff
Inveramt J, for. the defendant

C’ampbell :—The plaintiff is entitled to ‘mamtam thev
sult on behalf of the firm of Bume and Reif, the -same

being expressly authorised by the Controller of Hostile
Trading Concern by a letter dated 6th December 1915 ‘

The promlssory notes make mtelest payable N

Inverarzty -—The l1cense is ultm vires of the Govern-

ment, as the same is to an 1nd1v1dua1 and not to the.
ﬁrm The Ordinances bf the Governor-General in .

Council - under section 23 of the Indian Councils~Act

‘of 1861 expire after six months. = As the 'license-
expires on 31st January 1916 no decree can be passed-

_after that date. Interest is not payable. during
~war: see the remarks of ‘Abbott C..J.in Du Belloiz v.
Lord Waterparkm American cases show that interest
is not payable: see Trotter’s Law of’ “Contracts, p. 61 :

.see also Hoare v. Allen® ; Fowcmft v. Nagle("" and
Brown v. Hzatts“)

‘™ (1822) 1 D. &R.16. .. . (3)(;79'1)2Da11as 132.

@) (1789) 2 Dallas 102~ - V@ (1872) 15 Wall 177 at p. 185..

- 1916,

v

JAMSHETJL,
" HorMuUsJIL.
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O'ampbell in reply —The licerise under the- Hostlle-"
Foreigners’ Trading Order can -be granted to ‘1nd1v1‘-w‘
duals : see section 4 (1) of the Order. - American cases as. -

‘to- interest are mnot authoritative. - Besides- they -are
: conﬂlctlng The. defendant could have paid’ even the'_ N
§ princlpal Wlthout incurring a penalty '

C. ‘A.'y’.

 MACLEOD, J. :—Between the 2nd April 1913-and the

14th August 1913 the defendant signed five promissory
notes for various aanounts payable on demand -with -
: 1nterest at 6 per cent. in favour of Messrs. Bums and Reif..
..Deductlnw various payments made froni time to time,
there’ remamed due- for - prlnclpal and interest, when

the suit was ﬁled Rs 15,017-8-11, :

" When ‘war broke out between Great Br1ta1nand

_‘Austria the firm of Bume and Re1f became a hosmle.;
firm. -~ '

On the 9th Februaiy 1915, a license was granted to ,‘
the firm of Bume and Reif on the apphcatlon of W. R. -

-Padgett, ASS1stant Manager of the firm, under theu
" Hostile Forelgners Tladlng Order to-carry on business
. under certain conditions. The license was ‘to remain
" in force until the 14th August 1915. ’

On the 15th August 1915, a fresh 11cense wais granted

:to the firm for the purpose of winding up their business
“which expired on the 14th November, and; on the 17th

January. 1916,: it was notified in .the Gazette that an

‘extentlon after that date had been refused. But, on
.the 24th November 1915, a license was issued to .Mr.

Padgett, with . the previous authority of ‘the Controllel
but not otherwise, to- bring, institute, defend com-

promisé or refer to arbitration any action, suit or’ other’
* legal proceeding; -relating to the p"roperty,ﬂ credits or

: -p’ﬁects ‘of the ‘said -ﬁrin. :
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' The 11cense Was to contmue 1n f01ce un’ml the 3lst
':January 1916,

' - Mr. Padgett accordmgly filed this suit on. the 17th
i Decembe1 1915 as Liquidator of Bume and- Reif with
,fthe consent of the Controller ‘

" The claim is admitted. but it has been contended that
' the plamtn‘if cannot maintain the su1t and - that the
llcense giving him leave to' take: legal proceedlngs
agamst the debtors of the ﬁlm is ultm vwes :

In my opinion the hcense as granted to the plalnmﬂf

-Was within the powers of the Governor-Generdl acting -

under the provisions of the Hostile Foreigners’ Trading:

‘Ordér, .

, Then ‘it was . contended that- the- defendant Was not
liable to pay interest, which was recoverable as daniages
from the date of the outbreak of war until a. l1cense
to “trade had been. issted. - : :

Ta s

" This raises a novel pomt The'common 'léwv of

England must be applied, but-there is no direct autho- :

rlty Wluch lays down what is the common law.

In Du Belloiz v. Lord Waterpark® the plalnmff
"sued ona’ promlssory note signed in Paris on the 27th
December 1787 payable six months after date. The
defendant pleaded limitation but there was no ev1dence
that the plaintiff had been in England since the makmg
of the note.. The J ury asked whether they were bound
to ‘give ‘the-plaintiff interest as well ag “principal and
the learned” Judge charged them, that interest being
‘the damage for the detention of the debt, the question, -
was pecuharly for their consideration. The Jury gave

a verdict’ for the pnnolpal only

A rule was moved for to show cause Why the veldlct

should not be increased but the' Court-held that the

. (1522) 1"_ D, & R{167 - -

S »1516

b

PADGET’I‘
S “,a

JAMSHETJI;
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sooTe16. ques’mon of mterest had keen rlghtly left to the Jury
o " Abbott, C. J. concluded : - ;L .
PAI)GETT ‘
i_}~ v Vs . ~* But therd is another ob]ectmn to the plamtxfE’s recovermg interest on the
‘Irféﬁi‘t?;? debt, for durmg’ the greatest part of that time he was an’alien enemy, and
" could not have recovered even' the. principal in this country, and at all events
- during that portion of the ‘time-the interest. could not have run, and it Would
. even have been illegal to pay. the bill while the plaintiff was.an alien enemy.”
It thls view is correct it seems that the questlon of
: allowmg interest during the period of hostlhtles ought
- not to have been left to the Jury.

" . T have been referred to several American cases on the
point and though these are not to be considered as
authontatlve, I may refer to the principle which can be

, extracted from them to ascertain ' whether it is so, conso-
nant with the d1ctates of common sense that I may

. safely assume that it agrees Wlth the common law of
- England.~ :

. The result of these Amerlcan cases may be stated as”
“follows. The existence of a state of war between -the
respective countries of the debtor and credltor suspends
the accrual- of ‘interest when it would ordinarily be .
recoverable as damages and not as a substantive part
. of the debt. So limited the reason of the rule is
obvious, that a party should not be called upon to pay
- damages for retaining money which it was his duty to
withhold and not to pay it over. Itis essential to the
application of the rule suspending interest when the
" respective countries of the debtor and creditor are
engaged in war that the circumstances be actually such
- .that the paymen%t of the debt was made impracticable, -
1f not impossible. Thus 1nterest is not suspended in
“cases where the creditor, although a sub]ect of the -
" enemy, remains in the country of the debtor or hasa
known agent there authonzed to receive the debt..

~ The first proposition I accept, but I should 11ke to
hear further arguments on the questlon Whethe1 or not

e
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1nterest Was suspended as’ th1s firm remamed 1n

Bombay, until the firm was- glanted a license t0 trade

‘or until- the plalntlfﬁ Was granted the 11cense under ..
. JAMSHETJ["

Whlch the suit was ﬁled

The case was further heard on the 31st J anuary 1916 )

Uamp’pell —The firm did not ‘become z hostile firm.

untrl the publication of the Hostile Forergners T1ad1ng ;
~.Order on the 14th November 1914, The Head Office. of

the firm was in England, and the same was 11censed
-on 24th October 1915.- The firm had a license in India
~on 9th February ‘1915 Wthh was extended to 14th’
~November 1915 On the -24th November <1915  the’

“plaintiff got the present license. Under the Hostile

“Foreigners’ Trading Order, a hostile firm has a month’s

“time within which to apply. On 26th ‘November 1915,

T Mr.- Hardy was appointed to receive the: assets of
hostﬂe firms : see the Bombay Government Gazette,
p. 2890, The defendant could have paid the monies law-

fully to Mr. Hardy :. see: Proclamation’ dated 9th Sep- -

tember 1914 and. especmlly clause 6. That Proclamatlon
entlrely supports our contentlon that we were not a.
hostlle ﬁrm ' b

Inveramty —-CIause 6 of the Proclamatlon refers to-

riew transactions after~the . war : see Wolf & Sons v.
“Carr, Parker & Co.® and Orenstein § Koppel v, Egyp--

tian Phosphate Co®. As to’ interest -see Leslie Scott-on .

- «The Effect of War on Contract ”-2nd Edun., p. 27 and .

Artlcle in the Law Quartelly Review, Vol. XXXI . 297,
Wherem all the cases on the pomt are noted

- Campbell, in reply : —As agamst the Wolf’s- case(s) see
- W. L. Ingle, Limited v.” Mannheim Insuiance Com-
_pany(‘) Moreover we sibmit that on the outbreak of
" War the’ partnershlp Was d1ssolved there not being
@ [1915] W. N. 195. -8 (1915) 31 T. L. R. 407.
- @ (1915) 8. 0.255. - 1<4> [1915] I K. B. 227,
+ ILB7—2" N

= -:'1:9165;
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N

any branch of the” partnershlp left at laW to trade in -
Germany Thus we are not'a hostile firm even now.’

PADGE’I‘T

Lo 1 . -Bee Griswold v. Waddington® ; Esposzto V. Bowden(’)
ks - and Armztage V.. Borgmann(“’) .
‘Horumosil. v_ \ ‘

- s oA
MACLEOD J: —I have now taken further ev1dence
; regardlng the status of the firm of Bume and Reif and
have heard further arguments on. the questlon of sus-
pensmn of payment of interest. ' S N

" It appears that the partners in the firm of Bume ‘and
' Relf were Mr. Bume and Mr, Reif, both Austrlans ‘but

Mr Reif was a n}atmahsed» British sub]ect The Head
. Office: was at Bradford in Yorkshire. There were

branches at Hamburg, Bombay and other p]aces . But

the expenses of the Bombay ‘Branch’ were deblted to

the account of the Hamburg Branch and it seems as. if
the Bombay Branch was really an offshoot of the- Ham—-
‘burg. Branch: - The outbreak of war between Great.
Britain and Austria d1ssolved the partnershlp, and on’
" the 24th October 1914 Mr. Reif was granted a license-

"by the Secretary of State under the Proclamatlon of
the 9th September 1914.

Meanwhlle Mr. Liebel, an Austrlan WhO was in’
charge of ‘the Branch at Bombay was interned. .There
- can be little doubt.that at the outbreak of war the . firm"
was a hostlleﬁlm within the definition contamed in -
clause 2 of the Hostile Forelgnels Trading Order." K

. According to the original common’law doctmne an
ahen enemy had no rights at all and commercial - 1nte1-,
~course with alien enemles was illegal. -~ . )

On to this plaln and obvious doci;rlne there were
grafted by custom various exceptions. For 1nstance '
‘an alien enemy was ot to be con51dered as.an- ahen
enemy unless he was residing in enemy terr1t01y ’

W 16 John 438, - - T @ (1857) 7'E. & B. 763 at p. 785, "
© [1915] W. N1,
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The Proclamation of the 5th August 1914 with reﬂard w 1916.5

to tmd_mg with the enemy, published in ‘India.on the .

7th’ August 1914, only forbade commercial 1ntercourse : »,,‘?A%GE?TT

Wlth persons resident, carrying on business in,: or -~ JAMSHETIL;
~ HorMUSIL'

bemg in the German Empire and it was” expressly

qtated ‘that the Proclamation did not apply to- tradmgf

‘or commercial intercourse carrled on by such _persons "j

“solely from the branches of business which they might

-have in some other country including -the British.

Domlmons

An explanatory announcement as to this P1 oclamatmn :
_was issued by the Treasury on the 22nd August Tt
‘stated that as arule there was 1no ob]ectmn to British
firms" txadmg with German or  Austrian firms estab-
-lished in neutral or British territory, what was- pro-
~hipited was trading with any firm established in hostile
“territory.’ If a firm with headquarters in hostile ‘terri-
_tory had a branch in neutral or British territory, -trade
- with the branch was permissible-as long as it was bona
fide and o transactlon with the Head Office was in-
volved. There wasno objection to making payments
to firms. estabhshed in hostile JYerritory on contracts‘
entered into before the war broke out when- no’shmg
‘remained to be done save to.pay for goods already
delivered or for services already rendered. The ex-
-planation was issued in. order to promote confidence

and certalnty in British commerclal transactlons

'].‘h1s Proclamatlon was revoked by the Proclamatlon

" of the 9th September 1914 which was not published in®
E Ind1a until the 31st October. The expression ‘enemy’

- was-defined ag meaning any person or body of persons
" of whatever natlonallty, resident or> carrymg on busi-
" ness in the enemy country, but it did- not -include per-
- sons of enemy natmnahty neither re51dent nor carrying
’ on busmess in the enemy country.
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1916

Unde1 clause 5 the payment of any sum of money ‘to»

‘ ;..or for-the beneﬁt of an énemy was p10h1b1ted

By clause 6 1t Was prowded that where an enemy had ‘

terrltory, not belng neutral terrltory situated in Europe,
transactions by or Wlth such branch should not be

' treated as transactlons by or with an enemy

Tt was held in W Wolf & Sons v. Carr, Parlcer &’

. Co., Limited® that- thls clause referred only to’ neWw
"‘transactlons ‘ SR R

- Now it may be that 1f the defendant had pald in the

:money due on- the promissory notes to-the firm in

Bombay he would not have been doing anythmg which.

“involved a penalty, but I think he wag éntitled to say,

“T am not going to do anything which may enure ,for
the benefit of the. enemy and I am not gomg to. pay-
what L owe until I am satisfied that the money Whlch I

~pay will be retained in safe custody until the' cessatlon
- of hostlhtles ¥ That was his duty as a good citizen,

whatever might be permissible under Proclamatlons
of Government. Itought not to have needed the- ex-
perience gained in the present war to make it obv1ous

. that tradlng with an enemy wherever he- may Joe
_resident or carrying on business must almost certalnly

benefit the enemy country, and although 1nd1v1duals -
may suffer, the common good must be paramountr

‘Itl would certa_mly bé strange 1f I were t0. mvulct‘a',
man in damages because he failed to assist the, enemy,

“while it would be contrary to reason that he should .

continue to profit by the money” or goods Whmh he

“received in times of peacé when Government. had _pro-"
-vided the means whereby the debt could be. paud with-"
) out ass1st1ng the enemy R

Y

m (1915) 31 'r L R. 407



;:;*VOL» /XLI]" *: BOMBAY SERIES: ’-."4015

.- Therefore ‘I think that- the - rlght pr1n01p1e to 1ay
fdovvn is that the accrual of interest is suspended, even
“when the. alien enemy- creditor remalns in: the cduntry

~of the debtor, untll the debtof has actual notlce that the -

; prlnclpal debt can safely be paid without the. possrblhty
-of its enuring for the beneﬂt of the enemy durlng the
§ contmuance of host111t1es

As Mr Inveramty contended that various. Ordmances
made by the Governor:General under section 23 of- the."
Indlan Councils Act of 1861.-were" limited - to explre
,W1th1n the perlod of six months from their promulga~-
‘tion, it seems necessary to point out'that under Act I
‘of 1915 the’ Jprovisions of the sald Ordmances have
‘effect as if they had been enacted by the Govemor-
.General in Council and remain in force during the con-

tlnuance of the present war and six months thereafter

Tt was also contended that the license granted to the
plamtlff explred on  the 3lst J anuary 1916 and that
vtherefore he was not entitled to obtain a decree. That
may be s0 ; but I understand that a renewal has been
:applled for and the decree can be drawn up, When the
neW hcense is ﬁled »

In my op1n10n therefore, 1nterest was’ suspended
f10m the 14th August 1914 until the defendant was
notified that the license of the 9th February 1915 had
been granted ; for under the terms of that license all.

monies belonging to the firm and all monies to be -

received thereafter were to' be paid into the account
'of ‘the Controller at the Bank of Bombay

It does: not appear that’ any notice . was’ glven unt11
thls suit was filed, and therefore, 1nterest will not .
, begm to run. agaln until’ the 17th December 1915...

~" The defendant must pay the p1a1nt1ff’s costs except
“'such as were: 1ncurred on the question whether interest -

1916 e
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was suSpended and 1f 50 for how long That Was a
" novel point and each party W111 bear h1s own costs’ of
that issue. . -

ﬁ\ JAMSHETII

HopmusiL. Attorneys for plalntlff Messr thtle é’r C’o. o
Attorneys for defendants Messrs. Payne & 00.
Decree accordmgly

G G‘r. N.

H

_APPELLATE CIVIL.

I quore Sir Bdsil’fS'coi’t Kt Chief Justzce and Mr. Justwe Heaton
. J~
"‘1’9'1‘6‘ - CHANDULAL DALSUKHRAM (ORIGINAL . PLAINTIFF), APPLICANT ‘v,

De cerber” ' JDSHANGBHAI CHHOTALAL (ORIGINAL APPLICANT-SURETY), OPPONENT.“,’ “

.¢15 ¥ C"zml Procedure Code ( 4ct V of 1908), Order XXXVI[I Rule 5, sectzons 115° ,
‘and 145—-—Attachment before judgmeni—=Surety * sfor defendant—Deatk of -
defendant before hearing—Legal representative brought on recor d—Applz-
cation by surety for discharge, whether premature. :

.

The petitioner -plaintiff havmg obtained an attachment before ]udgment
) agamst the defendant, the opponent stood surety for the defendant whereupon -
: the attachment was raised. * The defendant died before the hearing of the.
suit and his widow was immediately brought on record as his legal representa.-
© tive.. The surety afterwards applied to the Court for his discharge on the .,
ground of the death of the defendant. The lower Court ordered that the
surety should be discharged. The petitioner, therefore, havmg apphed to the ’
ngh Gourt in rev1swn, Y

Held that the.order of the Court dlschargmg the surety was premature

;v and “should be set aside under section’ 115 of the’ Civil' Procedure Code,
1908, as the’ proceedmgs had not come to an end, because they” had been

. revived by the substltutlon of the widow of the defendant and the Stage had"“
" 'not been reaehed at whlch the” hablhty of the surety could be decided. :

.~ APPLICATION under extra~ord1nary Jurlsdrctlon (sec-
tlon 115 of the GlVl]. Procedure Oode, Act V of 1908)t '

e Apphcatxon under Extra-ordmary Junsdlctlon No. 99 of 1916
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