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Before Sir Basil Scott Kt., Chief Justzce and Mr. Justice Heaton

" MAHOMED HAJI ESSACK ELIAS (ArPELLANT AND PLAINTIFF) 2. ABDUL

‘RAHIMAN iy SHAIKH ABDUL AZIZ EL. EBRAHIM AND ANOTHER
(RESPONDENTS AND DEFENDANTS).®

The Presidency Towns Insolvency Act (IIT of 1909), section 18 (3)—Suit on a
promissory mnote against an adjudged insolvent—Proceedings against an-.
insolvent may be stayed, although not pending at the time of the order of
adjudication— Proceedings against an insolvent stayed, although leave to sue
was obtained under section 17—Discretion of the trial Court in staying
proceedings not to be interfered with, where interference would mvolve abuse of
judicial proceedings. ' o :
The wor ding of section 18 (3) of the Presndency Towns Insolvency Act III

of 1909 is wide enough to ]ustlfy a stay of proceedings in an action which

was not pendmg at the time of the order of adjudication. '
Sectlon 10 of the English Bankruptey Act,, and Brownscombe v. Faw, m
referred to. C N :

ON the 27th August 1913, the firm of Sobhagchand
Naginchand and Cdmpany, the 2nd defendant, executed
a promissory note in favour of one Abdul Rabhiman™
bin Abdul Aziz Ebrahlm the 1st defendant Jpromising
to pay to the 1st defendant or order sixty-two days
after date the sum of Rs. 50,000 for value received.
The 1st defendant endorsed the said promissory note

-to the plaintiff for good consideration and the plalntlff

was the holder in due course thereof.

The 1st defendant was adjudged 1ns01vent on. the.
97th October 1913, and the 2nd defendant’s firm was
also ad]udged insolvent on the 1st November 1913, the
amount of the said promigsory note remaining unpald
and due to the plaintiff. . .
" On the 8th April 1915, the 1st defendant’s petition
for discharge was refused. The 1st defendant was
however granted a protection order for one year on

® Appeal No. 56 of 1815.
- @ (1887) 58 L. T. 85.
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“the 16th Aprll 1915. The protectlon order was, on .

appeal by the opposing creditor, set aside by ‘the
~appellate Court on the 16th August 1916 : see Mahomed
Haji Essack v. Shaik Abdool Rahiman®.
. ~The plaintiff filed the present suit om the promissory
note against the defendants on the 28th May 1915

. Leave to file the suit was obtained under section 17 of-

the Presidency Towns Insolvency Act, 1909 on the
2nd June 1915. '

_ On the 6th J uly 1915, the $uit came -on f01 “hearing
- when counsel for the 1st defendant appeared and stated
~ that the claim was admitted and the sole object in filing
the suit was to strength®n the plaintifP’s position as

an appellant against the order made on ‘the application.

for the insolvent’s discharge. MACLEOD J. thereupon
- stayed the proceedings in the suit until further orders,
his Lordship observing that he would have refused
leave in the first instance, had the plaintifl’s real
. ob]ect in asking for leave been disclosed.

- After the decision of the appellate Court on the 16th
Angns‘o 1916, setting aside the protection order in
favour of the 1st defendant, the plaintiff applied on the
30th September 1916 for the removal of the stay order.
MACLEOD J. refused to remove the stay ‘order. His
TLordship dismissing the application remarked  as

- follows : “I see no reason why I should remove the stay

" order. If I did, the only result would be that I should .

" pass a decree for the plaintiff amd stay execution

against the 1st defendant otherwise, the decree in the -

hands of the plaintiff would be an instrument for
extorting money.” '
" The plaintiff appealed.

Bahaduryi with Inveramty,,fm the appellant

Dﬂsaz, for the-respondents

. ® (1915) 40 Bom. 461.
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ScorT, C. J. :—There are two que stions in this case. .

The first is whether the learned Judge in ‘making the

stay order which is under appeal acted without juris-
diction. - It was contended that section 18 (8) was the

_ orily section which could apply and that only applied

where a suit had been instituted before the adjudication
order was made.., We have, however, been referred to
the observations of the Division Court' in England in
Brownscombe v. Fair® expressing the opinjon that
the corresponding words of section 10 of the English
Bankruptcy Act which are practically identical with

- those of section 18 (3) of the Presidency' Towns Insol-

vency Act, were wide enowygh to. justify a stay of
ploceedmgs in'an action which was not pendmg at the
time of the order of adjudication. - :

.The on]y other -question is Whether the learned

‘Judge was wrong in- exercising his discretion in the

way he did to stay proceedings. .The insolvent, (it is
true, has been guilty of many acts which incurred the
severe 1eprobat1on of the Judges both in the Insolvency

‘Court and in the Court of Appeal, and for that reason it

was held by the-Court of Appeal that he 'should pot
be protected after having his discharge refused agalnst‘

such actions as his creditors might be in a position  to
. take against him. The only effective appellant in the

appeal was the judgment-creditor who was added
during the pendency of the appeal. It is-said there is

© one other judgment-creditor and the result of the appeal
‘would be that, at all events, with regard to those judg-

ment creditors in the opinion of the Appeal Court they

should be at liberty to enforce their rights against the-
_insolvent’s person. But that is not equivalent to saying

that every one of the other fifty-four creditors should,

-a§ a matter of course, be-allowed .at this late stage to

1nst1tute proceedmgs in respect of debts adm1tted in’

=z (v (1887) 58 L. T 85 7
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'the s’cheaule and par‘mally satisﬁed by - dividends 916
“ declared in insolvency in order that each of them may —

~ be in a position to harass the insolvent by proceedings ﬁlfﬁﬂﬁg&:
~ for arrest. At this stage - we are not concerned. with =~ - A”- ‘
< ABDUL."

the question whether or not each of the Judges of thls . RAUIMAN.
Bench would have made the same order as Mr. Jastice
Macleqd in the case of this particular “creditor; ‘but we

"are concernéd with the question whether his exercise

. of his discretion ought to be interfered with, and we
are of OpllllOIl that there is no good reason for inter-
ference. "1f we were to interfere upon such materlals.
-as :are before us such interference  would or mlght
loglcally lead to consequences which Would 1nv01ve
an abuse’ of judicial proceedings.

: We therefore, dismiss the appeal with costs
Sohcltors for appellant Messrs. Little & Co.
Solicitors for respondents : Messrs Payne & Co.

Appeal dzsmzssed
6, G. N. -

APPELLATE OIVIL.

Before Mr. Justice Batchelor and Mr. Justice Shah. \"'
LAXMIPATIRAO SHRINIWAS DESHPANDE - (0RIGINAL  DEFENDANT 1916. -
© No. 1), AppELLANT v. VENKATESH TRIMAL DESHPANDE AND OTHERS DER
*_(omie1NAL Praivtire AND DEFENDANTS Nos. 2 TO 13 ), Rusroxpents.® July 21. .
Hindu Law—Adoption—Dvyamushyayana adoption—Presumption. '
. In every case of a nitya dvyamushyayana form of adoption, there must be

_an agreement to that effect : such an agreement must be proved by the person
settmg up the dzyamushyayana adoption, like any other question of fact, as
much in the case of the adoptlon of an only son of a brother as in any other
* case of such an adoptmn :

' o Second Appeal No, 339 of 1911, .
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