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Before M. J’ztstzce Beamcm .
THD ADVOCATD GDNERAL o BOMBAY (PLAI\TIFF) V. JIMBABAI

“AND, OTHERS (DepeNDANTS).? T,

Cutehi Memons—-Custom-—0nus “of proqf‘—prert evidence' in p1 oof of
lcustom—Opunons of pr actasmg lawy yers, riot: 7elevant—0pmzon cmd “beliefs
of leading- memben of cbmmumty influenced by yud‘cml and pmfesswnal
prepossesswns not. 1elemnt-—0ustom must be establzsﬁed by delaberate
acts of wl;ton—-—T/ze Indian Eviderce Act (Z-of 1872), sections 32 ol. (3),

and 48—Eaxtent to which Cutchi Memons are governed by Hzndu Law—

Cutchi Memons gowrned by the Hindu Low of’succe sion. ano. inheritance
as applying to an inkstate separated Hindu possessed of self acquired pro-
perty—-Tl:e Hindu Law of joint famzly ot applicable to Cuichi Memons—
No distinction between .ancestral property, joint JSamily property and self-

-acquired prope:l J——Cutchz MUemons . may ‘will away entire propert y— .

Cutehi Memons’ wills to be dnterpreted accordmg to Mahomedan and not Hmdu
'Law-~Bequests in connection with* Khairat’, i ie., charity uork not maad for
vagueness-——A lternative bequests & in favour of charzty not void * a§ ngts condz-
twned in futm o—The Indzan Limitation det (IX of 1908) Art. 127—-—00813

. A Cutchi Memon disposed of the whole of his property by wtll,yart in. favour,
‘of the next of kin and part in favour. of chanty The provisions, in’ favour

. of charity were ag under : I direct my éxecutors and trustees as follows —
They shall out of my ‘punji’ set apart Rs. 8,00,000 (namely, ‘three lacs).
and!saall therew1th purchase Government Proinissor y Loan Notes or Port Trist
Bonds, or they shall invest the said moneys for a_short time in’ ‘any of the;
other secunhes written (mentmned)m thentleth sectlon of the [ndmn Trusts'
Act emndens My executofs and trustees shall spend accordmg to law the smd sum‘
or ccltam portlons thereof in-connection yith some good works ox__charl_ty in

~such mannex ag they may think just and proper, such as Hospita", Sanitarium,
Suvavadkhana (lying-in-hospital), Musafarkhana-(resting Louse for travellers),
Madressas (schoolt), Scholarships, Dharamshalas, Medical Dlspensanes, &e.,
(i.e.) in connection with any such ‘Khairat * that is;’ “charity * woxk, that is,’
in connectlon with such different works of charlty But, the said sum shall nobi
be e\{pended in-any other way or my,heirs \or the residuary legatee- whom I
have appointed in this my” will shall not have any right to the same.
T give full authority to my executors and _trustees in that Lehalf."......'
“ Should 1o son be born to me agreeably to what is written above, or should
(one) be born‘and should he die w ithout'leaving a son or heirs (daughters are
not included amongst hen 8)," then ag regar ds my whatevm punJl " that _there
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" may be left, I give the whole thereof to my executoxs and trustees and du ect;
© them as follows :—They shall utilize the whole of the said * puniji’ or- portlops:
" thereof in such manner as they in their diseretion .think proper in g:onneétioﬁ;
- with the above mentioned or-any other good works - ‘of Khairat (charity) and

I give full authonty to my executors and trustees in that behalf” . It was.

* - contended inter alia, that the testator could not validly dispose of more - than
~ one-third ‘of his property by will and that the above d1spos1twns in favour
.of charity were void on two grounds (1) that they were ‘bad for uncertamty,

(2) that they were bad because they were condmonaP

Held (1) tlnt Cutclu Memons had acquired by cqstom tho powex of. dmpo*‘«
. ing of the whole of their property by will ;

& .o y
(2) that it was not ploved in this case and never had been prm ed afﬁrma-
tively that the Cutchi Memons had ever adopted as part of-their customary
law the Hindu law of the joint family, as a whole, tor Tho distinction existing -

“in that law between ancestral f’tmﬂy, and ]omt family and self- acqulred
'property, Co

~ (3) that Cutehi Memons were sub;ect by cmtom to the Hmdu Law of
succession and inheritance as it would apply .to the casc of an mtestate

* separated Hindu possessed of self-acquired property and no more ;

(4) that-the will challenged in this stiit was. a frood and vahd WJH in all

" respects; and that the bequests to charity were ne1the1 _void for uncertainty nor
. bad under the Mahomedan Law as offending against the radical. principlé that

a gxft must be made in proesenti and not conditionied in futuro.

The Kojahs and Memons' case, M considered ; Mahomed Sidick +. Hajz

" Almed, @ dissented from; Jan AMahomed v. Datu Jufer, (3) followed and the

judgment therein incorporated.

Abrahdm v. Ab?dhanz @ Almedbﬁw "Hubibbhoy v. Cassumbhoy Ahmcdg
bhoy ;&) Shivji Hasam v. Datw Mayji. Khaja ;@  Hirbai v. G’orbaz ] and
Gangabai v. Thavar ﬂfulla 18) referred to.

 Juinabai v. B. D. Sethna® and Chunilal Par vatzslzankar v. Bai Samrath, (10
referred to and distinguished. , _ .

ADJMINISTRATION Suit :

One Méhomed_Haji Sabu Sidick, a Cutchi Memon of
Bombay,died at Bombay on the 29th of September 1908,

W(1847) Perry 0. C. 110.  ©)(1874) 12 Bow. H. C. R..281.
#)(1885) 10 Bom. 1. - 0(1875) 13 Bom: 11. C. R. 294.
®)(1915) 38 Bom. 449. . ®1(1863) 1 Bow. H. C. R, 71.

(9(1863) 9 Moo. T. . 195 ()(1910)134 Bom. G04.
®(1889) 13 Bom. 534, . (0(1914) 38 Bum: 399,

/
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?,Ieavmg e W111 dated the éth of Aprll 10()8 in the 1915.
. Gujarati language and character. The testator appoint- T
‘ed his mother ‘Jimbabai, the 1st defendant, and one Gruras or
‘Hormasjee Nasserwanjee Vakeel, an attorney of this - Bousay”
~ Honourable Court, the 2nd defendanj:, as executrix and " Jimsz.;J
executor, respectively, and as trustees of the said will, : A
-who duly obtained probate on 30th of August 1909. -
The testator died childless. He left him surviving as
- h1s next of kln his widow Fatmabai, the 7 th defendant,
‘his mothel “Jimbabai the 1st defendant and two sisters
‘Khatlzabal and Rakhiabai, the 3rd and 5th defendants,.
1espect1ve1y Khatizabai had . minor daughter TFatma-

bai, the 4th defendant, and Rakh1aba1 had a mlnor son
- Abdul Kadir, the 6th defendant

The ‘testator. left considerable plopeltles both - move-
able and immoveable, plactlcally all of which was in
Bombay.  The net value of the testator’s estate was
estimated in ihe petition for probafe at Rs. 16,12,973,

4 “but it was alleged that the actual value was in fact
“much greater. The bulk of the propel ty was 1nher1ted
' by the testator f10m his own father.”

*The testator made the following bequesm to 111s
. su1v1vmg relations :~—(i) a bequest of a house at Chas
Mohalla, Bombay, to his mother Wiﬁh,liberty to her to
give the same by -will or deed to any of her ‘ch'ildl;en :
after her death, (ii) a bequest of Rs. 2,75;000 expressed
to be for -the benefit of the 5th and 6th defendants,
(iii) a bequest of Rs. 2,75,000 expressed to be for the-
- Dbenefit of the 3rd and 4th defendants and of other
children of the 3rd defendant, (iv) a bequest of the
income of a good property to be purchased with a sum
of Rs. 50,000\-,111 favour of his widow, the 7th defendant
during her lifetime so long as she should remain faith-
- ful to his memory, (v) a bequest of Rs. 500 per month to
his mother for life, (vi) a bequest of Rs. 50,000 out of
. Whlch a good property . was to be pulchased for the
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*

beneﬁt of the oth a,nd 6th defendants and (vu) a be-

“quest of Rs. 50,000 out of which a. good property was to
.be purclnsed for the beneﬁt of the srd and 4th defend-

i ants,

The testator further made the followmg prov151ons in

-favour of charlty, namely :— = . , . -

24, I ditect my executors and. trustees as follows +—They . shall out of

'rny “ Punji” set apart Rs. 3,00,000 (namely three lacs), and shall therewith,

ﬁurchase Government Promissory.(loan) Notes or Port Trust Bonds or they

A‘sha“ll invest tl.c said moneys for a short time in any of the other securities

written (mentioned) in the twentieth scction of the Indian Trasts Act. And

‘should I hereafter make a codicil to this my will and should I myself state

in writiog therein as to what use is to be made of the said sum, my executors
and trustees snall act in ‘accordance therewith ; k othierwise my * Executors ”
and ‘' Trastees " shall spend a.ccoxdmg to law tlie said sum or certain portions
ther eof in connection with some good works: of charlty in such manner as
they may think just and proper, such as Hospxtal Sanitarium, Suvavadkhana
(lying-in-hospital), Musafarkhana (resting house for travellers), Madressas

" (schools), -Scholarships, Dharamshalas, Medigal dispensaries, &c. (i.e.) ‘in

connection with any such * Khairat™ that is * charity . work, that is in-
connection with such different works (of charity). But the said sum shall -
not be expeuJed in any other way or my- heirs or the * Remduary Legatee V|
whom I have appointed in this (my) will shall not have any uwht to the - JSame,
I give n authority to my ** Executors " and *“ Trustees " in that behalf

95. I have now no issue whatever as written above., But should hercafter
by tl . Grace of God any cliildren be born of the womb of my’ present wife
ors! uld I Lereafter publicly marry another lady of my cagté and creed.
according ta the éustom of my caste and éreed and should any children. i)ef
born of 'her womb hereafter and should daughters De (s0) - bom (to me),
direct as follows:—My *“ Executors " and * ‘Trustees ” -shall set. apart a sum

- of Rs. 1,00,000 for each of my daughters and they shall purchase therewith

g0Ie good ploperty, and out of the net income -thereof they shall make
necessary outlays for. the maintenance, - education, &e. of (my) said .
daughter. And they shall get her betrothed and married in some’ good: house' -
(family). In connection with the said betrothal and marriage an.outlay of
Rs. 15,000 in all shall be made. The outlay for.clothes ‘And ornaments, “&c., *
shall be considered to be included therein. And when - the said daughter .
shall aftain the age of elghteen years then as regards the balance whlch may

- remain over out of the said sum of Rs. 1,00,000 one trust (deed) shall be Sot

made in respsct thercof on the following conditions. As long as’each of .
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”my said- dmghters may live and exxst 80 long she shall get the income -

“thereof. _And aftel her life-time" (dece'tse) the said remaining sum or
:'property shall be reccived by such of her .children to whom (and) in such
shares as she may desire the same to be given by a *trust deed’ or Cwill !

~or by (any) other, document. - But her husband -shall not have any rwht to-.‘ :

“or authonty over the same nor shall he interfere therein,

.26, Should any son or sons be bom to me agreeably to what s written

vabove by the svomb of my present wife or by the womb of any other lady

of my caste and creed ‘with whom I may pubhcly marry accordmg to Jthe

usage-of my casle and creed, then after paying, settmg apart, and expending -

whatever I have written (directed) to be paid, to be set apart<and to be
_ expended agreeably to what is written above, as regards whatever * Punji”

N

belongmg to me there may remain over, my said son alone shall become the -

-owner thereof, should I have (only) one son or my- (said) sons shall become
. the owners thereof in equal shares, should I héve more sons than one. And
1 direct my Dxecutors and Trustees .as " follows :—When - my son or the

youngest (of ‘my) sons . attains the age of elghteen years, they shall make

‘over my Punjl ” to him (? or them) or thdy shall divide the same ,amongst
"'my said sons equal]y And until the said son or ‘sons attf\ms (or attain) the
“age of e)ghtecn years; my ‘“ Bxecutors” and “ Trustee‘s’,‘. shall out of the
-income of my “Punji” give a proper sum to (his ‘or) their guardian for

*'(his’ or) thieir nfaintenance, woaring apparel, and clothes, education and for
other expenses in connecticn. with- (their) weal and woe. And as regards .

“whatever remammg income there may be left, the same shall be included in
(i.e., added to) my * Pun)l” from tlme to txme TIn the same manner

- should * Vivah” or marriage of any sons of mine take place before- ho -

- shall ‘have attained the' age of eighteen years, my *Executors” and
. “Trustces ™ shall out of his share make an outlay of Rs. 25,000 including

-everything in connection” witll the said * Vivah " and mamage, that is to

say, including clothes- and* ornaments, after each of (my paid)’ sons. DBut
~should any son whatever of mine die without (leaving) a clnld after his
marriage, but before attaining ihe age of elghteen years, his brother or his
brothers shall become his lieir (heirs). And should he die leaving a dau ghter, -
(4 sum of) Rs. one lac shall be set apart for "(his) said daugﬁer “And the

said sum 'shall be utilized in the same way in which I have directed (the sum)

~ for my own danghter (to be utilized). Aud just as I have dirccted (a sun)
. to. be set apart for the maintenance of my wife, in the same. manter a swm
- of Rs. 50,000 shall be set apart for his wife's maintenance. And kis remnain-
ing share shall be received by his brother or brothers. But should such
deceased son have no brothers then .under the circumstances first mentioned
. the whole share-.of the deceased or .under the circumstances secondly

*mentioned his femain_ixig shafe shall be -included in (ie. added to) my-

s
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1emainin'g Pun]1 and the same shall be “utilized ‘in “Khalrat” (clmuty)
in aceor dance w1th what I have hereinafter written.

27. Should no son be born to me agreeably .to what is written above or
should (one) be born (and) should (he) die without leaving a son or heir
(dwughters are not. included amongst heirs) then as regards my whatever
“ Punji " there may be left I give the whole, thereof to my “ Executors ”” and

4 Trustees " and direct them as follows +—They shall utilize the whole of
 the said “ Punji ” or portions thereof in such manner as they in their discretion

think proper in connection with the abovementioned or any other good works
of * Khairat ” (charity) and.I give full authority to my “ Executors and
“Trustecs " in that behalf,”

In the years 1911 and 1912 suits had been filed on

‘behalf of the several beneficiaries interested in the speci-

fic bequests under the will, and defendants Nos. 1 and 2 -
were directed to pay the amounts due under the said
bequests and’ to ‘set apart funds, where it was so
necessary. under the will. - - Payments were not however

- fully made, nor-fands setapart as-directed by the .

decrees in the, said suits, as differences had arisen

~ between the 1st and 2nd defendants. Owing to the

said differencestheadministration of the testator’s estate
was practically at a“~dead-lock, the only charity esta-.
blished by the 1st and 2nd defendants _being a’ Mussa-
farkhana in Bombay upon which a sum of Rs. 3 ;50,000 -
was expended. In order to discharge the liabilities
of the said estate and to provide for legacies it was

‘necessary to sell some of the immoveable properties. -

It was alleged that the 1st defendant wanted the Ind

‘defendant to consent to her being paid Rs. 2,000 per

month instead of Rs. 500 per month as provided by the -
said will."4I'he second defendant refused to give his

‘consent to the said propesal and as a result the first -

defendant refused to join in selling any of the immove-
able properties.“ One of the-immoveable properties
belonging tothesaid estate was a large house at Malabar |
Hill fitted with costly furniture. The said house
remained as an-unproductive asset/for a long time after
the death of the testator. Owing to the dead-lock above ~
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'referred to there was no llkehhood that the 1st and ‘

2nd defendants would agree upon -any further loharlty "’:ADVOéAT'E_

‘bemg estabhshed as under‘the said will.

- In the events that. had “happened, the Advocate-

General of Bombay as replesentmg the charities filed .
the present.suit on 23rd September 1918; praying vinter- -

‘alia, that the estate of the testator-may be administered
by and under the direction of this Honourable Court,

that the 1st and 2nd defendants - may be. directed: to.
-account for their management of the said estate, that

the shares and interest in the said estate of the charities
referred to'in the said will may De ascertained, that a
scheme may be framed for the establishment of the
charities not yet carried out and fit and proper trustees
~may be appointed by this Honourable Court, andthat
all-such directions may ‘be given, accounts taken and

; enquu]es held as to tlug Honomable Court may seem |

- just

' Defendants Nos. 1 and 2 had no ob]ectlon to the
admlmstmtwn of the*ploperty by the Court.

, Defendants Nos. 3, 4 anhd 5 submitted to the “ dete1--
" mination of the Court whether the bequest. of the
residuary estate of Mahomed Haji Sabu Sidick in the

events that have happened is wvalid and opelatlve
,accordlng to law.”

" Defendant No. 7 (the widow of the testator) contended.
that the testator could not dispose of. more than one-.

" third of his estate and further submitted to this Court

“ what law governs the succession to the said two-thirds -

- of his estate over which it is contended he hadno dispos-

ing power.” . She further submitted that*on the true”
constuiotion of the said will the devises and bequests

claimed by the plaintiff tobe good charitable devises and
bequests are not valid and ought not to be given effect
to'and in any case that such devises and bequests are

19155

GENERAL OF
BouBAY
v,
JIMDABAL.,



s,

~ADVOCATE:
GENERAL -OF

.- BOMBAY

A
*JIMBABAL,

188 INDIAN LAW REPORTS [VOL XLI
to- be postponed untﬂ tlns defendant’s rmhts and

interests in the said estate are secured for her. beneﬁt 5
On behalf of defendfmts Nos: 8 and 4" the followmﬁi'
'1ssue was 1a1sed —

+ 8. Whether on the trne conshuctlon ot the \v111 the: devises fmd bequests to.”
clumty are V‘lh(l ‘? i

On béhalf of the defendant No. 7 the-followmrr wmonr?

" otheri 1s‘§ues Were raised :—

9. Whether Mahomed Haji Sabu Sxdxck bemg a’ Cutehi Mahomedan could-

" validly dispose of by will more than one-third of his property ? .

i 11. Whether the bequests in “Clauses 24, 27 of the wzlLof the said ’\Iahomed :
or either of them is a valid bequest in favour of charity ?

- 15. - Whether the said dovises and bequests in Clauses 24, 27 of the gaid will
“be held to be valid they should not be postponed until the 11(rhts 6f the defend-

- ant No. 7 in the estate, of the said Mahomed be secired ?

On behalf of the plamtlﬂl the follong two 1ssues.
“were raised :— . .

16. ,Whether the testamenthry c%pacn&y of a Cutclu Memon is riot that of a’
Hindu?

17. Whethex the law ‘of wills is not part uf the laiv of mheutance"

Bahadurja (Acting ‘Advocate- Genelal) and Taz:‘a-

. porewala, for the phmtlff

Wadia and Mulla, for defendant No. 1.

D Invemmt y and Kanga, for defendant No. 2.
Bahadurjz and Davar, for defendants Nos. 3 and 4
Jinnah and Campbell, for defendant No. 5.

- Defend‘_mt No. 6 .was unleplesented rmd dld not

- appear.

Setalvad and Desae for defend'tnb No. 7.

- BEAMAN, J ——The substantial questlons tn be’ answered: .
here are: (1) whether a Cutclii Memon i is entitled to -
dispose of more than one-third of his 'pro”perﬁyv by will ;
(2) whether certain bequests to charity-in thig will are
void or are good and valid bequests Implied in these.

. questwns 1s a cons1derat10n -of “the long standmg



' VOL. XLIL]  BOMBAY SERIES.. 189

. ‘c?)ntfover’sy'as to the precise extent to which the sect of
- Cutchi Memons is governed not by the Mahomedan
< but by the Hmdu law.

pa—

When the case came on for trlal it was hoped that 1t'v

| mlght be made a test case for the settlement of several

- points upon which a difference of opinion still exists -

in the mixed law, admlmsteled by thls High Court to
the two sects of Khojas and Cutchi Memons ; and it
was with that object in view that all- the learned
‘counsel concerned spared no efforts to collect and

bring before the Court all- available material and

directed their arguments to an extensive’ and searchmg
survey of thls entire field of law.

Ever since Sir Erskine Perry’s famous ]udgment \
delivered in the year 1847 in what is commonly known

as the  Kojahs and Memons case® it had become

almost customary in this Court to treat these two sects

as though they were on precisely the same footing and
must necessarily be governed to the same extent by the
mixed law declared by one decision after another to be

~ applicable to them. In the course of the trial it be-

came clear that however the questions directly in_issue

be approached, evidence confined to practices and

customs of the Khojas could not really be relévant,
~ Agsuming that the Court had to®nquire here into an
- alleged custom of the Cutchi Memon sect, its decision

will have to be given upon evidence that such a custom :

had universally prevailed and been long established
not amongst the Khojas but amongst the  Cutchi
Memons. Nor could the-mere fact that evidence was
- forthcoming to'show that a similar custom has been
adopted by the Khoja Community make that evidence
relevant. in this case. It is perhaps unfortunate that

* the expectations, with which the trial was entered

. . @) (1847) Perry O, C. 110. -
"ILR 42 ’ o
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upon, have S0 far been frusmated that the ]ud gment
can declare no more than what is shown to be the law
governing the powers of Cutchi Memons to dispose of

- their property by will.” It is further to be noted that

notwithstanding the habit of regarding the Khojas and
Cutchi Memons as in all respects identical for the
purposes of such a’discussion, they are really dls-

" tinguishahle upon broad theoretical grounds which

might have, if they hwe not had, practical conse-
quences. While there are many peculiar features in-
the sectarianism of the Khojas, strongly marking them

~off from orthodox Mahomedanism, the Cutchi Memons

except for the alleged historical fact’that they were
originally Hindoos, and were converted four hundred
or five hundred years ago to Mnhomedamsm are, at the
present day, strict and good Moslems.  In a recent -
case of Jan Mahomed v. Datw Jaffer® I e\'xmlned the-
whole case law touching both ~the Khojas . and the
Cutchi Memons cublcally and, I think, exhaustively.
It was a great satisfaction t0 me to find that Macleod J .
is in entire agreement with the conclusions then
reached. ‘In the very recent case of Mangdldas v. Abdul

* Razak® that learned Judge had to deal with a cognate

point indirectly arising out of the general proposition

" which must be said to have been established by the

decisions of this Court that the Khojas -and - Cutchi
Memons are governed by the Hindu law in all matters

of simple succession and inheritance. I think that
* ‘Macleod J.s judgment in that case is thedreticall'y
~correct and draws more than one very necessary
. distinction. The very same questions indirectly arise_

here, as, I think, they always muast, euntil this Oomt

has_ decided much more clearly than it ever yet has-
' done within what limits the practical application of

the proposition I have just cited must be confined ; for

@ (1913) 38 Bom. 449. . . @ (1914) 16 Bom. L. R. 224, .~
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it is obvious that in considering the testamentary

capacity of a Cutchi Memmon  the- Court will ‘almost

_family.” I think it will be . convenient to 1n001\p0rate

- the whole of my ]udgm,ent in the case of- Jan Mahomed'
-v. Datu Jaffer® by reference here. - It would be mere

-idle waste of time and vain: repetition to cover the

ground again ; and such criticism-as has been directed

" against parts of that 3udgment in the present argument

- has only confirmed me in the conviction that it is
‘substantially accurately reasoried and lays down
correct conclusions. In minor points it might require .
modification here anid there in- the light of the fuller .

- information given me during - this.trial regarding the

: doctrme grew in this ngh Court- and | came to. be-

procedure and details of the: cases tried before Sir-

Erskine Perry in 1847 and Scott, J.in 1855. But as a
critique raisonne of the manner in which. the -legal

'acceptea by succeeding Judges and the profession
. generally, I still entirely adhere to it.~" It has been a

source of great satisfaction to me that in the course of

* his able and interesting argument, the oldest, greatest

and by far the most experienced Advocate of this High
Court at the present time more than once admitted the

“general correctness of my reasoning throughout my

PO

judgment in the case of Jan Mahomed V. Datu Jaffer w
‘He said that it had been his own view as'far back.
as 1885 when he advanced it tentatively before Scott J.

in ‘the case of Mahomed Sidick v. Haji Ahmed.® But
he thought it was now much too late to undo what had
already been done and had enured through these years
into a’ settled doctrine of the Court and the accepted
rule of practice with the profession. To that extent
Iam prepared to aglee with Mr. Invelanty

- (1).(1913)‘38 Bom. 449. . ® (1885) 10 Bom L
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Speakmg broadly, in deahng with any case. of tlus
kind arising amongst the Khojas or Cutchi Memons,
I feel myself bound to start from the proposition that

these sects are governed by the Hindu law of simple

.succession and inheritance, but looking to, what I still

~ cannot help thinking, the very loose and often very

inaccurate manner in which that doctrine came to be
established, I should insist on conﬁnmg it within the
narrowest permissible limits. - Take, for example, the
case tried -by ’gcott J. in 1885. There, as here, the
question was as ‘to the extent of the testamentary -
capacity of a Cutchi Memon. The learned Judge'

appears to have started actually with what I conceive

to be the correct general proposition that Mahomedans ‘
must, in the first instance, be presumed to be governed'
by the Mahomedan law ; but, as he proceeded, as far as
I can see, not upon evidence, but upon the case-law, ‘to

-gubstitute’ the presumption that in all matters of

succession and inheritance they were governed by the

 Hindu law, the first presumptwn was in the case he

actually had to try merely nugatory and need not have

" been stated. Enlarging his second proposition to an

extent, which I have endeavoured to show is not’
logically legitimate, he also presumed the existence

~ amongst the Ctitchi Memons of a- very special feature

of the law of the joint Hindu family; and he appears -
to have thrown on the party, alleging thata Outchl '

" Memon had a right to dispose of his property by will;

the burden of proving that that right included an- °

~ cestral as well as self-acquired propérty. - But “the
- power of disposition by will, as a general legal notion,
| can have nothing whatever to do with the very special

notion of ancestral property as an integral part of the
law of the joint Hindu family. The question really -

"was not whether ‘a’ Cutchi Memon could “prove as
- special custom, that he had the right.of. disposing by -
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will of joint ancestral family plopelty but a totally 191
different question, viz.,, whether the Hindu concept of R
“the joint Hindu family had been adopted “as a custom é&;ﬁ\:&
amongst the Cutchi Memons. The onus of proof, had Boxsay
the question béen rightly stated, would then have been - 'un:z;ﬁ{\i‘:-?“
on the party alleging that the Cutchi Memons had R
adopted as a custom, the whole law of the ]omt Hmdu .

family.. Nothing of that kind has ever- ‘been admitted. ..

Nor does it follow from the proposition that the Outclu

Memons are governed by the Hindu law-of s1mple :
successmn and inheritance, that they are also governed

by the whole law of the ]Olllt ‘Hindu family. AsI

pointed out in my judgment in Jan Mahomed . Datu -

Jaffer® it iy extremely difficult, if indeed not im-
POSblb].e, to disentangle parts of the concept of the

Goint Hindu family from what might otherwise be -

called the Hindu law of simple succession and inherit- -

ance. It may be doubted whether the making of a

‘will is, in strlctness, part of the law of s1mp1e succes~

sion and mhemtance It has been strongly contended

in this case that it must be so; and while I am

-prepared to accede, subject to reservations, to that
contention, I should still insist upon imposing upon it

very -definitive limitations. In the first place, as I

stated in summarising my analysis of -the caselaw in

my judgment in Jan Mahomed v.* Datu Jaffer, (0 I

think that logically the very loose general pr oposmon

should be thus qualified, that the Khojas and "Cufehi

Memons are governed by the Hindu law of simple
succession and inheritance as in the case of a separated

Hindu disposing of his self-acquired property. Subject

to-that qualification the iule would not be open to.ahy
. very serious theoretical and to no practical objection

at all. ‘But as soon as it is supposed to imply other

,Hlndu notions peculiar to the law of the “joint Hlndu

-0 (1913)-38 Bomm, 449.
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fzumly, it “is open to both the01et1ca1 and p1actlcal
objections of_ the mest serious kind : themetlml
because the rule can only be said to rest upon proved
customs, and no custom of this kmd lns ever been
alleged, let alone proved ; pmcmcﬂ because no Cutchi
Memon or Khoja could ever then dispose of his property

. without the risk Qf’hzlving his will attacked on the
- ground that the property disposed of was joint family

property or joint ancestlal family property. The

" nucleus doctrine would come into” play and the door
»Would be opened to mtermlnqble inquiries as to the

remote origin of the testator’s wealth.. I-have said

. that, rigorously analysed, the power of disposing by

will of a man’s property can have no logieal connection
whatever with the Hindu law of the ]omt family.

“Just as in the case of a gift inter vivos, S0 a man can

only dispose by will of that which is his own.

. According to the very special and artificial concept of

the joint Hindu family, no member of it can say -that
any part of his common wealth is his own. There can’

never, therefore, be any question of disposing of the
joint family property either by will or by gift inier
vivos. But in the case of Mahomedans who may have
adopted from the Hindus the custom of disposing of
their property by will, it does not follow that any such
difficulties need arise. . Eliminate the notion of the
joint Hindu family, and all the property which has
come to a man from his father, although he might have
children of his own, would, under the Mahomedan law

or any other than the Hindu law, be his own to dispose

of as he chose. Before, then, the power of, disposition

by will could be controlled by the law of the joing

Hindu family, it would be essential to ‘prove that the _
testator had adopted the custom of the joint Hindu

- family-and if it were found that he had disposed of the
- property which, under that law, would be joint family. -
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property; the vresult Woﬁ'lvd' be"'-:chat! his will Waé}aro )

“tanto bad, sinﬁply because he had 01Vén'away what

“'was not his own. Observe further that as long as a
: jomt Hindu family is in existence, there can, stuctly'v
- speaking, be no ‘question of succession or inheritance .
at all. If then the result of the long series of cases in’ "
_ this High Court were no more' than to” establish a
_custom amongst the Khojas and “Cutchi Memons in.
virtue of which they can be said to be governed.- by the
 Hindulaw of simple succession and inheritance, that’

custom ez vi terminorum must lie wholly outside the

- law of the Hindu join family. - Under _the strict
,'Mahomedan law power to' dispose of the pl'opelty by

- will is 1estr1cted ‘to one-third. Mahomedans claiming
to have adopted the custom giving them larger- powers
- ot disposition from the Hmdu law might well prove
‘that they had in consounance so far with that law

customfully disposed of their whole p10pe1ty ; and yet.

- may also prove, attempt or desue to prove, that in any

" other respects they had not adopted the law of the -
Hindu joint family. Infaet, as Ihavejust said, so far

. from the latter being a necessary 'corollary to the

~ former,.it is, when closely scmtlmsed propelly anti-~

B thetlcal to it,

Looking back over the cases decided by Sir Elsklne

,Perly and Scott J I think 1t must be admitted now

- that the evidence in the former case went far beyond
the scope of the question which alone fell to be

determined. Taking the case of the daughters, for

example, I believe, Sir Erskine Perry really meant to

- find that a,ctstom had been proved showing -that the .

parties had virtually adopted the whole Hindu law ;

or. perhaps it will be more correct to say that ho
. believed the evidehce to prove that in spite of their
conversion they had always substantially retained that
law, and the special custom with which. alone he was
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_concerned was ﬁroved rather in derogation of the

Hindu than of the Mahomedan law ; for, unless he had -
also meant to find in the case before fnm that all the
parties concerned constitited a joint Hindu family, the
exclusion of the ~daughters. would have been as

‘repugnant to the Hindu as to the Mahomedan law. In
_“the case before Scott J., Jhearly forty years later, the

trial again appears to me to have proceeded on the-
presumption that many of the characteristic features
of the law of the Hindu joint family had been adopted
by the Cutchi Memons and very likely had those trials
been more rigorously (I mean more rigorously in the

‘logical sense) conducted, some stuch result might have

been obtained. - But in view of what was actually in
controversy, I cannot help thinking that the results
were nnsatisfactory. I think it still remains impossible
to say that in any single case reported in our law-books -
up to the present day has it been alleged that either the -

- Khojas or the Cutchi Memons have adopted by special
- custom the ‘whole law of the joint Hindu family.

Doubtless it has alvvays run through the minds of the |

‘numerous eminent and learned J udges, who had to try

this question in various forms, that these two sects of

- the Khojas and Cutchi Memons were originally Hmdus

'l‘hey, therefore, appeared to have found it a very easy
inference that in spite of their conversion to Mahomed-
anism they should have preserved their whole orlgmal
pelsonal law. But while such an inference might be

“used as lwhtenmg the burden of proof it could not
-propeﬂyy, in my opinion, be made the ground for such

large conclusions as have been drawn from it. On
conversion to Mahomedanism, 'converts, no matter what
their previous religion may have been, must be taken
at that moment - to- have renounced all their former
religious and personal law in so far as the latter flowed
from and 'was inextricably bound up with their religion,
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‘and to have subsututed for it the Lehomn of Mahomed -
with so much-of the pusoml law as mnecessarily flows:
from that religion. Thus, when the Khojas and the.
Cutchi ‘Memons were convertéd, T take it to Dbe an-

universally true propomlon that, in the eye of the laW
they ‘then bemme subject, in every 1espect -to the
Mahomedan and not to'the Hindu law. “Whatever

.may have happened later, there was at the time abreak;
a new starting point, from which all their legal
‘relations must be readjusted. Remembering that these -

two sects were surrounded by*their former Hindu co-

religionists and were living frequently in a Hindu Raj .

with "access only to Courts presided over and ad-
ministered by Hindu Judges, it is extremely probable,
apart from all other considerations that they should
gradually, have readopted much of their old law, not
.indeed as law but in the form of custom, It is quite

possible that that process went very far, probably two.

or three centuries ago, when these people were few and,

for the most part, poor. - It cannot, however, be denied.

that in the case of both the sects, their adherence to

Mahomedamsm has vv1thstood anybhlng like a complete

reincorporation with their former Hindu co-r eligionists.
I have pointed out in my judgment in Jan" Mahomed
v. Datw Jaffer' how intimately connected the whole

theory of the joint Hindu family is with radical -

religious concepts, and for that reason if the Mahomed-

anism of these people was at any time a real religion,

something more than an empty name, I do not.see how

it is possible that they could have reverted completely

to the old Hindu family system. Many features. they
may have adopted .and plObablV did adopt from it.
Thig, I think, is'quite evident from the .depositions of

the witnesses examined in the ea1he1 cases. But the
later tendency has been, I think, in the direction of )

o, (1913) 38 Bom, 449,
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stricter adhesion ‘to the Mahomedan and completer
severance from the Hindu . law. In this connection it
must never be forgotten, ‘what was tersely stated by
their Lordships of the Privy Council in. the case of

Abraham v. Abraham,™ that inasmuch as the adoptlon

of a custom is by the volition of the parties adopting,
so it is equally in their volition to abandon any such
custom and once again place themselves strictly under

* their proper unmodified law. If that is the correct legal

view, it will follow that in the case before me I have

to consider whether the Cutchi Memons have proved a -

custom authorising them to make wills, and, if so, what
are the limits of that custom. Along with this question
will have to be considered the further, though quite
distinct, question whether they have also been proved.
to have adopted the law of the joint Hindu family.
For, if the last question be answered in the affirmative, -

then the quantum of the property of which they might -

dispose by will mlght be very dlﬁferent in any glven :
case.

It Will be observed that the sixteenth issue has been
designedly worded in rather curious form, inviting the
Court to decide whether the testamentary powers of a
Cutchi Memon are not those of a Hindu ; that is to say,
impliedly, whether a Cutchi Memon is liable to certain
disabilitiés in disposing of his wealth which attach to

‘a Hindu under the law of the joint Hindu family.

'And it is the implication, I think, rather than what is-

_expressed in the issue that the parties to this'case feel
‘to be of primary importance. Let me then consider a -

little more closely in what sense and ‘h_ow far making
wills can be said to be a part of the Hindu law of

simple succession and inheritance. Looking to our
own Succession Act which is largely concerned with

. (1863) 9 Moo. L. A. 195.
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dewses it cannot be doubted that, speaklng Ioosely, ab
" any rate, wills in the contemplation of lawyers belong

“to the law of succession and inheritance. Is there then
-any distinction ‘between succession and inh'eritance’?._
- At the present day probably none of practical im- -
sportance. Viewed ‘historically, succession was a term

probably confined to moveables; and’ inheritance to
~ immoveable property ; and under the old law of

~England different persons would succeed _or inherit,-

-1espect1ve1y It is difficult, however, to find any
ground for such a distinction in this country. There
is no common law of India in the same sense in which

there is a common law of England. In dealing with

Hindus and Mahomedans, where they are not expressly

* governed by Statutes, the business of the Courts is to .

apply to them, as far as possible, their own law. It is
" only where their own law does not apply and- they are
not under Statute, the Courts tugn to the common law
of England, or govern their decisions by what is Very

- generally termed, the principles of equity and good -

" conscience.. Admitting that wills belong more properly
to the law of succession and inheritance than to any

quite distinct law of their own, the question is not yet
completely answeled In the first place, the- -power of

: dlsposmg of plopetty by will is no more peculiar to
" the Hindu than to the Mahomedan lawg On the

contrary, it is in the latter system that we find more

positive lest;lctlons placed upon the dlsposmg power,
and apparently, more definite ideas formulated in legal
rules. For the purposes of the present enquiry what
- has to be considered is: (1) the Mahomedan rale pro-

hibiting a man from disposing of more than ‘one-third

of his property by will; (2) the limitation imposed
“upon the .disposing power of individuals under the

Hindu law arising out of the legal conception of.

‘the estate of a  Hindu joint family. I am not now
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rconcelned ‘with fur the1 techmcal thﬁcatmnq 'mdv
- conditions to e found in the Mahomedan law of w 1119
"1 have stated the main distinction.in the most general

terms. And, so stated, this at least becomes apparent,
that what is in controversy really has nothlng t6 do
with the making of wills, qua wills, but with what

“under the Hincli1 system defines the property which is

a man’s own and, therefore, -capable of being’ devised

. by him. This is what is really meant by the plaintiff
- in this suit, who wishes to prove that the ~disposing
‘power ofa Cutchi Memon is in all respects that of a
" Hindu.” But before such a proposition can be establish--
~ ed, those contending for it must prove that the Cutchi
‘Memons -have adopted the law which embodies the .
.concept of joint family property; And here I should

like to add a few observations upon what I have stated -

~a little more generally in the opening part of this "

judgment. When I said that no such custom as that of.

having adopted the entire law. of - the ]omt ‘Hindu-

family had ever been alleged, much less proved, in our .
Courts, I am not to be supposed to have overlooked-

- what appears to have been in coatlovelsy, “the pro-
cedure adopted- and the conclusions reached in such

cases as those of Mahomed Sidick v. Haji Ahmed® and

- ‘Ahmeclbhoy Hubibbhoy-v. Cassumbhoy -Ahimedbhoy. @ )
The latter is a Khoga case. In the latter case a :son.

sued:his father. for partition. . Both the parties- appear
to have gone to trial upon the footing that the law of

the joint Hindu family had been accepted as pzut of
the customary law of-the sect ‘to which they belonged =

In the first Court, the trial was, thelefme principally
directed to ascertaining whether the property in suit

was ancestral or self-acquired. On appeal, however, thé

case Was decided on a mnarrower ground sug ggesting a

reve1s1on to an’ ealhel stage of the law, in whlch it Stlll

‘1’ (1889) 10 Bo 1 B ) (1889) 13 Bom 534
.
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lay upon Mwhomedans 'Llleomn' themselves to* have

_ adopted any peculiar fefxtule Qf the*Hindu law to prove
Merely expressing obiler an'opinion as to the

: ch(uactel of the property in camt the appeal Court held
that the parties had not pxoved that -their. sect had -

adopted so much of the Hinda L\W of the joint. Lumly

‘as would entitle a son to demand paxtltlon of his father.”
I am not here concerned with the reasoning by which

“that conclusion was reached.. The o:dy comment I
need make upon it is that it-involves much of that

larfre process of 111E01ence, unsuppmted by direct proof,

~which has characterised the whole long course of°
litigation aﬁecbmn in this respect the Khoja and Cutchi

Memon sects. - Further, if the Khojas had really, as

_appears to have been taken-for granted, adopted the
. rest of the law of the ‘Hindua joint family, while they
had not adopted that part of it which gives the son a
right to_enforce partition' against his fathel, it is
obvious that the resultant system amongst them must
be radically different from the recognised sybtem pre-
vailing among the Hmdus_undel the Hindu law of the
Vjoinb family. It is an essential feature of that law
_ that every member of the joint Hindu family takes an
interest in the joint family propel ty ab birth ; and it is-
a correlate of that proposition that a- member mvested
with such nohts can, if at the head of his sﬁrps enforce
it by partition. The broad pmnmple pelfectly clear

and intelligible in itself, became obsculed in. the con-~ -

'tlove1sy arising upon the right of a son to enforce
par tition between his father and his uncles. Partition

“in a Hindu joint family being always per stirpes, such

- a'right would-conflict with the fundamental principles
" upon Whlch the whole system rests. And it appears to
'bn}e that there is very little relevance in-introducing the
divergent épinions of Judges upon such a point into a
_consideration of a much wider and simpler proposition.

1
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I do not know that in this Presidency any doubt exists
as to the right of a son to enforce—partition of joint
family property against his father; and as 1 pointed
out in my judgment in Jan Mahomed v. Datu Jaffer, @
the Privy Council have emphatically insisted upon.the
correlation of the two rights, that is to say, acquiring
an interest by birth, and enforcing it by partition as
being inseparable from, and complementary of, each
-other making up the basw principle of this part of the
‘law of the joint family. By introdncing such a variant
as that the son amongst the Khojas has not the right to
-~enforce partition during his father’s lifetime, the radi-
cal difference between any such law of the Hindu joint

family as the Khojas may really have adopted, and that

law, as it exists, "in its complete form amongst the
Hindus, has been established. Noris it always possible.
to say that the customary law of these people in respect

‘of the legal concept of the joint family is the same as

the Hindu law. The point is of capital importance
because it indicates that similar radical divergences
might be, and probably would be, found, had the
question ever been specifically raised, between the
“customary law “of the Khojas and Memons, and the
Hindu law regarding the distinctions drawn in the

latter between joint ancestral, joint family and self-

acquired property. And what I was insisting upon in
my general observations was that neither amongst the
‘Khojas nor the Cutchi Memons is any reported case to be
found in which a party has expressly alleged that the
- Hindu law of the joint family, containing the peculiar
Iegal concept of the joint ancestral or joint family
property, has ever been adopted by these sects. On the -
‘contrary, in the two cases I have mentioned it has been

ssumed and assumed merely inferentially from the

PR,

®(1919) 38 Bom. 449,
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~earlier decwmn% tlnt sich whole%ale adoption of the 1915,
comphcated Hindu law of the joint family had been ~——
" made by both the Cutchi Memons and the Khojas: - In a‘;’;;:ﬁil,
‘the case before Scott, J. the question again. turned . Bowsay .~
directly upon the character of the property alleged to JIM:ABA‘
. have been disposed of by the 1mpu0ned will ; and again
‘it was taken for glanted that if it was ancestral the:
“burden of proving that the testator had power of dis-
posing of it lay upon the party so alleging. Now, it 4g -
obvious that the same kind of enquiry might as well be
entered into in the case of any English will, once a
'presupposmlon is made that if the property disposed: of
" complies with certain 1equnements it also gains a
‘peculiar legal character. An enor mous percentage of
property disposed of by English wills in England
might be shown to be ancestral family property in the
sense that it has come into the hands of the. testator
. under conditions which in Hindu lasv Would imprint
that character upon it ; but it would be absurd to say
".that, unless it could al%o be shown that the Eng_hsh law
had adopted the concept of the Hindu joint family, the
resulting corresponding legal conse(iuences from" the
facts proved, arose. That is a point which I W1sh to
emphasize. If it had not been virtually assumed by
" the Courts that amongst the Khojas and Cutehi Memons _
property falling within the - deﬁmtlon of ancestlal
‘family property or joint family property in’ the Hindu
law also acquired-the peculiar characteristics given to
it under the especial law of the joint Hindu family,
\ there would have been no point at all in the enciuiries
- made b} the Courts in the two cases I have mentined.
_To this the answer would naturally be that unless the
parties themselves had been fully aware that their sects
had adopted the Whole Hindu law of the ]Olllt famllv '
they would never have gone to trial on.the issues
- raised in these cases.. That answer is plausible but, in

*,
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iy opinion, not concluswe As’ mgmds the pa1t1cular'
contestants their ‘Ldmlssmns might " suflice but the.

“admissions of parties in any given case would hardly

be an adequate equivalent for that strict and elaborate
proof which the law requires when such special custom
is ket up and disputed in demmtlon of the general law
governing litigants. I have’ also pomted out in my

’plewousludwment that forty.yeavs after Sir Erskine
“Perry’s decision in the Ko;ahs and Memons Case™ it .

would have been virtually impossible for any member

of these sects to obtain legal advice at this Bar except
upon the footing that they .were, to r111 intents and
purposes, Hindus and not Mahomedans. That opinion
had struck -deep roots and no doubt gathered some
support from the nature of the evidence recorded be-
fore Sir Erskine Perry, confirmed by the long and
virtually settled practice:on the Ecclesiastical Side of
the Court, and it is indisputable that long before 1885
the.Courts-and the whole profession here had settled
down to the unshake‘mble belief that the decisions of
the Court had firmly established the rule that the
Kho;as and Cutchi Memons were, in 1qspect of their

“entire family system, Hindus and not Mahomedans. - I

have already criticised the value of the long established

‘practice on the Ecclesiastical Side of the Court and it

would be Wa’ste of time to repeast that criticism here. I |
still think that far too much importance was attached.
to those materials in cvery case in which they were"
referred to. It probably is true that when such
quéstions first came before this High Court a very large
number of Khojas and Catchi Memons were saturated

- with Hindu notions regarding the law of ‘the ]omt
family. They would be. pledlsposed to accept  the
- decisions of the Courts as interpreted by the_plofessmn-

® (1847) Perry 0.C. 110. *
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generally and 80 gradually habltuate thems»lves to the

~beliet that in law, at any. rate, rather owing to the
decisions of the Court than any volitions of their own,
they were subject to the whole law of the ]omt Hindu
family. In the course of the argument here it has
frequently been said that my former judgment insisted
too much upon thislaw having been forced upon the
reluctant sects of the Khojas and Cutchi Memons-by
~the Judges and the profession. ~.Tn 1847, I do not think
that either sect would have thought it a very serious

hardship had the Courts decided that in the eye of the®

“law they were Hindus and not Mahomedans. The
Courts never did decide anything of the kind; but I
concede that, on the evidence before him, Sir Erskine.
“Perry probably thought that the Khojas and. Cutchi
Memons had virtually retained the whole of their
domestic and personal law as distinet from religion.

No one could then have foreseen the length to which.

the judgments in those cases would afterwards be
carried. And it is no doubt true, to some extent, as
contended by Mr. Inverarity in this case, that the most
‘serious grievance which the Khojas and Cutchi Memons
now have is not that they have been placed definitely.
- under the Hindu law but that they are perpetually
being called upon to prove this or that custom in dero-
gation both of the Mahomedan and of the Hindu law.
They stand now in the unfortunate’ pogmbn of being
governed in many most important relations in life
- neither by the Hindu nor by the Mahomedaq law.
" Legally their condition is one more or less of chaos and
‘that undoubtedly has been “brought about by the
loose and often inaccurate reasoning- and wide in
ferential processes upon which I have commented in
my criticism of the case-law. Had that law been

constructed step by step as. each case came before:the

. Courts by strict 1og1ca1 process always starting ﬁom
‘TLR4—4 :
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the first presumption that, as Mahomedans, fhe'se peopleb

- were govelned by the Mahomedan law, and any alleged”

custom in derogation of it must be proved, the result
“might havé been, and I think it would probably have
been, very different. In a sense then I do think that
_ this law has been forced upon ‘the Khojas and Cutchi-

 Memons by the Courts and the’ profession, although it

is arguable whether, during the'process, at any rate in
_its earlier stages, the bulk of the communities realized

. what was going on, or took any sbrdng objection to it.

As they increased in wealth and intelligence, however,

" indications are not wantmg of some 1esentment at be-

ing thus compelled to appear in the ‘Courts as Hindus
rather than ‘Mahomedans. The Cutchi Memons, with
whom I am presently concerned, are undoubtedly good

. Moslems and feel deeply the imputations cast upon

them by their co-religionists on account of the length

~ ‘they have gone, or are supposed to have gone, in sub-

stituting the Hindu law of the joint family for the laws
of the Quran. Speaking of the Quran, I may note in‘
passing that the restrictions imposed upon the-power of
" a Mahomedan to bequeath more than one-third: of his -
property by will are not to be found in the Quran atall,
Yet this has been so long an int_egralvpdrb\olf their own .

_.Mahdmedan law and is supposed ta be based 'upon a
~ view of family obligation and duty approved by the

Prophet, that any departure from it now can hardly be. .

: altocether dissociated from the. profoundly religious-

‘sentiment which forms the basis of and interpenetrates
‘the whole of the systems ‘of the Mahomedan and the
Hindu law™ 1espect1vel:y In this LODDECUOD another-.

" point also arises. Assummg that the Cutchi Memons'
have adopted and proved the custom of makmg wills at

* present of their whole property, are such wills to be

interpreted by the Mahomedan or the Hindu.law ?
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Upon this point, I beli'e've, no considered judgment is_' ,
to be found in our Courts. I was told in’ the course of: T
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the argument that in® very recent case Macleod J. had

‘held that a Khoja will must be construed by reference”
t0 the Mahomedan law. I am strongly inclined.to the’
same opinion. T see no solid ground for holding that

-even if a larger power of dlsposmon had been acqulred

by the Khojas or the Cdtchi Memons than they would
_ordinarily have under the Mahomedan law, that law,

- névertheless, should -not govern all the d1sp031t1ons
- they make in exercise of that enlarged power. Assum--
. ing, for a moment, that, apart {from the question of joint
family property, which, as I said, lies outside the scope-

of the law of wills aitovethef different constructions -

and different effects - Would have to be put upon and
- given to bequests under the Hindu and Mahomedan

law, then in the absence of proof of custom in ‘each

" particular case, I should still ‘hold that Memons® wills
- must be-interpreted and construed under the Maho-
- medan and not the Hindu Law. And I think that the
" Courts would be- slovv to. encourage atbempts to prove
interminable variant customs of this kind even where the

Khojas and Catchi Memons are themselves desirous of .
setting them up. I entertain some doubt Whether the -

point really has much’ practlcal importance, It ‘is “true
~ that the ‘Courts appear to have conceded much more

" liberal powers for creating various estates - by« will to -
“Hindus than Mahomedans. But I am not aware that -

- the-distinction rests upon any solid theoretical ground.

Bequests by will are after all only gifts to takeeffect upon -

.the death of the donor, and as such originally belonged
to the law of glft The Mahomedan law is niuch more
precise in detail in dealing with gifts than the Hindu
law,  And that is probably why: the  Courts have
regai*ded a Mahomedan’s testamentary power more

jealously than that of a-Hindu, - But in every civilized

191,
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society which has attained the point of ‘recognizing
general principles of law, however crude and element..
ary these may now appear, thie theory of gift is '
originally much the same. . As social relations become

- more complicated and require a more complex system

of law, various elaborate and artificial enlargements of
the simple power of - gift make their appearance. I
think, however, that it would “be. untrue to. say that
anything in the least corresponding with such highly
evolved and extended powers as are-to be found .at the
present day in the English law can be discovered in
the authoritative legal writings either of the Hindus or

of the Mahbmeda_ns. ‘Trusts, for example, are, as T have -

had occasion to say in more than one judgment, utterly -
unknown to the Mahomedan law. “So, too, is the power
of creating a succession of life estates. My own' con~

viction is that such powers were equally 1_1nknovvh to
the early Hindu law-givers. All these, in effect,; have:
been the creations of the English Courts, and the fact.
that they have been more loosely and widely extended

to Hindus than to Mahomedans is probably .due, as ¥
have just said, not to any inherent difference of
principle to be found in the pronouncements- of the
early law-givers as in the fact that the Mahomedans
were much more precise and fuller in enunciating
11m1tat10ns upon the power of glft If, however, there
i§ any valid legal distinction to which effect ought to
be given between  the powers of Mahom_edaps and

~ Hindus in regard to the creation of artificial estates by -
" 'lel I should say unhesmatmgly that no matter Whﬂt

other Hlndu customs the Cutchi Memons may or may

not have adopted, every will they make must -be inter- .
preted, for the purposes of ascertaining the vdlidity or’
othe1 wise of bequests therein contained,. according . to

.the Mahomedan and not the Hindu law..
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“In thls case, for the first tlme, an - a’otempt ‘has been

the Hindu law .of the joint family virtually in its
entirety ; that is to.say, tl{at'they recognize the peculiar
- quality* given to joint family property by the Hindu
. lawyers. Further, it is sought to prove that-they . have

~adopted, as a.custom, the power Of'dispos'mg of..the’

whole of their own" pr operty. by will. The. burden of
proving both these pomts notw1thstand1ng the previous

“decisions of the Gourhs, clearly still lies, in my ‘opinion .
_upon the parties'so alleging. I am, “therefore, now to--
“consider the evidence laid before me with the object of

- ascertaining whether it discharges all the requnirements

imposed by the highest judicial authority upon,panbie{

setting up special family, tribal, or local custom. in
derogation of their general-law._ The evidence naturally
- breaks up into three main  groups: - (1) the wills,
Exhibits B, B1to B 101 ; (2) the oral testimony ‘of the

léading Cutchi Memons; (3)the opinions of the so-.

“called experts: As to the latter, Mr. F. E. Dinshah and
Mr. Inverarity, for example, I entertain considerable-
doubt whether it is relevant at all under section 48 of,
the Indian Evidence Act. Certainly, in the case of .

. Mr. Dinshah, even if it be relevant, it can be of ]*ttle_or, :

no value. Doubtless, in questions of this kind, the

" Courts in England have always given respectful . attenq ‘
tion to the long established _practice. o; the pmfessmn '

and the: opinion of eminent. counsel, as; for , example,
upon points of conveyancing. But Where it | is, as here

a; question of sects of Mahomedans havmg adopted
‘__:.specnl customs of the I—Imdu law, ‘T feel vety great
"doubt Whether it can logically be said that even S0
emment and experlenced a counsel 'as Mr. T nvemmty is

likely to know of the existence of such rights or customs, -

It is said that counsel learn from their-clients in ‘the

course of advising professionally..of the existence or

- 19157
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otherwise of such a right o custom as was in contro-
versy. ButI doubt very much whether that was
intended by the framer§ of section 48. In tiuth, what -
has actually happened probably is that Mr. Inverarlty S
advice throunghout of the long period of his professional _
activities has done much more than any volitional -act -
of the community themselves to, imprint upon them the -
- belief that, at any rate, for all purposes-of litigation,
‘they must accept the position of Hindus, governed by
the law of the joint Hindu family. Speaking for myself, .
I do not think that the opinion of the “Bar collectively
or any member of it, is of any real value upon such a -
point. We all know what the opinion of the Bar has
been, and I have endeavoured to show. how it has
grown up. In the course of his long and interesting
argument Mr. Inverarity, notwithstanding his repeated -

. admissions’ that he inclines strongly to accept the
. correctness of my own reasoning in the case of Jan

| Mahomed v. Datu Jaffer,® yet. strove strenuously to
" prove that the various-cases I have criticized wére
quite rightly decided. It needs, however, only to study
» the cases themselves to discover the many flaws and
fallacies in the reasoning more or less commonly -
accepbgd throughout; the series, which gave rise to con-
clusions, thereafter whole:heartedly and unquestion-
" ingly adopted by the profession. But had the case no

- other importangg, it would -obtain a peculiar interest -

from the evidence given by Mr. Inverarity in which |
~the Court has had the benefit of much intimate' and
personal opmmn growing out of his exceptlonally long,
. distinguished and honourable practice at this Bar. If
1 seein not to attach as much weight to that evidence
as'its authorship fnight’ deserve, it is simply because I
doubt whether it is the kind of evidence which the law

, @ (1913) 38 Bom. 449.
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: reqmres certamly not because Iundervalue Mr Invera- - 1915 -
rlty s great personal quahtles and reputation: . ¢ ADVOCATE-
i W111 now cons1der the proof afforded by the wills.. G‘gf}fxy‘“’
_ Theseare 105 in'number (ﬁve of these, viz., B 8, B 14, v. -

B 60, B65 and B 80 were afterwards witlidrawn) B, B1  JIMBABAL S
to B101 and F, J and K. They commenced from the
"~ year 1845, Exhibit B stwoyears before Sir Erskine Perry’s
judgment:  And heré" T may incidentally note that. the
practice of .making wills is not very anment even”
amongst the Hmdus It may be doubted wheth_er any

true Hindu will’ dates back more than .one hundred

" .years ; and we have here a Mahomedan will seventy
~ years old.” It is not, therefore, ‘a case of the Maho-

 medans borrowing the custom from some ancient and

- well-established branch of the Hindu lavv but rather,
"~ as it would appear, small sects of Mqhomedans 11v1ng

. under Hindu rule and surrounded by Hindus, adopting
“almost .contemporaneously with. their -Hin&u co- :
rehglomsts an entirely new practice. -This body of
~ wills has been carefully ana]ysed by 1ealned counsel
engaged on both sides, and wminutely ‘criticized in
detail. The broad lines of attack and defence were:
" (@) that this long, consistent seriesof wills disposing
.of the whole property proved- conclusively: that’ the

. Cutchi Memons had entirely abandoned the Mahomedan N
law of wills ; (b) on the other hand, that an .analysis of
- these wills will show that ‘they are hardly, if at all,
mconmstent with the principles of . the-Mohamedan -
law, and that a very large percentage of. them mlght
have been made consistently under that law. It is’
pointed out by the plaintiff relying on these wills that
they not only dispose of the whole property but also
co_n.t'ain many allusions to self-acquired and. joint ~
ancestral family property. Further, that they create
many estates opposed to the fundamental principles of
the Mahomedan law (and supposedly permissibile under
the Hindu law). -Neither. of these lines. of attack or
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defence appears to me to be very forcible. I shall, how-
ever, have to deal W1th this mqternl a little more in
detail. : : : :

. M. Se‘talvad, on the other hand,‘i'tendered eighteen,

bus put in five, wills, said to have been made by ortho-,
dox Mahomedans. None of these wills has been proved.

When they were tendered, it was agreed, in order to
shorten the proceedings and lessen the costs, that they

should be examined by the counsel on the other side"

and, if necessary, admitted. At. the close of the
case, Mr. Taraporewalla said that he, was not prepared'

‘to admit that some of the makers of these wills might
- not belong to the classes of Mahomedans declared to be

amenable to the Hindu law by Mr. Justice Ranade in

~ the case of Bai Baiji v. Bai Santol.® Subject to that

the wills were allowed in, Exhibit No. 7. The sugges-
tion.is that even orthodox Mqhomedam sometimes make

*'wills in contravention of the Mahomedan law, although,
it cannot be; and mnever. has been, inferred from that
‘fact alone that they were in that or in any other res-

pect subject to 'the Hindu law of the joint family.

‘The effect of the wills put in by the plaintiff is, I think,

to ‘prove conclusively that the Cutchi Memons have
adopted the custom of disposing of the whole of their

‘property by will. The series covers a long “period and
-it appears to be practically uniform and consistent.

To that extent,these wills alone would, I’ think, be -
sufficient to prove the existence of the custom in‘ dero-

'gati"on' of the strict principles of the Mahomedan law.

The further question remains to be answered, how far,

if at all, these wills prove ahything» more ; as for inst-
- ance, -that by custom -the Cutchi Memons have not
‘actually discarded the Mahomedan law of wills but

have adopted the Hindu law of the joint family. This

~will not’ be- established -merely by the fact that the

1 (1894) 20 Bom. 53. .
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’vulls dmpose of the teet‘xtms plopelty 1[1'!. manner
1nc0nsxstent with the Mahomedan law, for we have.
aheady reached. the conclusion.. that . the pmctlce has
grown up in thé foun of a custom in derogation of” ihe_
‘Mahomedan law: 'J‘lmt be1ng so, it is not’ to be
expécted that the souetles or communities who havev
intentionglly abandoned so far the principle of the
Mahomedan law, feel constrained to rehabilitate it in-
detail Ly conforming, notwithstanding the practice,

" strictly to its precepts. This really disposes of by far.
. the greater. part of Mr. Setalvad’s elaborate criticism ’
on this part of the'case. He endeavoured to show by
. attacking these wills that if in form inconsistent with
“the general principle of the Mahomedan law, there was
nothing in the testators’ disposztwns Whlch could e
taken as deliberate recognition of the whele Hindu
law. The. point, however, is that every one of these
wills purports to dispose of all the disposable property
of the testator. The same line of.argument used by -
“the plaintiff is equally infirm for - his purposes.
Nothing appears to'me to be gained by showing that’
“a great number of these wills create series of successwew}

estates in opposition- to the principles ‘of the Mahos"

medan law of gift. Once it is conceded that the

custom of d1=pos1ng of the tvhole of the testator’s -

property by will has been adopted by the Cutchi.
Memon sect, it is idle to scrutinize too closely. the
manner in which such dispositions Irave been made,
or to draw inferences from the closeness with which
‘they sometimes coriespond with or the wideness with
which. they. sometimes diverge from the recognized
~principles of the M‘fthomedan lav. It s, however

‘significant to note that seven of these wills bequeath _

one-third of the property spe01ﬁcally and the remaining

two-thirds to the tesmtors heirs according to the
‘M‘mhomedan law. The first of these is B 29, dated the -

7th July 1886, and the last is B 88, dated the 26bh
ILB -5 o .«
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thmnry 1911. By 1886, just after Soott J’s mdgment in"

* the case of Mahomed Sidick v. Haji Almed,® thelbe';

can be little doubt but-that a strony revulsion of feeling
had set in amongst the Letter class of Cutchi Memons
and that many of them much regretted the length the
Courts had gone in subjecting them to the Hindu law
of succession and inheritance and so giving cause of
offence to the faithful and estranging them from their
more orthodox co-religionists. The wills I have just

‘mentioned exhibit a strong regard for the strictest

Mahomedan law, and the reason why the testators -
adopt the peculiar form found in these wills doubtless

. was o desiré to-give practical effect to what they

believe to be the injunctions of their religion. Noth-
ing could well be more anomalous than their position
as it was then understood in respect of this power of
making wills. It was by no means certain in the .opi-

.nion-of lawyers whether the Cutchi Memons could -

dispose of more -than one-third of thieir property by
will. Those amongst them who wére strict Mahomed-
ans probably did not desire to do so ; but they were in.

.this dilemma : if they left two-thirds of their property

undisposed of as the Mahomedan law compelled them
to do, in order that it might be distributed amongst-
those whom the Quran considered to have the. best.
right to share it, the result brought about by the case-
law up to that period was that the undisposed of two-

- thirds would be taken not by the heirs designated by

tlie Mohame_dan religion and morality but by the heirs.

ascertained in accordance with the principles of the

Hinda law. It is not strange then to find some 1)1ous

" Catchi Memons availing. themselves of the powers of

fall dlSpOSlthIl which they appear to have been in a fair
way of acquiring by . custom at that period in order {o.

‘comply practically, at any rate, with the commandments

> @ (1885) 10 Bom. 1,
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~ of their religion. ~ Bearing in mind the large

~ part which volition must always play in bringing a
castom into”existence or allowing to fall into dissue-

tude, indications of this kind, just at the time when tlie

.casezlaw on the Slll)]@(}b seemed likely to expand most -

dangerously and inimically to Mahomedan rehglous

- sentiment, are of no little value. On the other hand,
the plaintiff, who relies upon these wills to prove that

“the Cuatchi Memon community had adopted in its

entirety the Hindu law of the joint family, points to .

many passages in them, in which express allusion is
~ made to sélf-acquired, as opposed to ancestral, family
p1ope1ty Thus, in B 17, dated the 26th February 1878,

the testator says that the “ whole is my self-acquired-

property.” So also B 31, B37, B47, B 50, B53, B58, B 63
and B 73. Reading these nine wills, covering a period

from 1878 to 1903, it certainly appears that the testators,

whether of their own initiative or under legal advice,
 were keeping in v&ew the peculiar attributes of joint
ancestral as distinguished from self-acquired property
under the Hindu law. *Tt is notewonhy that the first
will in which any allusion of the kind is to be found
is thirty-years after the date of Sir Trskine Perry’s
judgment when the doctrine of the. Courts was suppos-

‘ed to be "settled and the opinion of the Bar had long .

been uniformly in favour of the proposition that Cutchi
Memons were, for the purposes of this argument, to all
intents and purposes, Hindus. Whether such indica-

tions ought to be taken as conclusive of the fact sug-
~ gested is quite another guestion. I think, it must be

admitted, that the Cutchi Memons generally were fairly

alive to what was implied in the term “joint ancestral
family property” as forming part of the Hindu law of
the joint family.  This was only natural in view of
their origin and later environment. It isquite possible
- that in a confused and general way they have ve-
udopted notions peculiar to the Hindu law from which

~ L T
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at the time of their conversion and immediately there- -
after they had never completely and intelligibly freed.
themselves.” That this was done by deliberate act -of
volition, I gravely doubt. To whatever extent tlie oldl

“isspar, . Hindu law of the joint famﬂy regained currency and’

application amongst the Cutchi Memons, it -must be

- attributed, I should prefer to think, rather to nncon-

scious reabsor ption under pressure of the predominant.

- Hinda environment, notions and habits, long familiar,
“than to any conscious preference for and substitution
.. of those notions and habits for the laws commanded by
“their new 1e11010n It* may indeed be doubted that

either the Khojas or 'the Cuatchi Memons were, for
centuries, after their conversion, thoroughly conver sant
with the whole of the Mahomedan law. In the mfandy

. of their existence they were probably not in a position -

to-discriminate petween some of the moral precepts of
their new and their old 1chg10n, particularly when -
such were requned to be pnctlcqlly '11)p11e(1 in some .

~ of the most intimate relations of or dinary life. At that

period too their material condition, if we may bé per-

‘mitted to -conjecture, was probably one of almost
auniversal poverty and insignificance. In such ci_rcum-' :
~stances they might easily and nnconsciously-have fallen
‘backinto the old grooves of Hinduism in regulating

their family life and petty per sonal affairs. It i is qmte

likely that- just as Mahomedans do to this day, the

members of the same family lived together makmﬂ no
nice distinctions between the quantum of the earnings

~ of each, and not caring to separate the personal acquisi--

tions, such as they might have been, of every member

of the family from the fund upon which they all lived.
Living under such conditions they would naturally find

no difficulty in believing that they were still regulated
by the principles of the Hindu law of the joint ianuly
Wlnch would seem to be peculiarly appropriate. - Never-.

jheless inasmuch as they have not only retained but
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, accentu'xted and hmghtened theu 1ehg10us leel gence -

from their original co- religionists, I find it difficult to

believe that they eould sygchrohously h‘z’iw“”’t‘:oﬁsented'
to merge so thuch that is essential to the Mahomedan -

law, in a conscious reabsorplion of the Hindu Iaw of

the joint family. By the year 1878, any’ Cutchi Memoh

making a will must have been-fally : alive to the neces-

sity of explaining that the plopelty e 1)1111)01ted to -

“dispose of was his own. In view of the strong hne

taken by‘the Courts.he could not have been ignorant-

of the danger attending the disposition of the whole of

“his property -on the 'zinalo"y of*the Hindu law. . Still, -

8o far approving of it as to desire an equal liberty of

full disposition of his own property he: probably knew -

himself and, 7if he did not, tvould certainly have been

-advised, that if any property so disposed of had fulfilled

the definition of ancestral family property in the Hindu
gense, his will purporting to dispose of it would have
- been pro tanto invalid. Tt i is true that the use of such
‘expressions would appear superfluous in the case of

any onc except a Hindu, subject to the law of the joint

-Hindu family. Evenin the latter case they couldle
“merely declavatory not carrying with them, strictly

-speaking, any legal consequences. . The diﬂ’erénée;
between a Hindu and any other person disposing of the
property which had come to him from his father would

be i in the former case that the property Was not his own
to dlspose of, while in the latter case it mdmauly
would be. "And the fact that we find in these Cutehi
Memons’ wills declaratory emphasis laid on the fact
‘thiat the property was not ancestral but self—'thulred
cert.unl_\, proves that in hnd after 1878, at any rate, the

‘sect was fully aware that it wasin dangirof finding
itself under the entire law of the joint Hindu family.,
That it in fact was so is conclusively proved by’ the

course-of litigation in 1885 and amongst the Khojas in
1887 1 may tarther give by way of 111ust1at10n a very
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1915 recent case of Alumedbhoy Habibbhoy v. Sir Dinshaw
_f;vomm; M. Pc{t'it,m in which ‘the same question was*sought to
GeseraLor e reagitated indirvectly. The suit was nominally for
i'.“"'B‘?“:’BA"' specific performance of a- contract to, buy certain
“Jwmpaarn ¢ property belonging to the plaintiff. Indirectly the
plaintilf sought to obtain a judicial decision that the
said property was his self-acquired property and that
his sons had no interest in it as members of a joint
undivided Hindu family. - T tried that case and I 1efu€-
ed to go into the question thus indirectly raised. But
the fact that it was raised, elaborately argued, and a
: great deal of evidence given on it as late as 1909, shows
" to what extent members of the Khoja and Cutchi
Memon sects are, at the present time, involved in grave.
uncertainties as to their legal posit_ioll in the presenf
state of the case law. It isno exaggeration to say that
the accepted notions, never “clearly excogitated; de-.
veloped as time went on into something like chaos as
regards many. incidents peenliar to.the Hindu law of'
the joint Hindu family, which may or may not be in-
corporated in the customary law, real or supposed, of
Tthese sccts. Thus, for instance, thisis the first case,
nearly seventy years after Sir Erskine ].3e11y sjudgment,
" in which the competency of Cutchi Memons to dispose
_of the whole of their property by will has ever been
put directly in issue. Furthermore, it is the first case
in which the much more important question, whether.
- or not merely by . 1mphcat10n both Khojas and  Cutchi
' Memons are subject to the complete law of the joint
Hindu family, has invited express decision. It is”
pbviously,'therefbre, high time tliat these questions of
such vital importance to the, two ‘sects, who are con-
stantly growing in intelligencé and importance, were
definitely answered and their legal position clearly
defined. At the present day no Khoja or Memen, and

M (1909) 11 Bom. L. R. 545.
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many of them have accumulated great fortunes, knows

~ how far hig property is his own, or what, it any, limits

~are imposed upon his power of disposing of it by will.

- If it be a fact, as sug ested by the five “wills put in by
“~the other side, that mthodox Mahomedans, who have -

’ nothing whatever to do with the law of the joint Hindu -

: famlly, Have also been in the habit of disposing of their.

entire property by will, then the inference which I am
asked to draw from these 105 wills, namely, that the

mere fact of disposing of the whole property of Memons
- by will connotes the adoption of the whole law of the
Hindu joint family, is 1mmed1abely destroyed.” It is

not, however, on that ground only, or, indeed, chiefly

that I should refuse to accede to so much of the plaint-

iff’s arguments. In the absence of any previous case-
‘law on the subject, and treating the matter before me as
res integra, 1 should not feel even pressed by the pro-
duction of these wills to the conclusion that they prove
" not only a custom in the matter of making wills oppos-
‘ed to the stricter Mahomedan law but-that they prove
much more, namely, that the makers had also adopted

- the whole law of the joint Hindu family., Nothing in
them, except the language of the seven wills I specially .

, noted, points to any such conclusion, and that language
can, I think, be easily explained by reference to the
historical origin of the sect, to circumstances in :which:
the first centuries of their existence were passed, and,

‘lastly, the attitude of the Courtsfor forty years preced-

. ing the first of them without the need of making any
such violent inference. My conclusion upon this body
“of evidence is that it proyves no more than that the
Catchi Memons.have adopted the custom of disposing
of the whole of their property by will. It does not
prove that:they have adopted the notion of joint ances-
tral family - property with all its legal attributes and
- incidents as exhibited in the law of the Hindu joint
“family. And indirectly it.affords indications ‘of the
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strong leaning towards the strict  Mahomedan law -
which hasbzen ealarged in favour of the Catehi l\[bmon
community. by the adoption of their specul ctistom.

Befoxe consuleunfr the oral evidence recorded i m tlus

" case, I should like to make some general observations -
‘on those wills in which it is declaved that the testator

is only disposing- of his own self-acquired property.
We have no means at the present day of asceértaining

" what the property was and how, it was acquired. Natu-

rally, with some knowledge of the Hindu law of the
joint family, a man who was disposing .of what he knew -
to be ancestral family property in that sense “would
declare in his will that it was his self-acquired proper-

~_ty whether in fact it. was so or not.” I expect that if

the whole truth was-known, an ingredient of the joint.

“family plopelty or joint ancestral property as these

terms are used in the Hmdu law would be found in

-‘what was d1spose(1 of by these wills. = At any rate, a

great number of them must include much property to
which such notions were ab least potentially applicable.
From the mere fact that such declarations have been
thought necessary, it is at least as inferable that the

. testator was disposing of what under the Hindu law of

- ~the joint family was not his own to dispose of as that '

* hie was making a simple truthfal declaration of fact. -

The "first. witness ‘examined .was Sidick Ebrahim

Nakoda, who is a Cuatchi Memon aged fifty-thitee. He.

is a man of no conseguence or social position. He says
that'he sells turbans and caps, and says he keeps a very
small shop and pays no income tax. He begins by

saying that the Cutchi Memons will away their pro-

’pexty as they please, s01net1mes the whole and some-

times a part. In answer to.the Court he says that the
Cutchi Memons cannot dispose of ancestral property

by will. He says that his own father made a will of

his property valued about Rs 16 000 and that he 111mse1f .
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Wa‘s dlsmhemted He says th‘mt thls property was

self-acqulred ‘He gives no particulars as to hovv his

fathel started these self-acquisitions. “He then goes on

to depose to the maklng of wills of large estates by .

T

Outchl Memons. - Thisis.of no great importance. .In

cross-examlnatlon he says that the law of succession is '
‘included.in the Quran but the custom has gone the

othel way. He then goes on to explam how the'custom )
Went the other way. He says that the Cutchi Memons ~

were orlgmally Hindus, who were converted in Sind

and migrated to Cutch. He says that they were under

- a Raja and if they had disputes they had to go to the

" Raja’s Court and they were disposed of according to the

law of the Raja, i.e., the Hindu law ; and that practice -

,@',.Was still going on. He says that they applied twice to

the Sirkar to place them under the ‘Mahomedan law but -
they . falled Speaking for himself, he says that he

~would prefer the law of succession laid down in the

Quran ‘but he cannot speak for the sect oenelally He

says that the exclusion of wives and- daunghters from
‘the succession originated in the Raja’s Court. If this -

were réally so, it must have been, I ‘suppose, on the

“footing that the litigants constituted a joint Hindu :
famlly a!s the tlme : The question was then put to .

him: AN

% Do you say that the law of the Hmdu Jomt family has been introduced

) info your sect by custom ?
' A "Yes. If there is no will.”

. Then the next question: .

4 Do you mean to say that the law ef survi\%orship is applicable to you ?

“(After, some explanatmn of what was meant by the |

L.LW‘ of surviworship)- -

: A. .'No. That law does not apply, bezause the son of a pre- deceased sou
takes with his uncles The daughter does not take with the sons.’

(It is clear that the witness does not understand what |

he 1s talkmg about here)
' I LB 46
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i915. o Q Do  you say that the Hindu law of partmon apphes ? i_

N "A. Yes. If one dies w1thout a will.,”
-ADVOCATE-

Glg‘:;ﬁy“ " He then goés on to -say that tle son can claim part1- :

N * tion of ancestral f‘tmlly property during the life-time of

'1,‘J“}‘BABA_I- his father. ‘
Q. *"Can you nge a s1nvle instance of such a p'\rtmon ?

A Yes. -Abdul Rahim Haji Mussa Suleiman. Hls som, Ibrahlm took some

. mo‘ney and separated ; he took some Rs.” 60,000. That was about two yeaxs

 ago. The father gave him' the Rs. 60,000. Abdnl Rahim was then, and still

is, doing busmef-rs His son was in the business with lnm, a busmess Ain
plece-woods o ’

© Q. What was the ancestral property of which thls Rs. 60 000 was a
share ? -

A. Tlnt I do not know.”

(It is cléar that this is not necessamly an 1n&bance of
partition at all, but rather of the ancient practlce of
portioning 'a son off out of his father’s wealth : see the
remarks of Sargent C. J.in Ahmedbhoy Hubibbhoy Y V.
Cassumbhoy Ahmedbhoy ) '

Further he- says that wills have been made for the

last fifty years or sixty years,. only after the commumty
migrated to Bombay

Rev1ew1ng the evidence of this Wltness, as a Whole,

it must be admitted that 1t is rather emphatlc in favour

" of the ‘adoption of the law of the joint Hindu family,
.-but the man himself is hardly of a character to com- -
“mand much confidencé. Many of his answers in cross-
examination suggest that he has not fully appreciated.,

* all that is involved in his earlier statements. It i isnot
definitely so stated in his evidence but I suppose he has

" gpent the whole of his life in Bombay ; so that he has
naturally fallen under the bel1ef rooted in the decision
~of this Court ‘and the practice of the profession, that
the law is generally as he declares it to have become by -

(M (1889) 13 Bom. 534,
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: custom I cannot say that I attach much 1mp0rtance
1"tb his ev1dence upon the custom as a custom.

" The next ‘witness is Haji Adam Haji Usman Nooram, '
' ﬁfty—two years. of age and a Cutchi Memon and a Shet1a "

of the Jamat.

Q. :Do- ‘you know the custom of your commumiy about thc maklxm of .

) w1lis 2
A Yes
Q Descnbe 1t

~ A.- If a Cutchi Memon has self-acquued propelty he can dlspose of 1t as -

_he pleases. - ; _ S o L
- Q. Of the Whole‘? _ - :

» " A. Yes. But tlus does- niot apply to ancostral plopelty He cannot mako
Ca w111 dlSpOSlll“‘ of aty paxt of the ancestral property. '

- Q. “How long has such a custom prevaﬂed ?

“.:;"'A,' Smce I lnve been ‘in -Bombay, I have obberved it, tI\at is, for forty.
'vyeals

The rest of his exammatlon-m-chlef merely relates to

1nst'mces of Cutchl Memons who had made wills and is

of no 1mportance In cross-examination he says that -
- he is disputing his brother’s will on the ground that

. the property - disposed of was ancestral property. And

‘this might account for his statement. in the earlier part

‘of his évidence that the ancestral property ‘cannot be

~ disposed of by Cutchi Memons by wills. . In his cross-

examination he says that he would be greatly pleased

.if the Govemment put them under the Mahomedan laW ,

again.. . : .

LuQ You now. wauL power to dxspose of all your self-acquired ptoperty,
: becaum you -are told that the Courts hold that you are under the Hindu law,
‘and in this way you may be able to give the remainder of your property to
- your heirs according to the Mahomedan law ?

"A. Yes. P . : .

Q. In your commumty you have always been told that the Courts have
- held that the Hindu law governs you ! L :

‘Ai Yes:

- .‘1’91'5."_ ‘
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Q. The whole Hmdu law ?
A Yes ’ :

Q., And in that behef your people have been makmg these wills ?
A Yes

‘He says
“1 know that Sa.bu %xdlck left his property to his som, Mohamed’

. Mohamed can dlspose of. that property by will.”

(If the witness is right here, what becomes of hls,
1e1terated statements that the ancestral ploperty cannot-

_ be dlsposed of by will?)

u Q -But. it 1t came from his father lt ‘would be ancestral ?

A. No. The fatl}er had acquired it, and the son was a partner of the .

father ”o B . c : i

‘This again makes it quite ‘clear that these- peoples

" notion about what is meant by the term “ancestral

family property” in the Hindu law is hopelessly
confused. 'This witness appears to be, a respectable’
man, but the quotations I have made from his evidence
show that he has no- very clear idea upon the:main
point to which his evidence is directed. He does not -

~ really know in ‘the case of the wills he speaks. to,"

whether the property 1eftqu, or was not, ancestral in.
the Hindu sense of that word. It is to be '1'emembe_red_ )
that he is'only fifty two years of age and his intelligent

memory can, therefore, hardly go back moré than

thirty years. . By that time the Bombay opinion was

* already definitely formed, and the witness* evidénce -

- shows how he received that opinion from the decisions

of the Courts and the like sources in Bombay itself.
In my opinion his evidence is worth little or nothlng
upon the alleged custom. :

The next witness is Mohamed Cassim Lakhtam a
Cutchi Memon, fifty years of age and a landed propri-

~etor. He savs that Cutchi Memons can will away all

1
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' then self—acquned property; but if it be ancestlal no
"“will can be made. He then proceeds to give instances
i;of numerous wills, including wills by Cutchi _, Memon
- widows. Such wills certainly. would not bex vall(lv\

~under thé Hinda law in the ordinary cncumstances

nor would, they consist with notions underlying the
‘law of the joint Hindu family. I am speaking here in
the most general terms and am not overlooking cases
-in "'which Hindu woinen dispose of their own Stridhan -
property by will, but if I understand the witness
aright, the widows who made wills here were wealthy
.Memon widows-who disposed of their whole pl.opewy. ,
in which, under the Hindu law, they would only have -
"had a life-estate. In the absence of an explanation as -
~ to how they come by their property, this comment
-must be-taken as in a measure merely conjectural. One
‘thing is, hotever, to be noted and that is, that none of .
“these wills, and, as far as-I know, none of the wills .
- exhibited in the case which I have already examined,

were disputed. - From this it is open to the plaintiff to

- -argue that the custom was so well-settled that no one
thought of calling it in question. On the other hand, if
-the custom had really been in exact accordance with
the law of the joint Hindu family, it seems in the
~highest degree improbable that the wills disposing of
so’large wealth should have gone unchallenged on the.
ground that ancestral or ]01nt family prope1ty made up
- part of the testators estate.

In cros_s,-exammatmn he says:

- “T1 mean by * ¥ ancestral plopélfy property got from the father or grand- .

father. If the property is left to the'son by will, then it is not. ancestral in

. the hands of the son, but i is hlS own

o

Q Your community believes that the Courts have held that the whole

" Hindu law governs them 2

Ay Yes. But that also is the cusbom o
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- He says

%1 heard” from my grand: father and my ancestors that thele had- been )
suits in the ngh Couxt here and that that custom had been deposed to and
pxovud

Q. What custom ?
A 1o nof kndw what évi_dence they gave.
Q. What custem ? 7 »

. A." The whole Hindu' 1aw

"The Court : Includmg adopt:on ?

A, No. Ilave notseen any adoption case. I do reinember one instance
. of adoption.” A

- He says : , _

“ I had a brother. He ié dead. He left & widow,”

You have taken that ploperty clalmmg that it was ]omt ? .,
Yes, because it was got out of my father’s money

But you have clanned 1t by survworslup B

o P oo,

But that was anceshal ploperty My patcmal cousius are ]omt W1th

me. But I have my son, and Le is likewite entitled to it. I cannot doal with

that propcrty else iy son weuld come in and oppose me.’

I th1s is correct it really does represent the ddopblon
of the law of the joint Hindu family pretty completely

“This witness is very strongly in favour of the conten-
_tion that the whole Hindu law of the joint family had
,.been adopted by the Cutchi Memons, He is entitled to

more Awelght because it might affect a vely large pro-
perty of his own. . ’

The ne‘it and perhapb the - mosb 11np01tant of thls
group of witnesses is Suleman Abdul Wahed, aged -
sixty seven. He is not & Shetia but is one of ‘the:
Jeading members of the Outch1 Memon Jamat “He
says: - , ‘ -

¢

“1 know our custom about makmg wills.,| We cannot ‘maké_: a will-of

_ancestral property, but we can make a will of self‘acquired property, aocording "

~
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10.the Hmdu or Mahomedan law. We can dlspose of the whole of the self-

acquired property by will. A Cutehi Memop cannot»dlspose of any palt‘of " —— =
’ & © ADVOCATE:

ancestral property by will...””.

Cer

. Next follow a number of instances of Wllls most of
. Whlch _are found among the wills recorded "In refer‘
ence to one of them he says: '

“But I think that at present unfortunately we are to that extent under the
Hindu law” - T :

’.1‘0 the Court : *I think so because I have been told so ever since I cameto |
Bombay from. Poona in 1874, and those decisions of the Judges made us
_subject to the Hindu law. I néver heard from the Jamat in Bombay that
~ there had been such a custors before the Courts here made it for us.. The. -

Jamat told me that the Courts had decided that we were governed by such a

custom. I did not ask the Jamat what custom ‘had' govemed them in Cutch

before-they came to Bombay...I have not heard of any case of the Cutchi
- 'Memon dying intestate where his property was divided among his heirs

* according to the Mahomedan law...I can only say that in Pooha the- estate

goes upon an intestacy to the heirs under the Hindu law ;in Cochin, to the

heirs- accordmg‘ to the Mahomed'm law, and, in Cutch, T do not know how it |

"goes, . T cannot- give a “single instance of a Cutchl Memon dying in Poona

. without leavm‘r a will, and the pr operty. gomg according to the Hindu law ;-
the families in such- cases would ordinarily be very poor, and the property_

inight be divided according to either the Hindu or the Mahomedan law.”

He then goes on to describe the 01rcumstances of his

'Vown family, saying that they were - Jomt ” in the
‘Hindu sense. ' _ - -

L My nephew ﬁled a suit f01 partition of this joint famlly estate, :md the

plopexty wag partitioned under a decrec of the Court. "I gave my spn,-
Abdul -Rehman, his share of the ancestral pxoperty and took a- release

from him.” - . : .

After this follows the cross—emmmatlon in Whlch the |

Wltness says:

e f am an orthodox Mahomedan, I believe firmly in the Quran;_ Memons
- are orthodox Mahomedans, they all believe in the Quran. .

~ Q' You and they would consider it sinful to depart ‘from what is laid do“n
in the Qman ?

A, Yes. The Quran only allows us to dispose of one-third of our property

.‘ by will: I and the members of .our community - would much like to follow
- that rule of the Quran; . -

Ce1s
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~Q. But your people ha\e "been doing the contrary for some years because

—_— they have been told that the Courts have. made the Hindu law bmdmcr on .
* ADVOCATE- -

them ?
A Yes

Q Your people ha\e been told . that ever .since Su Ersl\me I’erry sf

i decmon ?

A Yes 1 much regret, and I know: that others do too, that the Courts'

" should have thus imposed the Hindu law upon us.

© Q. If you were told that the Courts had never held that how would you»

' dxspose of your property 2,

A. Accordlng to the Quran

Q. Your comrnumty has never got 1econcrled in all these years to the‘
Courts havmg 1rnposed the Hmdu law upon them?

A. No . .

. :
Q A large majority ‘of you have strrven all thesa years to get those

A Yes. Most certamly our people would wxsh to follow the Quran if
they were allowed to ; they feel that they are he]pless because they have ‘been:
told that the Hindu law of intestate succession governs them. ‘We got ‘this
idea of ancestral property from the Bombay Barristers, Solicitors and other like
vultures. Until T came to Bombay I never heard of this dlstmchon ; as strict
Mahomedans we know notlunfr of 1t "

- Q- What do you mean by ancestral property ? .
A.  Property whlch comes from the grandfather, whether the grandfather'

“made a will of it or not. 1In Mecca and other holy pIaces they will not allow
. that we are Mahomedans at all because we have had this Hindu law forced ‘

upon -us, I feel very strongly upon all these pojnts, and I much regret that

' the Courts should ever have decided as they have done. 'I say that the son

takes a vested right in ancestral property by birth is an idea made for us by the -
Courts.. It may be called a custom as 1t has been follou ed here for many'

' years, since the Courts decided that way.”

I re- emmrmtron the Wltness says :

Ty would like the Mahomedan law to e ﬂpplled in all cases of mtestacy'i

.‘as well-ag in testamentary d:bposmon 1 slrould not like any part of the’
‘Hindu law to be left.” : : ‘ . :

I have quoted from tlus Wltness in extenso, because lus

' ev1dence, as a Whole, is strlkmg and characterlstlc I
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'thmk of the real and best senmment of the commumty '
'It is clear from the opening portions that the root ideas -
_of the Hindu family have struck deep in- spite of reli- -
gious ‘protest, and that much against their will the .

strictest Mahomedans-among the Cutchi Memons have
“accepted though it can hardly be said that they have
become reconciled to the Hindu law so liberally made
for them by the Courts. It cannot be denied that, in
. the ﬁrst instance, there was none* of. this marked

repugnance to the Hindw law of the joint famlly And-

- when I .come to look a little more closely ‘into the

previous cases, I dare say I shall have to admit that, at .

~ any rate, when the question first came before Sir Erskine
~ Perry that learned and eminent Judge was right in
‘."suppdsing that by enlarging in some directions the
‘restrictions imposed by the Mahomedan law, and giving
the Cutchi Memons a part, if not the whole, of the
Hindu law of succession including that of the joint

- Hindufamily, he was meeting the wishes of a majority -

of the community as well as vahdatmg a single proved
custom in derogation of the Mahomedan (and the Hlndu)
law. But'in view of the growing wealth and intelli-
gence of the community ‘and the development of a strong
re-action in favour of strict adhesion to. the Mahbmedan
‘ law, I can entertain no doubt but that. ‘the opinion has
now been proved mistaken. In the evidence of this

. witness we find-in petfo a. reﬂec’mon, and I submit a”
complete confirmation, of most of the general views I

" ventured to express regarding the real attitude of this

7commumty towards bhe case-made law, in my f01me1
judgment. o

. The witness is a very mtelhgent and influential old

: "_man of undoubted probity who has held the high office
- of Sheriff of Bombay. The effect of his evidence is, 1
think, that while, in his opinion, his community is, at

‘the present day, under the Hindu law of the joing
famlly,that hasinotbeen brought about by the deliberate
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fand vohtlonal ad0pt10n of that law as a custom but by A
the too precipitate action of the Courts. - And the feel- "

ing of the better part ‘of the sect to- day is ‘strongly -in
tavour of throwing off every featm e of the Hindu law
with which it has gradually been fettered. I have said

_ that in the course of the arguments addressed me on

behalf of the plaintiff in this case, I have been reproach-
ed over and over'again with having insisted, upon a
misconception of what actually happened at the trials,
the procedure and the form of the issues, that the Courts-
and the profession forced a most unwelcome Iaw upon -

. reluctant Mahomedan sects. I think that I'am vindi-
. cated, to some extent, by the strong feeling shown - by .
_ this witness. It may well be that the law was not so

unwelcome in 1847 ‘as it has since “become, and 1.
certainly do not ‘mean to suggesb that the emment

_ Judges and counsel mainly 1espon81ble for brlnglng it
* to its present state, were not guided in each and every
- trial by the most correct judicial principles. But T .do

say, and shall remain for ever convinced that over and.

over again much, too much, was taken for granted, and ‘
that it was as much the decisions of the Courts and the -
opinion, of course, the perfectly honest -opinion -of the -
profession, as any - real customary adoption by either .
Khojas or Cutchi Memons of parts or the whole of the

Hindu law of the joint family, that have made the. law

-ag it is generally s’upposed to be to-day. One thlﬁ'g at
- least is'made. clear beyond all possibility of - dispute,

that if Mr. Wahed is a true spokesman for his sect,

- this sect, would, if left to itself, and not pinned down
by judicial decision, renounce any such custom: (admit-

tmg that it had ever been adopted) as -that which the
1ega1 doctrine of this Court has now made an integral, |

_and indeed the dominating, factor of their personal law.

The next witness examined was Ali Mahomed Haji

" Yusuf, a Cutchi Memon, fifty years old. He is a person
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of Jittle 1mportance compared with the last Wltness 1915
He says he is a dealer in salt. ' ADVOOATE- .
- **T know the custom of our commumty as to makmg wills, Cutchi Memons GEgg;‘;i;)F{;

“make their wills accoxdmg to Hindu law. They can dmpose of the v{hol,e of .y

: then' self- acqulred property " - S JIMI?ABAI.-_V

he Court “ When did you ﬁrst hear of self- acqmred proper‘cy ?

A I was born in Bombay, so I have heard of it all my life.’ We cannot
dlspose oﬁ out ancestral property by will.” . o

In cross-exammatlon the Wltness says :

Q. Your custom exists becduse you bave been . told that the Courts have .
decxded that the Hindu law of wills, &e., apphed ?
A ~Yes.
Q. You have been told so all these years by the lawyers ? .
.'A.. No member of the legal profession-has talked' to me about it. My
- community however has been told that this was settled by the Courts ?
Q. They were told that the Courts had apphed the Hindu law in all '
‘ partlcula\s?
A, No.. Only about wills, and about property and ‘inheritance and
_succession There is a feehng in dur comminity that the Courts have been -
-wrong in applying.the Hindu law tous. - :
Q. And but for,this they would follow the Mahomedan law ?
A Yes . ; :
The next witness is Haji Yusuf Subham, aged s1xty
He says he is  an ordmary member of his community, a

m111-owner and the Pres1dent of the An]umn-1-Islam.

6 know the custom of our commumty in the matter of makmg wills. ©A
Cutchl Memon can dispdse of his’ self-acquired property by will, the whole
of it. He cannot dispose of ancestral property. T have never heard it said
that a Cutchi Memon cannot dispose of more than a thlrd of his self-acqmred

. property.” '

+- In.cross-examination he says:

"4 Lave been told that a custos had been established in the Courts.
That is why we have made the wills in the manner I have described.”

After some cautious answers which do not commit
him much to any great preference for the Mahomedan
Ia.w he 5ays :
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I‘romarehgrous point of view T should plefel the Mahomedan 1aw _ I

would prefer the rule laid down by the Quran

We gain little information from this W1tness.“vHis.‘.

iast answers show that he is.a peace-loving man, sitting

on the fence for the present, waiting to throw in his lot

- with the Wmmng side.” , . S~

The next Wltness is Abdul Sdtar Gaya a Doctor, aged
thuty-t(?vo He says that he knows the custom of h1s

- community about maklng wills.

‘ A Cutchi can dlspose of his self-acquired property as he pleases A
Chitchi Memon cannot make a will of his ancestral property. .

The Court * What do 3011 medn by ancestral property ?

A Property commg from great- grandfather, grand fathel father

In cross—exammatlon hesays:

Cw I have been told ever since I was grown up that the Courts Ind held that .

the Hindu law governs Cutchi Memons generally in matters of mhentanoe, or
property. ) ‘
Q. If the Courts had not decided, as they have, you Memons would prefer'
to follow the Mahomedan law? :
A. T think so.
Q. If they were left free now, wouId they follow the Mahomedan law ?
A.: T think the maJonty would, T myself would. I do believe that i in giving

-the go-by to the Quran and forcing the Hindu law on us the - Courts have "

' done wrong. _hould say that that was the feeling of the ma]outy of our
commumty n . S

The next witness is Ibrahrm Ha]1 Srdrk aged thlrty. _.

ﬁve, alanded proprietor. ;

I know the custom of our people in maluno' Wllls Sometimes they make

- their wills according to custom.

Q. » What is the custom ?
A. I have heard that the Hindu law applies.
Q. Do you mean the whole Hindu latw ?

J

A. T do pot know that. We can make our w1lls as we please Whatever

the property is. " We cannot dispose of ancestral property by w111 Grand-
father’s property becomes joint family property‘ [ include father, graudfathet

great-grand -father, &c.”
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In cross—exammatlon ‘after showmg an’ 1nte111gent

understandmg of what is meant generally by ancestral' ’ AnvomaE:
“ADVOCATE~
' : o GENERAL OF

and joint property, he says ;-

v o I have heard that the Courts have held that the Hmdu]aw of willg appheq
~ to us.. That is the belief in our community. Thatis why we make our “wills

in. that way. The Hindu law of property and inheritance has been held by -

the Courts to apply to us, that is what is generally believed in the commumty
ITam an orthodox Mahomedan 0 are most of us Memons. We should like
to follow the precepts of the Quran,” ‘

The next witness is Tyeb Ha]1 Gul Mahomed aged
s1xty-two a merchant and a contractor. He says: -
- “I know our custom about makmg wills. We can dispose of our self-

‘acquired and our ancestral property too. - Was born at Malabar.”

(N. B~This 1s the only one of these witnesses, I
think, who says that Cutchi Memons can dispose of
their ‘ancestral as well as their self-acquired property

by will. Pos31b1y because, being from Malabar he is
_not so saturated as the rest with the legal doctrme of .

th1s High Court.) \
~In ¢ross-examination he says :

" The custom had been in force many years before the decisions of the Court ’

gave legal effect to it.

I may observe on that that the witness could here

only be speaking from hearsay, as the decisions of the’

Court began before.he was born. R -

*Q. If the Courts had not so decided- you would have preferred to follow
the Mahomedan law ? .- g
- A« But the custorh had been in vogue for aiong time.

Q. Who told you that this was the custom when you came to Bombay ? ,
i CA My grandfather told me.” He was then in Bombay. I came here first

in 1918 (1860). It was when I was bere in 1930 (A. Do 1874) that I ﬁrst
heard of this custom.” - - . -

The ‘next witness is Abdul Rah1m Hap Iblahlm aged
thlrt;y-sm not a leading’ member of the community, a

hosier.- He says a Memon can will away his self- .
acqulred pr?)perty as he pleases. He cannot W111 away .

his “‘cesﬁral pmperty

1915,

Bompay'

P -

£

“JIMBABAL: -



 Cisgs. -~

~ &

;- ADVOOATE-

GENERAL OF-

. BousAY

WL [N
" JIMBABAL

934 INDIAN LAW REPORTS [VOL XLI.

In cross-examlna.tlon 5

ar would liks to £ollow the Mahomedar law of wills, Thave always “seen-
told that the Courts have held that the Hindu law of wills governs us,’ That

“is what all the members of my ‘community ‘believe.”

*-The next witness is. Abubakar Ha]l Mahomed agedf.
ﬁfty-four, owns landed property in Bombay and says he

knows the custom of his community about makmgwﬂls. ,

I have made a will accordmg to the Mahomedan law.” I haw 8. dlsposed of
the whole of my property I have said that the distribution is to be made

- aecoxdmg to the Mahomedanlaw. The decisions of the Courts in' our cases’
-have put us under the Hindu law, ,Al_nong the Memons the custom is that the
'IImdu law applies. . o o

Sy

Q. What is'the power of the.Cutchi Memon to make wills 2

A. . The thing is this, as the Hindu law prevails they -make , wills- £0 that .
their widows and daughters may get something out of the ostate. '

Q. Do you know whether these Cutclu Memons recognizo : the law of
ancestral family property ? S : B

A. Yes. A Cutchi Memon cannot will away ancestlal property

" In cross-examination he says -that the Courts hav& v

decided that the Cutchi Memons are .go verned ‘by -the

-~ Hindu law in all matters of succession, mhentance,.
-wills, &e. - e

T We thmk that, if we do not make a \Vlll our propelty \Vlll go by Hmdu'

la\\ : : . . L.

Q. You thmk then that the Coux ts have wr ongly apphed the Hindu law ?
A AN L know i is that this has becu the custom from the time of ‘my

'forefathers

This concludes the evidence of this kmd given before-~"

' the Court. It must be admitted that it pomts directly
- to a cons1dexable and settled opinion, however unpala-

table, that much, if not ‘the whole, law of the joint

,Hindu family governs Cutchi Memons. But it is to be .
~ remembered that over the period covered by the lives

and personal experience of all the witnesses, it was”
virtually impossible for any Cutchi Memon to approach
the Courts except upon the footing of a Hiadu, in all -
the essentials of the personal law of tl}e joint Hindu

-
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famlly -And it cannot be denied that the: declsmns of
‘the’ Courts had done more than anything else:to contri,

‘bute to that result. It is only when we turn back to
~ the  origin of the wide rule, which had thus been .
establishéd, and follow as I did in my former judgment .

._the various steps of the process, that we shall be in a
posunon to discriminate, if indeed thls be now poss1b1e

. between what was a real custom and What was rapldly

~added to it by judicial declsmn S

AsT have said the points actually in conmoversy
between tl_l_e litigants before Sir Erskine-Perry lay

. within a very. narrow. compass. I think it very unfor-.
tunate, looking back .over this piece of legal history, -

" that that great Chief Justice should have delivered one
]udgment in the cases before him, thus, at the very

outset introducing elements of logical confusion which -

_rapidly bred and multiplied. I think, too, that the
procedure followed put the prellmmaly enquiry - on

much too wide, and loose a ‘base. For all essential -

purposes, the pomts in controversy need not have been

80 . extended as to lead the learned Chief Justice to“

~ believe that in order to deal with them it was necessary
" to open a genelal enquiry . into the question wWhether

the two sects of Khojas and Cutclu Memons ‘had, by

that time, adopted, as a custom, the whole Hindu law

.of the joint family, with all its derivative legal nqtions -

" and - consequences, as directly affecting the law of
succession and inheritance. ~

But with the fuller 1nformat10n glven me in the
-course of this trial at my disposal, it seems to me that

something of this kind happened. The result’ was not -

very satisfactory even for the limited purposes of the
two trials, since the learned Chief Justice,.in his judg-

ment which, after all, is all that now concerns us,

confined himself to a very cautious opinion that these

sects had adopted a law analogous to the Hindu law,

1915,
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How closely analogous, of in what miin points diverg- -
ing from it, and if so diverging then whether back to

‘the Mahomedan law, or in the direction of merely

- analogous customs, nothing, I think, is said. ° But
‘what the learned Chief Justice meant to hold was, I
‘believe, that Khojas and Cutchi Memons were under & -
customary law closely akin to, if not identical with,
the Hindua law of their former co-religionists, and that
from that starting point it lay on them to prove customs
in derogation not of their own, the Mahomedan, but .of
this rather vaguely adopted analogue of the Hindu law.

" The Cutchi Memon case tried before Sir Erskine Perry -
arose out of a dispute between the widow, Rahlmatbal
of one Haji Nur Mahomed and three uncles of, the :
deceased. Followmg the procedure of thoge days it
-appears that the Chief Justice sent certain issues down

~ to be tried before himself on the Plea Side of the Court.
These are very instructive as showmg how the sub]eet '
then V1rtua11y res mtegra in this High Court, was then
approached '

The issues were : o o S

- (1) Whether the sect of Mahomedans commonly called or known by the
name of Cutcln Memons is ‘subject to a valid usage or taw. of inheritance and
succession differert from the general Mahomedan law of mherltance and
succession to goods ? o .

°(2) +Whether from the death intestate of Haji Nur. Mahomed in the plead- '
ings of this cause mentioned, his uncles, &c.,succecded to his estate as.his Leirs

or otherwise; in exclusion of the said complainant, and one, Tezbai, another .

_ widow of the said Haji Nur Mahomed, sub]ect however,. to p10v1dmg for

their maintenance ? . . , .

(3 Whether upon the death intestaté of the faid Haji' Nur Mahomed thgv

smd complainant as one of his two widows became entitled by successmu to

a share conmstmg ‘of one- -sixteenth part of his estate ?

"And it is ordered that the comp}amant here shall be the plaintiff on the tuaI-.V
of such issue on the Plea Slde of this Court and that the said defendants &c
and if the Court at such trial shall find any other special mattel the same sha]l
be i‘ndorsed on the postes.
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So far this appears to be perfectly eorrect .and to - 1915,
ee.tabhsh the general proposition from the very begin-. PR
DVOC\TE« -

ning of thislitigation, that any one allefnn" a special- Ggxenar or-

custom in derogation of the law of the parties must. 'BOI‘iBW"
‘prove it.- We find, accordingly, that. the- defendant - J’mn,;m,

iopened with w 1tnesses in support of the plea;

“The first of these witnesses was Ha]l Jusuﬁ Haji
-Baludina, who says that “ he had lived in Bombay for
seventy years, was regarded as a sort of head of his-

-gect.” (N. B—The witness talks of ‘caste’). He says -
“there is a particular custom of inheritance among "
them, namely, that a widow is entitled to mamten'mce
as long as she remains unm‘trmed Some say that- thie
Cutcehi Memons were converted to- Mahomedamsm two,
three or four hundred years ago. They were Hindus
before, Lohanas.” He then speaks of the customt . pre-

- vailing among.Lohanas proper. But no one has ever
alleged in these Courts, I believe, that they are not
subject to the ordinary Hindu-law, and it fs plain from
what the witness says, namely, that among Lohanas a
widow is maintained by her sons, &c., that he is think-
ing of the condition of Wldows inan und1v1ded Hindu
family. He says: ‘ ‘

“Tam not particularly informed of the custom among the Lohanas. Dlvmce
is not allowed among Memons, plurality of wives is allowed in.case of ster 1hty

According to Mahommedan Jaw females ought to inherit, but we' have nof
allowed any female as yet to inherit.” -~ - . " 7

In 01'oss-e\amln‘1t10n he says : .
“'No disputes regarding inhieritance have ever occurred wnth us- in Cutch

.

“the husband and wife were expelled from the caste, thcy were expelled because

this custom had never been dleputed before.

" This w- 1s the fiest instance T ever knew.”
.+ (Vote—As the husband appearsto have dled 1ntosfate
-thus-giving rise to.the dxspute, it is not vasy to under-

stand why he was expelled from the “ caste ™)) -

To the Court, * T say that ‘the- Mahomedan law lays down’ the roles as. to
. iuheritance, but we have not observed it. Our custom is not of recent origin ‘
Cbuth as pre\ ailed four or five hundre’d | yearse i . . >
CIimessy o E
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The next Wltness is Abdulla Raklua, Who says that
there are many tribes of Cutclu Memons but. they are
all of one “ caste.” '

% We do not folIoW the Mussulman law ag la1d down in the Quran. °*I de
not know what the Hindu law is. We do not allow females to inherit with us.
If a man leaves a widow and- brothers she is not allowed any particular share.”

(This agam would only be true under the Hindu 1aW
in the case of a joint family.) -

 We do not allow daughters to inherit: If a-man died leaving brothersfand

“sons, if the family is divided the sons take alone; if undivided, the  brothers -

equally. ~ If four brothers should be in parinership, and one dles lea\'mg sons,
the sons inherit.”

.

"(Observe the loose confusmn between partnershlp,
and the true “joint Hindu family.”)
D | have often heard that part of the Quran read which lays down the rule

of ml'erltance but we do not follow it because it is not our custom. We aid
not set the Quran aside-but our custom did. - This custom of inheritance has

» existed among us always. If a man left his property to his widow the panch
~ would give effect to it. . Divorce is not allowed amongst us;  When thls case

was brought into Court the pcmch expelled the husband and the woman.’

The next witness is Haji Fazul J afﬁr, says he is one
‘of the panch, came from Bhu]

“ With us women do not inherit, when a man 1eaves a 'WldOW she remams
in the house-and gets maintenance.”

In eross-exwmlnatlon adds no’ohmg of note.

 The next witness is Ha]1 Absakur, says he knows the
law of inheritance laid down in the Quran but- the”
Cutchi Memons do not follow it. " According to the law

Cutclus follow, women do not inherit.

At this pomt T find the note by the 1earned Chlef
" Justice ;:—

“T intimate that a prima facze case is launched of custom amongst. Outch1

Memons, and if they" have ev1dence to show it (sw) they should caH
witnesses.”’ ‘

- Then Haji Mahommed Haji Ibrahnn is called and
‘says, that he is a Cutchi Memon and that hlS father -
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died three months ago Ieavmg blothels nephews '>1191,5-,5-;T

daughters and a -widow. He,mdde a Wﬂl (thls is o

. . : : ADVOCATE-

called for). : S o : , »GENERAIQE)I{
- BomBay,

-Another Wltness is then called, “Mulluk Ha]1 Umcu o *

_ Who gives an instance in which it would seem that some  JiMBABAL

" rsort of d1str1but10n was made of the deceased’s proper ty, '

- but not. %tmctly according to the Mahomedan law. .

e have not heard of any widow in our caste belng allowed a shale as

K Mahomedan widows are.’ . : o : \
Another witness appears to have been- offeled but not

examined, and the Advocate-General then admits that

~ his ev1dence does not go furthe1 to disprove the custom

set up. . :

__ That is the whole ev1dence upon Whlch a ]udgment
was based that has had such astonishingly wide con-
sequences. I should,obserye that, at this trial, the
evidence in former cases was tendere;d'and it was found .
to take up so much time discussing it sentence by
" sentence in order to"determine whether or not it was
against the declarant’s interest, that much was let upon
the. record, subject to stricter exammatlon When the
case was over.. =

. After the above analys1s I cannot say that I think
any of this record of previous depos1t10ns is relevant
under section -32, clause 3. I do not find in these
* depositions per se any declarations agalnst the interest
~ of the makers. Nor do I think that these depositions of
men long dead are admissible under any other provi-
sion.ofr the Indian Evidence Act. I have examined
. them, however, with the object of bringing out clearly
what really were the materials before Sir Erskine Perry
in 1847. ‘Many statements do suggest that the witnesses’
“swere saturated with the Hindu law, or, at any rate,
that they had accepted, with modifications, some salient
features of it. But I do not think it would be correct

to say that anything to be found. in the trial on the Plea
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: Sxde bef01e Sir E1sl\1ne Peuy eqtabhshes a consc1ou% '

N W"adoptlon of the whole law-of the Hindu joint family.
-ADVOCATE- -

GENERAL OF - .
" the position of females in an undivided and a.divided

‘Hindu family. -They appear to have been 1mbued

The w 1tne%ses appear. to draw no distinction between

generally with the stringent limitations imposed by -
the early Hindu law-givers on ‘a woman’s capacity.
But the custom they set up goes very much fulthel

"th'm the tlue Hindn law.. It does not appear to

recognize the '\VldO\V s estate and peremptorily e‘{cludes
dau"htels altorrethm and in all cir cumstances '

I cannot unde1 stand how upon these issues 'md thls
ewdence it ever could Lave been supposed that ‘the
Chief Justice-found that the Cutchi Memons were not

“only not governed by the strict Mahomedan law of

succession and inheritance, but that they were governed
Dy.the Hindu law of succession and inheritance. - All -
that the issues sﬁggest and the evidence proves is that _
there was a valid custom or usage.inconsistent with the

Mahomedan law. Sir Erskine Perry appears to have

tliought that it was, in a measure, analogous with the- -
Hindu law of succession and inheritance. Farther

“than that, I do not think he went in the way of genera~ A

lization obiter: He certainly found it proved, as a
special custom, that among the Cutchi Memons widows
would not.take, and that uncles would exclude them:

“upon the intestacy of husband or nephew. That 'Was ,
all that he was asked to decide, and that was all thab

he did demde. I do not suppose that it will be con--

tended, e.g., that this case decided infer alia that the _

Cutchi Memons had proved a special custom in super-
session of the Mahomedan law of divorce or marriage.

‘The -evidence recovded in- the case  of Malomed
Sidicle~. Haji Alumed® has been given in evidence here,

;- (0.(4885)-10-Bom. 1. _
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agit is pretty ceitain ﬂnt a great deal of it, at "\ny iafe '
must have been against the interest of the declarants.
‘Before runniny over it-I may make one or ‘two general .

observations on the case. The Court was. asked to try.-

‘the validity of two wills made by two Cutchi Memon

brothers, who, with two more brothers, had for a con-
‘siderable time, carried on a large and flourishing part-

‘nership business. The objection was that the property
was ancestral, and that the testators had no power to
-dispose ‘of, any part of it by will. An attempt was
made by Mr. Invemuby to re-open the whole questmn
with reference to the powe1 of making wills, and the

restrictions ~upon that power arising out “of the legal -

notion of ancestral property peeuhm to the Hindu Taw, _
which was supposed to- have been included in the law
of “succession and inheritance,” consistently applied
(in theory) since Sir Dlskme Perry’s judgment in 1847
to. the Cutchi Memons. ~ But this attempt was ‘not
successful The issues are, however, 1nterest1nrr in this
connection. The learned Judge, notwithstanding the-
‘principles he-sets fourth in the opening passage. of his
judgment, virtdally conduacted tlie trial on the second
of his presumptions, treating the first as already
'dlsposed of. What actually happened was: that the

learned Judge took it for granted, as far as I can see,

that the Hindu law of succession and inheritance: had
been judicially and finally decided to govern Cutchi.
.Memops That being so, it was mere surplusage to
mention, as a fundamental p_r1nc1ple that in' all cases
arising between Mahomedans the Mahomedan law must,
‘in the first instance, be presumed to govern. - That is a
perfectly correct principle, but at the time of this trial

the learned Judge was evidently convinced that it had
been completely displaced, and - that trials of the kind -

he was conducting must start from the se_cond principle,

namely, ththutc'hi Memons are to be presumed to be
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govemed by the Hindu law of succession and 1n11er1— ,.
tance. Along with. this he appears to have taken it for

,'glanted that the distinction between ancestral and. self-
_acquired property is an integral part of that law. The

burden of proving, therefore, that among the Cutchi
Memons ‘a. custom had been established ignoring any .
such distinction, was thrown upon the parties alleging
it. - This is in conformity with the third of the learned
Judge’s principles, namely, that it will be open to this
community to prove any special custom whatever even

~ in matters of succession and inheritance in derogation
.of the ordinary Hindu law. Itappears that a good deal

of the old evidence, taken from the records: of the
Ecclesxastlcal Side of the Court, was again laid before
the Judge ab this trial, as though upon the trial of an
issue arising under his first principle.- But it is as
clear that he regarded that original - presumption .as
wholly displaced by the’ decisions of the Court from

. 8ir Erskine Perry’s time opwards. - And T thlnk that_

the evidence ‘of witnesses recorded at this trial: Was all

- directed to proving the special custom relied upon.in

derogation of the Hindu law of succession and in-
heritance. . Such a “custom ” is of course,.no more

than a palt of the Mahomedan law which has never

known any distinction between joint ancestral, joint
family and self-acquired property. | " But, then, for the
double assumption (a) that the Hindu law and not -
the Mahomedan law governed this sect in all matters

“of inheritance and succession, and (b) that included. in:
" that branch of Hindu law was the whole 1legal notion.
“of the joint Hindu family; it is clear.that the trial must -

have taken another course. I repeat that had the onus
been thrown, as, in my opinion, it'clearly ought to have
been thrown, on those who alleged that, even conced- |
ing wills formed a part of the Hindu law of succession .
and . inheritance, the Cutchi Memons, had . further
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_imposed upon themselves the Hindu law of the joint 1915
family with its dominant conceptions of ancestral and T

joint family property, the result of the trial might, and Gﬁ,‘éﬁfa

- probably would, have been very different. I am sup- - BOMBAY‘

ported in that oplmon by the remarks of the learned jmﬁ";];g,-_ .

 Judge himself upon the character of- much of the evi-~

.-dence recorded and the light it threw upon the attltude

-of the community, as a whole, towards this substltutlon .

~of Hlndu for their own Mahomedan law.

I think it is 1mposs1b1e to say that anything by way
of proof coming from the right quarter- and directly -
glven for that purpose, is added by this trial to the
extremely meagre " and inconsequent proofs formerly
- collected and made -the foundation of the Court’s
doctrlne that the Cutchi Memons were in all respects o
governed by the Hindu law. of succession and inherit--
ance, The learned Judge, indeed, remarks that a good
deal of the evidence led b) prove the special custom, X
conﬁrms in his opinion the correctness ‘of -the Court’s
previous decisions on this point. While that_may be -
so, it is equally clear that none of it has any vbearmg
(I mean none that is quoted in the judgment) upon the
actual point under investigation. If the law of succes-
sion and inheritance governing this sect is understood
to.be the Hindu law of succession and inheritance, as- '
“-limited to the case of a divided Hindu disposing of, or
leavmg, self—acquned property, then the succession
would, in all cases, be the same and the only contentivus
question that could arise would be not as to the testa- .
‘mentary power of the deceased, for that is always full
_ under the Hindu law, but as to the ownership of thé
property bequeathed. No mancan give by will what is
not his own. No Hindu can, of course, dispose by will
of any part of the joint family property whether mova-
ble.or immovable for the simplest of all reasons, that it
is not his own- duung his 11fe-t1me to give: away,
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Precisely the s'une pnnmple Would in theo1y, 1eguhte"

gifts.inter vivos, but in practice a good deal of confu=
sion-and obscurity has been introduced-info the: Hindu
law here,. bec‘mse of the inaccurate -and unsystematic-
habits of thouO‘ht which make every original treatise

on the Hindu law, the dispair of exact. thinkers, The )

question which the learned Judge had to ansv_ve‘r was
the narrow and sharply defined question, whether the
Cutchi Memons had ever voluntarily: imposed - uporn
themselves, as a custom, the Hindu law of the joinf
family as exhibited particularly in the distinction .
between the ancestral, joint and" self—flcqmred property 2

Because they are supposed to have 1mp0°ed upon them—;
seﬁes a law-of inheritance and succession correspond-

ing with that which would be ftpphed to the case of a

‘separated Hintlu in possession of self-acquired property, -
- it does not follow that they had also adopted a totally

different feature of the Hindu law which, speaking

. strietly, has nothmg to do with succession and in-
‘vheutance atall. -~ P

I will now go over this ev1dence, or palts of 1’0

cmtlcally, for my purposes in the plesent case.

Mahommed Sidick Haji ‘Abdulla, plammﬁ‘ says
“We all lived together as a joint undivided family ”

but in’ 010$s-e‘<'11x__1_11mt10n he was asked what he meant

by an undivided family, and answered : “I only meant

_ by it that I'and my father lived together and ate toge-
‘ther. If thele had been no. property we should ‘have
-done so0.’ Shfrht though ‘this is it is very instructive..

The learned’ Judge has noted that when 'the witness:

“was given the word for “undivided” in the sense of

the Hindu law, .he' did not know what it meant. - What

- he says in cross-examination clearly sets: the limits
. upon his idea of a joint Hindu family. And it is, I
" have no doubt, perfectly true; that the archaic cust0m'
‘of families living together to the third -andeven fourth



‘VOL7XLI]  ‘BOMBAY SERIES. 245

:'g"“é"ril'émt‘ion -a patriarchal custom noticed by Sir Charlés
Sargentin. Ius judgment, 1nCasaumbhoy s case, 1)1@\"111-
ed almost as universally among: Bombfly 1\Lﬂlomedana
:as Hmdus “But 1t does not follow from this that the <

'»foxmel had any knowledge of, or desire to adopt the -

.«pe(,llh“u legal consequences attaching to, the H1ndu’_i

‘concept of the joint Hindu family. After’ thls witness
‘Was examined the record shows that Mr. Invelauty

w'xs mlled upon to open- for the defendant that*is to

say, to’ -prove the custom among Cutchi -Memons -of not
.making any dlstmctlon between ]omt famlly, and self-

acquued property. At the outset it may be noted that
it would be almost: impossible to prove sueh a-custom.
Instance after instance might be ngen of sons and
_brothers inheriting, but in every such instance . cx;'_
-~ hypolhesi the property in question must be assumed ta-
‘have been self-acquired in the Hindu sense. On' the .

othe1 hand, it would have been comparatively easy to
p1ove the custom affirmed by the Court as a‘custom,

" namely, that this sect Liad adopted the Hmdu law of -
- the joint family. OFf course had it beén open-to the-
defend.mt to prove that, c.g., daughtels had mhcuted »

t]mt ‘would have been in, point to show that. the
property there could not have been joint famlly pro-

. perty. But all instances of that kind had long :ago .

been- ruled out by the first decision. Nor can tliere De

much doubt, I think, but that to that extent the Cutchi '
Memons had long ago and on the whole cons1stently-v
" renounced the ‘\Lxhomedan law. It is instructive too .
“to noté how Mr. Invelauty opened his case. He said

that the questions to” be answered were questions of

fact: (1) Was Ismail’s property ancestral ? @) “{hcthe_r ;
among Outchi Memons.there is ancestral prop;}[rty in .
e goes -

_the sense that the son takes a right by birtl ? .
‘on to say that if the property is ancestral, then the will

™ (1889) 13 Bom. 634,
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" Bowus ALYOF -,Ha;u Hassam, who appears to be the defendant, says :
“JIMBABAL “ Thcre are not many instances. of sons and father d1v1dmg the ancestral‘

‘ propelty in their life-time. ~ I never heard of any. I know H‘T]l Cassum ~Haji
-Tbrahim ; he sepatrated from his father during his father’s life. - Cassum had .
a share in the trade. The father. gave a share in the estate of his own .

. accord. IIe ,r_v;ot a share out of his fathex‘s property, not ont of ‘the ancestral
property. 'He got it, not as‘a “share of what his father got from his
grandfather, but as a share of his father’s own property...I know Aji Adam-
Haji Rahim Alwani. He had four sons. They did not get a share out,of
"the glandfathers property, but out-of the father's Property which he’ had
recewedfrom hiy father.. I heard that they gave their father releases 1
know Haji Hussain Abdul Rahim. He has either three or four soms. All'
his sons separated from' him. - They got a share, but at the father's own'
- pleasure, not by suit. The_property of the father may have come frém the:
grandfather. Imention Haji Elias Haji Jusub. -I heard he made a-.will..
'He was my uncle’s son. He had a son, Haji Saleh Mahommed. This 501,
separated in his father’s life-time. He got a partition from- his father, but
when sons get & partition they hold jt to come from their father -at his,
pleasure. The son gave his father a release. Memons have made wxlls for
m any years, I cannot say how many. We have fixed cistoms ; all- that our
. Jamat follows is fixed. So extremely uncertain-are the customs that there 1s
no d1fﬁcu1ty in producmg any number of witnesses on either mde "

[Z\LB ——That is probgbly true 1
Ha]1 Ahmad Ha]1 Abdulla is asked

“* l\mong the Cutchi- Memon community iy there no distinetion. 'made'
between self-acquired and propexty derived fxom the father as to the power
of alienation ? -

A.  After him it should go to his son. What a man gets from his ances---
tors he gets as his own property, and he can deal with it as- he pleases-in . hls/
life-time. He can will it. According to our usages a son does not aequlre
by blrth a hght to the ancestor’s property.” S~

He then gives the names of testators“a.lvln of Wwhom'
:“had received property from their fathers " “They -
all had sons at the time of their death.”
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E 'In cross—eXamination he say'S':

‘¢ Memons are governed by Mussulman law, So long as there are sons
no.one else. will get the property. If there are two’ sons living and a graud-
son of a third son, the t\vo brothers could glve to.the son of thé third son.’

[N B.—Here we have a cons1der‘1b1e confusmn of '
thought but an indication, it must be admitted, that.
some infiltration of ideas from the law" of the Hmduv

]omt famlly, had taken place.]

"“The Court adopted Hindu law, ‘and made Strzdhan, but we do not agree
. to the Hindu law. Whenever a Memon suit comes into Court, nearly always

‘a custom is-set up. There is no difficulty in getting an& number of -witnesses -

. on either side.  Since Sir ‘Erskine Per ry’s time I do not know of any instance
“of a custom being established in a Court of law.” :

i[N B.—Here the witness 1s not so far Wrong ]

.

Ha]1 Tyeb Rflhlmatulla says he is one of the. princi- -
- pal members of the Cutchl Memon commlmlty ‘Asked
as to Whether accordmg to the usages of the community -

there is no distinction bétween ancestral and self-
‘ acqulred ‘property, he rephes : ‘
“The son becon;es the mulkhtyar on the death of the father. Thé father

may do what he likes with his property. If he'does not_give it to his son,
he may give it to any.one. He can will it away. Among Cutchi Memons -

* & son does not acquire by birth a right to his father's property. As to the
‘ancestral property in the Hindu sense, if there is a son” he gets it after his
fathers The son can get it in the father’s life if the fathér gives it of his
own accdrd but not against his father's will. So long as the father is allve
the son cannot prevent h1m from giving 1t away."”

- Very little comes out in cross- exammatlon, but the
witness says with emphasm :

* We are not governed by Hmdu law. All our customs are related to .

Mahommedan law but thexe are some dlt’feremes in our (.ustoms

Ha]1 Alang Vaidina says that he i is one of the prmm-

pal members of his sect :

“ There is 1o ancestial property in the Hindu senso of the word.” The won

) ,Idoes not acquire any right by birth ini the property of the father The father
" can ‘make a-will of the property if he likes.” : S
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1915.° In. cross-e\ammatlon

7;'ADVOC}TE; 7 Tt s truo that whan there isa smtm Court the caste dmdcs mto sectxons,
;G%RAI;F;:YOF an& you can- get witnesses to say anything in suppdlt of a guit...The. Memons
i o, - are governed by thedaw of the Quran. A man can will away his propel*t‘v‘
_ JIMBABAL - from his relatives, but it is contrary.to ihe law of the .Ql_nan. ‘Nobody ‘can
o prévént him.” . B

Tar Mahommed Haji Arab says

‘. Among Cutchi Memons there i is no ancestral family. p) operty in the Hlndu
sense A son acquires no right by birth in the property of -his father. A
Cutchi Memon can leave away by will the~ prope!ty Jeft him by Lis father '
Buch a will is in accordance with our usages.’

Gwes 1nst'mces In cross;e\:‘unination' he‘says .

e

“T mean by there bemfr no ancestral pmperty in the IImdu sense, tlmt the
grandson has no right. in the grandfather’s property. ' I do not understand
Hindulaw. I do mnot know what Ilindu ancestral property is.. We aro’
\[ahommedans.and we want Mahommedal Taw...T know. only a little of
. Mahommedan law. We have hitherto, by. custom, made ‘sons inherit to the’
“exclusion of all the other sharers. Mahommedan law out. of Court can’ bo
applied, but a few go to Court to get iudu law since 1847. I have: never
Lieard of the \\111 of a Cutcln Memon which Las given the property away -
from the sons.’

In re-e\'ami'nation'- .

*. * The application of Ilindu law_to us is not accordmg to our u:ages TA
grandson inas no right by birth i the grandfather’s property. A living. son

2rwolld exelude the son of a dead son, by Mahommedan law, and 8o nmong
ﬂle Memons.” S

Ralumtullah Junas says he-is a man of posmon a
tailor :

. MIfa Cutchi Memon received, property. fromvhis_‘father he c:‘mp give or
will it away and his son cannot prevent him. - According” to Hindu law I d()
not know the rights of the grandson to his grandfather’ s property. Among
_the Cutchi Memons a grandson has no right to share in property- ‘mheuted
-from his grandfather. A will made by Lis father in:such clrcumbtances is
valid according to our usages. The application ‘of the. IImdu law by the .
: Court is not-according to our usages...We -observe the Mahommedan law .
of marridge and divorce ; we are much stricter than hhops. Wo observe .
-all the feasts.”
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. In cross-e\'xmmatlon he says .

e Accordmw to inheritance formerly we dhl not conduct ourselves accordmrr .

trf Mahommedan - Luv ~Formerly- onr law’ of [inhefitance was gccording to
Hindu - law. Tor a long time, thirty or forty years, we were gmemed

Fby the Hmdu law of inheri itaace. For- many years, wills have been in use

amongus - - o ' 3.‘,
.- Gives 1nstances.. In re-e‘camination he says:’

“ We- have been governed by Hmdu law of mhentance smce the caso:
: demded by Sir Erskme Perry ' A :

Sabu Sidick (bhe ancestor of the present htlg’ants I

'.thmk) says thabhe is a principal member of the Cutchl ‘

, Memon commumty, and a larﬂe merchann SRR

L Cutchl Memons who mhent from a father can, accordmg to our uswcs,
.\vﬂl it-away even if there are som A son has-no right -to- share in the
property which his father has got from- the. gnandf’lthu A son acquires -
no right amoeng us to the property inlerited by his father. If the father
" wills away the property according tovour_usag‘e‘s the will is.valid.”

Gives ingtances. "In cross-émmination he says:
R Tho Cutcln Memons have been - governed- by “our law, that is, tho .
Mahomedan law, over since we became Memons. There is no other law
given us. Those who d» not obey that law are sinners. T observe that law,
I£ others do not, they go to hell. Nothing about inheritance _has happened’

. in my family, but I would act according to the Malomedin law. My father
has power to give away all his proper ty tv the exeluswn of his Teirs.

[N B. 'l‘hls is not of course in accordance Wlth the
'Mahomedan law, ] e .

Tlxexe are customs among us which- differ from the Mahomedan laiv. It
is not a fixed custom not to observe Mahomedan law. Thero is no. rulo
wlmtever in cases of inheritance ;. there are customs Which agree w;th

S Mahomedau law, and soma whiclt d_,o not.. There dre no fixed customs which
. do uot’ agree: with Mahomedan law. There has been a revival of the
Mahomedan reli"ion among us.” » ’

In re- exmmmatlon he says:

: ‘ It has been mlngxous zeal not the Cum‘t‘l whxch has caused our movement
. We obj ject to the Court decxd.m" accoxdm" to Hmdu law.”
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>

I have quoted freely from the ev1dence of this w1t-

‘ness partly because he was a man of cons1derable

importance and the ancestor of the present 11t1ga11ts
but more because his evidence is o strongly indicative
of what was then .the feeling among the. community
about the extent to which it had been brought under
the Hindu laW

Ha]l J usub Hap Ahmad says

“ Among Cutchi Memons, a man who has mherlted ploperty, I do'not
know what be can do w1th it.” ' : :

" But instance the case . of his own father Who ap-

- parently” inherited what, in the eye of the. Hindu law,

would have been ancestral property, and yet Was_
dlstmbuted under an oral will. ' : -

In cross exammatwn he says :

‘ The famlly comes from Cannanore. His father made no w1ll Releases

- were not passed and the property. was divided. I was joint- with -my  father
“and grandfather; we were all joint in trade.” o

. .
kY

[N. B—~This goes no further than the notlon of
partnership, which is qulte familiar among the sect. 1

Usman Alla Rakhia-is a Well—to-do Cutchl Memon 'A
melchant T

+ " 1If a Cutchi Memon mhemts property from his father I have not seen

anyone do what he likes with it. I do not know much about it, I do not

; vattend the Jamat much. ] N

Q Among Cutchi Memons are the customs and usages in force accor. ding

-

The questlon was excluded as there was no 1ssue “and
the plea was not taken in the pleadings, “ moreover it .
is not for the witness but for the Judge to say -what
law is applicable.” - In view of what had already

- preceded I must own. that this strikes me as very.
~ strange. It appears to indicate that the learned Judge
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. had made up hlS mlnd that speakmg generally, the - ,19‘1:5’-:‘
Whole Hindu law of the joint hmlly apphed

ADVOCA’L‘E- :

A son Ins o rwht to his father's property duun«r lns father's life. GENERAL OF~
"Ason cannof prevent his fa.ther fzom dmmr what he likes wrth it.” . T BO“B”* ;
A - : : ) e LA . v o ’»::

I_n cross-examination he says: o o Inipazi

“A father can will away his property to. anybody. He has :‘.vheb.rigl'_&;.

. He can will away the whole of his property ; itis by ‘MQhor'&edan hw that
‘he can deal with hxs property as he pleases.. A .man dy1n and . leaving
ancestral property and sons can will. his property away ﬁom them I do ..
not know of any such case.’ - )

Hap Satar Haji Ibrahnn says heisa leadmg member
of the 0utch1 Memons, a mercha.nt )

- e
b Accoxdmg to the usages of the Cutchl Memons, a son has no nOht to hlﬂ o
father's property until the father gwes him property.” Son cannot prevent the
" father from willing it away. It makes no dltferenoe if the property was -

' denved from the grandfather :

In cross-examlnauon :

dean

“ A man may give away all his property from hlS hens such is a mushaa .
- (dustom) of our Jarhat. I do not know Mahomedan law. The power to will
away from the heirs is a special custom of the Memons."

~  In re-examination he s'xyé :

“We have Mahomedan law now, but the practlce of the Court is that
~ daughters do not get a share.”

"Hajid akaria Muledma says ﬂnt he is a dealer in
‘Buropean goods, and is reputed to be a leading member
of the community :

“ Aceording Lo the usages of the Cutchi ’\Iemon commumty we can . make
a wrll if we like. Son cannot prevent father from making a vnll . There is
no .dr&'exence between what a man has made ‘himself and. what he has
inherited.” T ) ' o

In cross-exammatmn . ' : , .
. “ ¢ The son always gets his father’s property after the death of lus father,
If the Mahomedan law takes a\vqy testamentary powers it must go. We
‘want Mahomednn law.” : .
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Aba-Fak1r Mahommed says :

“ Among Cutehi. Memorns a f:lﬂlel“ has power to make a will of lm

peoperty. I have not heard of such a thing being done if he has iuheritéd .

‘the 'pmperty from _bis father. It depcnds‘npon his pleasﬁ*e.-‘no'ondléould
prevent it.. 'A sou could ask his father for partition, it is at the pleasure of

hlq father, a fnther lias power over all proper ty whether inherited or not "o

IIl cross-e\'ammatlon:

u When a man makes a w 1ll he follows his pleasure. T hLave never "heard
of. property being willed away from the sons. A Cutchi Mewmon in his life .
las power to gwu hlS propelty to an)body, I have never heard about 2
will i »

¢ )

Nur Mahommed Haji J qkarm says he is a merchant.
on a hrge scale in Calcutta: e
© ¢ Cutchi ‘\Iemon rules in Bombay and Caleutta differ, in Calcutt'x there,
is Mohomtmedan law for all Cutehi Memo_us -1 do not lmow ubout the law in
Bomba) ‘ : - e » o

In moss-e\mmmtlon. . R

AN Mahomedaus of all kinds in Calcutts are gos emed by the Mahomedan
law."” ‘ ‘

3

Tlns is 1nterest1nﬂ as @howmg tlmt in the sm'lll
offshoot of- the sect settled in Calcutta- (there are said
to be only about one Lundred and twenty in ‘all) no
materml departure from the orthodox Mahomedan la\v‘
has taknn place.

P
L .

J usub Lakha says he isa lalge Cutclu Memon shop- ‘
keeper: - '

“ Cutchl Memons can make & will and give the Troperty to \\hom it - ought
to be given. It makes. no difference whether he ‘acquired ‘property or
inherited  it.. Among us Cutchi Memons a son has no nght to the fathers ‘

/ property during the latter's life.”

In cross-examination: .

1 have never known a case of a Memon willmo his” pmperty away fmm
. his sons: he has power to will away oue-thu'd of his property 'l‘hé rest ©
goos to those who are entitled.”’
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[ N.B—That s the true Mahomedan law ; but thisis

the first witnéss yet who has declared that the law is
strlctly observed in this point:]

S | have never known of a case of & Memon glvmg away by wﬂl all hls' :

property Our questions have been decided’ accordmg to Hmdu law, and to -
that we do not agree:. We Memons bring suits on ‘one or ‘another ket of
cust oms : we can get any numiber of wrtnesses on elther side.” » v

~In re-exammatlon :

"«“The suit' decided in the Courts a few months ago agamst the Maho-
~medan law made us get up our petltlon I do’ not ‘kn#w our- usages well,
but we go by Mahomedan law.” T » -

“Mahommed Ahmed says he is a well to do Gutch1

.t

Memon merchant: - S L .
A memon can make a will of his propelty if he hkes mhemted ag well
as _ other property. "A son cannot prevent hrs -father deahng wrth his
) property as he likes.”
" In 'cross-exammation_ . ,
. : ~
A Memon can. make a will excluding his sons,. he is: the owner...has
never heard of the property being willed away from the sons.”

Sldik Parpalya a land owner, says hlS property is
' self-acqmred : - .

“ According to our usages I can rrrake a will of that property. It would
- be just the same if I had inherited it. According to our usages, a son

cannot prevent his father from willing it away. A son has no right to -

property inherited by his father from his father.”

In cross-examination :

- “A man can wi]l'away his " property to whom he ]Sleases inclu(‘iing. the

‘property irherited. from his father. He can will it to a stranger, I do not
remember an instance, If a son gets a share it depends tpon the pleasure

of the father. I remember Sir Erskine Perry 8 decrslon, lt was well known.

to all the members of the Jamat.”
 Haji J an Mahommed says': :

Som A Cutchi Memon can make a \v111 aecordmg to Mahomedan law, there
is nq differcnce bet ween 1nher1ted and self-acquired property.”
‘IL R 4-10
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In cross-examlnatmn :

T4 A will according to 1\[1homedan law can be ‘made by a Cutc}n Memon
I have never known property wﬂled away Jrom sons to strangers ‘There
is no difference between inherited and’ self-acquired plOle‘ty, that is, -

, accordmg to Mahomedan law.”

Juna Sidik Ladha, a tailor, says :

“ A Cutchi Memon can make a will of hiswo.wh property. Some xﬁake
wills if there is inberited property but it cannot be done. I do not know that
a Cutchi Memon cannot make a wﬂl of inherited property. . We _follow -

- Mahomedan law, thagis my oplmon.

Haji Abdul Latif is the Kazj of Bombay

“ Cutchi Memons I know, they are undoubtedly " Mussahnans ; but ihése
who have acted’ contrary to the Mahomedan law. must be excluded In
cases of dlvorce Memons come to me and get 1t ”

- In cross-exammatlon nothmg matemal

In re—exammatmn he says:

¥

“ Jusub ‘who . .gave evidence before Sir Erskine Pérry C. J. repented
publicly in the presence of m'my persona, on the third day- ceremony of
Abdul Harun’s death, in the mosque.”

Haji Ismail Mehdi had a grandfather Who was Kazi
of Bombay: o S
* The Cutchi Memon community are very orthodox Mahomedans.” »
Then follows re- buttmg ev1dence on behalf of the
plaintiff.

Haji Kassim Sukkur one of the Shettlas of the

. Cutchi Memons, seventy three years old :

" T am well acquainted with the customs of the Cutchi Memons. A man
who has -inherited property from his -father cannot make g will giving it
away, but it must go to his sons, (Gwes instances of sons getting a * share"
from their fathers during the lifetime of the latter), We ré(_ognize ancestral I
property. It follows the same rule as ancestral Rroperty among the
Hindus. Wills are a late mstltutwn among us.’ . .

In cross- examlnatlon :

A son cannot ple\ent his father making a will of his pxoperty If

& Cutchi Memon had’ mheuted property from his father- and made money
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) out of it by tlade, his son could not prevent his making a will of it. Ifa 191 5. -
Cutehi Memon inherited propexty from his father, and made money ‘in trade - .
the grandson by a deceased son has a right. If-a son is born he has a right. Gi}ugr‘;%ifgi'-
I am an orthodox Mahomedan: put the Sirkar will.not let us be go. We BoMBAY -
would follow Mahomedan law in everythm@ but for the Sirkar. Before the + " w.
Sirkar. made us unorthodox we followed the Mahomedan law. It was§ir JIMBABAL .
{Erskine Perry who made us gnorthodox. - Before that we followed Hindu
law. I cannot give you an 1&@% of that. I never heard of our follow- ~
’ mg the Hindu law before that declslon of Sir Erskme Perry.”

[N.B~The evxdence‘seems to have been taken down
‘wrongly here, as it is contradictory on the face of it.]

, “Hindu law i applied to us in all quéstions concerning property. Sir
" Erskine Perry made it Hindu law—Hindu law—Hindu law. I should not
have said so before my nephew brought a suit against me.” '

In re-examlnatlon :

“ Before the decision of Slr Erskine Perry Hxndu law was followed .A
father cannot ‘will away ancestral properﬁy to " the- m]ury of his son or
son’s son.’

' Haji Tbrahim Saki Ladha is a Cutchi Memon shroft :-

. “T know what ancestral property is. A father cannot deprive his son
by will of his ‘share of ancestral property. A son has a right by birth in it

Ancestral ploperty is governed among us by Hindu law. The custom
" of making wills is new 3 it arose in 1844 '

- In cross-examination :

. % A Cuotchi Memion cannot make a will disinheriting his son. ~ All my
property is self- acqmred ;.if I had a son I could not disinherit him. We .
cannot disinherit anyone whether the - property -is self-acquued or ancestral
1 first heard about Hindu law about fifty years ago. All my life I have
wished to carry out the precepts of the Quran; all Cutchi Memons are
Mussalmans if the Sirkar allowed it, we would all follow the Mahomedan
law. "I do not know what the Hindu law about ancestral property is.
Before 1847 I can give no instance of property divided among Cutchx
Memons.” . I : ‘

Haji Abdul Rahim, a  leading member of the
~community, says that he sold some immoveable pro-
o perby and h1s sons were asked to ]om in executmg the
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: sale-deed Whlch they d1d They were asked to do 80

by ‘Abdulla. Payne was the Solicitor.

- “Aman who.received property from hrs father cannot dlsmhent hlS sons

of it by will. 1 observe Hindu law as regards ancestral ploperty There

is no difference among us between ancestral and self-acquired property, the

father's right over both is the same.. Among Cutchi Memons the son ‘has 'a

- right during the father’s life to ancestral and self" acquired property. ‘A father

can make him a sub-partner and he afterwards gets it on the father's death.’

A father cannot disinherit liis son of either kind of property because it is

eontr_ary to Quran. It is the invariable practice of Cutchi Memons to obey-
the Quran and not to disinherit their sons. - Many Cutchi Memons make wills.
I have never heard of one being disputed before this case. When Cutchi

‘Memons make wills we observe -Hindu law. We give legacies in the way"
‘the Hindu law gives the property * ~

"Haji Alarakhia Dada :
T do not know what anceétrel prope,rt&. is. Ttis what is left by father
or grandfather. In the case of ason and a grandson by a pxédeceased son

alli is divided between them. I cannot say Whether a Memon with ancestral
property can disinherit his sons

In cross-exammatlon -

“ There is no (hi’t'ezence between ancestral and self-agqulred property i ‘
the sons have a right to both. The son’s right arisey on the death of .the
father. It depends on the fathers pleasure ; that i3 80 whether the

' property is self-acquired or ancestral ”

In re-examination :

% There is no difference between ancestral' aud self- acquired propeli:y |

' I do not know if it can be willed away. When a son is born he gets a_right

to the property, all the property, not only that of a specwl kind’ wluch
belonged to Ius father . ,

I pause on thls man’s evidence to: observe the curious -

‘light that it throws on the ideas prevalent among thé
. poorer and less instrutted members of the.sect, upon-

the question of disinherisén. The man is compara-

tively poor and of no consequence. - But his’ ev1dence
‘shows how easily legal ideas ‘élothed in - popular. .
_‘language are ‘picked up, confused, and attributed to

w1de1y chfferent sources. Thus wh11e this Wltness is
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very emplntm in declzumg that no Outchl Mem on éan

will his property away from his sons (heirs. according

to' the Mahomedan law) he bases this on the

. Mahomedan law and refuses td acknowledge any dis-

“tinction between ancestral and self-acquired property

in this ,éonnectlon. "And yet it .is solely- on . this
distinction that the Hindu law rests. "The Hindu
Jlaw shows no particular repugnance to the d.lSlllheI'l--
son of sons by a. father Who is dleposmg of his self-
: acqmsltlone

Ha]1 Harun Haji Adam says that he is acqualnted
W1th the.law which gove1 ns inheritance among Cutchi
Memons : :

S Ttis Cutch law, which i is Hindu law

. Here again we get an useful mde—hght on -the orlgm
and development of thls reversmn ‘to Hindu- legal
" notions.

“*Wills are now made by Cutchi Memons, it isa custom only a few 'years' .
old, The will 13 vahd if made according to Hmdu law ; it could not be
made differently,’”: ‘ ‘ - :

This kind of statement is really ‘meaningless,. except
as intended to introduce the d1st1nct10n between -
" classes of property, of which a Hindu may or may 'not
-dispose by will. But the prevalent idea in the minds
- of most illiterate or imperfectly educated Hindus and
“Mahomedans is that a will must follow the main: lines
of ordinary- inheritance. This”is not true either of
Hindu or Mahomedan law, for the simple reason that
-wills were quite unknown to the Hindu law, until
" recent times, while the provision‘s_?’\' of the Mahomedan
law were intended to-prevent arbitrary dispositions
“of more than a fraction of the property, in deﬁance of
- religious and moral obllgatlon :

" “ Ancestral property is property belonging to ancestors grandfa,ther and
‘go on, ‘There is no custom different from Hindu law--as regards . the
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disposal of . ancestnal property A man cannot depuve s0N8, &c of thelr »
share . in ancestral property. Hé cannot leave his ancestral property, to
anyone but his son. ' ' S

OE courso he cannot really Ieave hls ancestl al’ pr opelty to anybody

“ But the grandfather could make a \Vlll if the plopelty is self-acquired.
~ He can will his-own slnre of ancestral property after gum" the sons their
share

This means, if it means anything,- that after a
partltmn each member of the family can dispose of -his
share by WIH * (Gives mstances of a partxmon enforced

by sons.) B

In cross-examination':

“Ts iﬁso}vent and lives on what his wifé allows him.” : :

Haji Jalta Musa says he is acquainted with the laws
and customs "of Cutcln Memons Wlth regard to
property: . . e

“ I know what ancestral property is. Tt is ancestor‘é property. Tlﬁere
is no custom regarding it which differs from Hindulaw. The son at bll‘th-

acquires a right in it. A son can get partition durmg the life of the father
_ The father camnot will it*away. I know cases where sons have obtained

" ghares of ancestral propetty

Gives mstances.’ﬁ In cross-examination :

41 have no money whatsoever I have been insolvent twice. - I have never
spoken to Cutchi Memons about the custom about ancestral property. I
have always talked about this since T came to Bombay in- 1915 (circa 1861).
Not because I had any doubt. I know it. If a man has sons he cannot
leave his ancestral property from them by will. He cannot deal w1th his
self.-acquued property. He cannot leave it to an outsuler " '

. In re-exammatlon :

"4 Asto ancestral and self-acquired property the - difference is that a man-
cannot give ancestral properry save to his sons or gxandsons but 1f his ’
property is self-acquired he can give if to his widow or any other person

- No one has ever given it to an outsider.” : S ~

¥

[ NB—Though the .man is of no .account h1s :
evidence is interesting as showmg that in splte of his

_strong leaning t0. the Dplaintiffs case he- cangot traga
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' tlie prohibifion in the Hindu law against alienation ~ 1916
“of ancestral property to any other notion than the-

onocux .
sentiment much stronger in the Mahomedan than the ggyerar or

Hindu law against depmvmo the natural heirs of the  Bowsar
estate. ] . ~ JIMI;)A;BAf:i
 Haji Sldlk Jan Mahommed ,
“Igota share of my uncle’s property I do not know ‘anything of the

_' customs of my community.” _ - - . o .o

In cross-e\:annn'ltlon :

“Isa Molloo, a Mucéadam of cargo boats.. HIS father dl\’lded his estate in
his lifetime between bis sons...He gave us our share willingly and we -asked
him to give something to the grandson...He made this division of his own
accord. It is Mahomedan law in respect of property. Those who have a.
right to it get it. A Cutchi Memon can give property he gets from his
father to anyone -he likes, he is full owner.. -I' koow of no- mstance of
wxlhng it away to strangers.” : ooy

In cross-examination he says :

T Accordmg to the pract:ce of our community the father 3s mukhiyar of
‘both kinds of property, self-acquired and ancestral. The son has no right in

In re-exemination : - o
4 Self acquired property is the monéy a man gets himself. I do not’ know
of any other kind of property save what a man makes for himself. The

property he has received from his father is also property.’ In a father's
lifetime everything is joint, if sons be living with the father ‘it is all joint

_but the father is mukhtyar of everything.”

Haji Jan Mé}_homined Hussain.:

" Gells bundles of coir matting. Nobody knows about will@ in Cutch.”

In cross-exammatlon he says:

“1 Lnow nothing about it. Tam only a labourer. I only knew labourers
in Cuteh. *I have never known people Who had pruperty either there or here.”

-

Ibrahlm H‘l}l Jakarn, appears to have been only
elghteen years old. . - : ,

" [N..B.—This is the wWitness upon ‘whom the learned
J udge lays much stress as showmg that Hindu and not

[
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' Mahomedan rules of succession were followed But 113
~ is obvious that the witness’ evidence has no bearmg‘

at all upon the main. question, namely, whether there
is any known distinction among Cutchi Memons bet- -
ween ancestral or self-acquired property smce, in the
ciréumstances, the succession to. elther kind of property

- would have been just the same. ]

Saleh Mahommed Ehas NCEE

* The.custom among us is that if there is a property Delonging to the father

it comes to the son. There is no such thmg known as a will.”

V.‘

Descmbesarule of succession . akin to “that -of. the
Hlndu law, but having no bearing on the distinction -
between ancestml and self-acquired property

o “Ifa man has 'inherited propex ty froin hm father and has none hlmsolf
he cannot Ieave it from his sons.’ :

‘Haji Mahommed Saleh Mahommed says: - . L

“ Wills are not known in Cutch, They are never made there If a man
with ancestral property has a-son I do not know whether the son has any
right by buth Ii know no difference hetween inherited and self-acquired

- property. There is mo inheritance in Cutch, there is no money in Cutch..-

A Cutchi Memon widow cannot, in any circumstances, get more than main-
tenance whatever the husband’s property ‘was. If a ‘man gets nothing
‘from his father but makes money himself he could not give it away from.
his sons unless he did ‘it secretly...Our Quran says half should be given to
daughters of what is given to sons, A father’s property is his, let it come
to h1m from anywhere o . . i ..

[N B.—Again note how radical is the idea that i in no
circumstances and no matter what the property, can a
father disinherit his sons, a Mahommedan rather ‘than

a I-Imdu notion.] -

“Hassan Dad_a': , _' o

V.

"« Amongst us Cutchi Memons a man cannot make a will disihhe’ritmg his
son if he has ancestral property A grandson has an equal right with the .
som, o ancestrwl propmt)' if the ancestral property has descended through two |
ar three genemtlons The sons have a right to.it i they ask for it,”! '
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- “Ancestral property, 13 propexty whxch ‘the father ‘has as grandfathers ADVOCATE-

‘property.” A son and grandson by a predeceased son would equally inherit G%iﬁ;i'yw
ancestial property. I do not know whether the Taw is that sons van demand 2.

vv»/partltlon from the fathewr . . JIMBABAI X
~In'cross-_exammatmn :

"+ Among Cutchi Memons T do nof thiok there is any difference between .
ancestral and self-acquired property as regards the father’s power of disposal.
I cannot even say what is in law the difference between ancestral and self- -
" acquired property.”

Bliag Haji Abdulia : |

~‘* After my grandfather’s death his preperfy was not divided ; it is still
- updivided. How could T have a share ? I was admitted to a right so I kept
- quiet. " We are joint. T do not know what right T was admifted to.” o~

In _eross-examination it is clear that the Wltness .
_conglition " is one of ordinary partnership ‘with his
uncles rather than that of a member of an undivided
Hmdu famﬂy o ‘

Ha]l sidik Ha]i Ibrahlm descrlbes what happened in
. his-own family.’ It appears that members of the family ,
asked for a partition and the matter was referred to
arbitration. But again the subject is inextricably
mixed with what might have been the ordinary part-
nerslup rights of these persons.

“ Among us Cutchi Meémong a man cannot will away is ancestral property
from his sons or grandsons. A man with ancestral property m'\km“ a will
can only leave equal shares to his sons, The son has a right at birth in
ancestral proporty.”- )

In cross—examlnation he says that his fathers W111 .
was vahd accordmg tQ the customs ‘of Cutchi Memons

In re-exammatmn he says

“ A son acquires a right at birth in all kinds of property. But there is a -
distinction betwesn ancestral and self-acquired property. A grandson can take -
the g,m“&htber 8 prepexby, but, he takee eelf-weqmred property too. A fathel

IL R 4-I11
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carmot make a will dlsmheutmg hlS sonr of self—acqmred property A father'
cannot dlsmherlt a grand- son (sic) of self-acquired property.”

[N, B. —The concluding part of the witness’s ’evi'denee
points the same way as that of many others, Clearly
he has no real idea of any difference between' ancestral

.and self-acquired property, but he is deeply- inbued.

with the Mahomedan sen’mment against. disinheriting
the natural heu's and that is about all hls ewdence

’Strlpped of mere terms, comes to.] -

H‘msam Dada- re- calIed ior Cross- exammatmn says

A man should gwe his ancestral and solf-acquned pnope1ty to Iiis sons.’

Mau1v1 Hlssam-ud Dm

* The fohomedans alwayq make converts when they can. Such converts
always follow -the Mahomcdan law, that law is. confained in the Quran.
1 have-coiidered the Cutelii Memons to be full Mahomedans even as regards

" -the inheritance of females till that dwy (ie., the day of the meeting in the

mmque) That is tlxe only differénce I have he’trd of.”

Hap Dada appears to have been re-called and he says

“ As regards ancestlal and self-acquired pr operty, the father can do what
‘he likes with self-acquired propcrt), but the son has a right in * Yeestral
property. No one has wilfed self-acquired property away “that T k;l' - of.

-How can a man give his property to other people ? e cannot do it.-
‘Cutc'ln Memon had self- acqulred property and five souns he ought to gw

every one of them, 1 cannot say if he can give it all to one. I do not know ’

"if he can. I do not Lpow if & man with ancestral property can give it. all

to one. » A man should give his ancestlal and his se]f- acquired property

1 have now completed blns long and tedmus labour.
Much of the evidence I have heen: examlnlng is, in my
opinion, inadmissible in the present suit ; much of it, -

‘however, certainly is admissible. I have made an

abstract of it all partly because the tmal I am engaged

‘mpon is of a somewhat unusual nature, possessing, for

the hm1ted purposes of this branch of law in this

'Cour, what mlghb perhaps be called an h1storlca1
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» 1nterest par“tly because lt was 10t easy wmhout gomg./
over all the ev1dence to say What parts of it were,
* and what were not, relevant ; partly again- because
_ Mr. Inverarity was extremely desirous that not only
what was put on record to-day, but what” had been

~ recorded: before Sir Erskine Perry- nearly seventy, and
,before Scots J., thirty, years'ago, should also be avail-
able-for the Court’s 1nf91mat1on and lastly, because
T have pelmltted myself both in this and the incorpo-
rated ]udgment to comment upon Scott J.’s judgment

with some freedom I have thought it Dest, then, o,

~ reproduce in the form of a mere. abstraet the most

-valuable (as it seemed to ‘me). -portions-of the material..
- upon which that learned Judge based his conclusions. -

Whatever may be advanced against .the ‘relevancy of
‘much of this evidence its general 1nte1est can-hardly

be denied, nor the 11nportance if this can be done .in- a.
controversy of the kind, of tracing - the formation of -

_opinion in' the sect. .Several points, of importance

emerge.. 'I‘h1s complete review of the evidence con-

. firms; in my opinion, what I have said-more than once-
in this, and the incorporated judgment, that but for

the strohg ]udlual and professional plepossessmns -of

longstanding which existed at the date of this trial, its
result .would have-been different. It can hardly be

~ doubted that if.the. ‘matter had beén res integra, and .
the question ralsed had been whether among a sect of -
"Mahomedans an alleged custom recognizing and adopt- -

‘ing the dlstmctlon between ancestral and self- acqlured
'property in the sense of the Hindu. law.of  the joint
. family. existed, no Court could have held on such
‘evidence that the alleged custom was proved. But the
- Court started its real inquiry. from the point “that the
'>'dec1s,1ons of the Court had settled the law so far, that

this Mahomedan sect was governed in all matters. of -
B “successmn and 1nher1tance by the Hindu l'wv, therefoxe

e
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that it lay upon any one of 'them,;'wli'm alleged that

. notwithstanding that the sect.had~néver adopted the

Hindu distinction between ancestral and self-acquired

~ property, to prove it.  Fven so, the evidence was so0

¢onflicting and nicely balanced that the decision may

_ bé thought to have been determined by the placing of

the onus. The learned Judge did not think that the

‘defendants: settmg up the custom had proved it, that
is to say, the negative of the custom, as, in my opinion,’

it ought to have Deen stated for decision. The defend-
ants could not prove that “ by a custom of the commu-

" nity ” no regard was, or ever had been, paid to the

distinction drawn by the Hindu law of the joint family ,
bétween , ancestral and self—acqulred property. But
suppose that, Wlthout making any assumptiong at all,

“or taking anything for gmnbed the plaintiffs had been.

called on.to prove aflirmatively that the Cutchi Memons
had, by custom, 1ncorpomted the complete legal notions
of ancestral and self-acquired property as applied

" in the law of the Hindu joint family, in their own law,
"can any one suppose that the evidence I have just

reviewed would have satisfied any Ooult or proved the
affirmative proposition to the samsfactlon ‘of any Judge?

I attribute the result of this trial, the first in Whlch
any serious attempt appears to have been made ta -

~prove (though from a wrong starting point) that the -
“‘Cutchi Memons had adopted parts of the Hindu law of

the ]omt famﬂy ancillary to the general law of “simple
succession and inheritance” whatever:that may be,

. much more to the preceding case-law, and the strong
- professional opinion which prevailed within the Court,

than to any proof of any custom whatever existing in
reality and outside the legal atmosphere of this Court,

: among Cutchi Memons themselves.

T - Yet, if the decision had been the other Way, ‘as, in my :
,'OPIIIlOll, it ought to have been and would have been,
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but for the case-law, consider how different the posi-< 1915 B
tion Would be to-day. ' ERPT
ADVOCATh
. One of fhe most striking features of the ev1dence zis (’%Ioifﬁ)“\
‘a whole, taken beforé Scott J. in 1885 is that it i far, v

. JiMBABAL
“more uncertain, more contladletory, and ewdently Co ;

‘more unsettled, than the evidence (such as it was) *
_recorded forty years earlier before 8ir Krskine Perry,
vor thirty years later before myself. So few witnesses

were examined before Sir Krskine Perry, and the

- points to which his enquiry was directed were, com-

paratively speaking, so narrow, that it is’ little WOndel '
*that the evidence seemed so u}lammous and that

-counsel on the other side soon gave up. the attempt

to rebut it. T also helieve that in those days, the sect,

as a whole, probably was more under ‘the influence of

. Hindw ideas than it is to- day more particularly in all

- points affecting the 1egal capaoity of females to inherit
. or enjoy property. But the evidence shows that all. the

W1tnesses were, in the mosb general sense, under the

impression that the Hindu law of the joint family

‘had, with other parts of the Hindu.law of succession

and inheritance, been adopted by the Cutchi Memon *

sect, or revived (with modifications) by inherited pro-

pensity or. gradual pre- -assimilation flom a p1ed0m1-
nantly Hmdu environment. :

g

-But in the next forty years there had been a- strong
revulsion of feeling. And notwithstanding that for
some centuries after their conversion, these isolated
Mahomedans had very likely fallen back in. practice,
under the example and pressure of great bodies of their
former co-religionists, so that they hardly knew them-
selves to what extent their property law was, Hinduor
Mahomedan, Ishould very gravely doubt whether they .
. had, When the Kojahs and Memons caseu’ came before

i

~x

&) (1847) Perry 0. C 110.
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- 8ir Jﬂrskihe Pefry, any definite notions at all 'upon such

t

‘a complex of law as that which makes up the Hindu

law of thie joint family and ‘comprises-the highly arti-

“ficial notion of joint ancestral family property. For the-

most part, they probably did live together, as long as
families held together, more than one generation at the

‘time finding place under ‘the paternal rule of the elders.

Trom a habit-so universally prevalent among pnmltlve
“Oriental people and so propitious f01 the assimilation
“of the specialized legal concept-of “the Hindu famlly,

‘-they might very easily, merely by imitation and under
* the pressure of greater mass, even had they not them-

selves been predisposed by long. centuries of heredlty,

- have conformed in many respects to the law and usages:

of the Hmdu states and peoples. among whom they-
lived.” But lookm(T onIy to strict law it is clear that if

: they stated thelr customs correctly before Sir Erskine

Perry, they had, While abandoning”the Mahomedan law

. on the one hand, gone some distance beyond the Hindu -

law on the other. On one point there was, and alwdys
has been, practical unanimity that widows can only

. enjoy. maintenance, and that, speaking generally,_'

females are excluded from inheritance. It is not true,
of course, that females are S0 excluded under the Hindu

law. But for all practical purpgses, as far as they Wele' '
yielding to the pressure of circumjacent Hindu senti-

* ment, that pressure probhbly ‘transformed itself in idea, -
" ~into a reproduction of the joint Hindu family, ‘without

much regard to :the cognaté nqtion' of the separated
Hindu. - But it is not'to be too" hastily inferred "from',
this con]ecture, that while they “realised with. some
precision the eifect of that part of the law of the Hindu
joint family which operates to restrict the legal capa--

- city of females within the - ]omt family, they had
equally clear conceptlons of the whole of that Jlegal.

structure.
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Rather I should bhe 1nclmed to say; that the ev1dence - 1915, e
‘ I have examined, taken as a whole, up to the year.1885, - ATE:
- shows that Cutchi Memons, wherever it-was a questmn 'GENERAL OF
how property should be disposed of, or descend, ‘were. BO]f,BAY -
* deeply penetrated by the rehglous sentiments of the JIMBABAI_-}
.Mahomedan law, and- that the determinant eon51dera-_
tion (qualified as to women by the disfavour with.
which Hindu law has consmtently treated them so .
long as the status of the joint family continued) always
was the Divine disapproval of disinheriting natural
helrs Although the words comie glibly enough to their -
tongues it is easy to read between' the lines that hardly
. one of the witnesses Who declare - that - no . Cuatchi ..
Memon could deprive his sons of ancestml property,
‘veferred that doctrine to any technical lerral distinction
between ‘mcestral and self-acquued property, or meant
- more than.that a father ‘had no_ right to will " his
“pr operty away from his sons. But for, the exclusion of *.
females from this-rule, and the need o’f quallfylng it in
" favour of 'a testator's limited power .of dlsp051t1on
perlmtted by. the Mahomedan law, such. an’ opinion
mlght be much more easdy and natmally traced o the__ :
" Quran and later L0001 of the Prophet or sages than to
any principle of the Hindu law of the. ]01nt famlly A
Similarly, when witness after witness _ says that sons
~acquire a right by birth in: their fatlier’s ancestral -
property, I am pretty confident that, apart from the -
- ready use of loose phraseology, they meant. what might
“as well have been expressed without suggesting any-
_distinction, in the Hindu - sense, between ancestral,
joiht and self-acquired property, namely, that whatever.
a father had and however he had come by 1t belonged
in a sense, and subject to a limited power of disposition
to 111s natural heirs, these appearing in the light of
Hindu sentiment, as primarily sons and grandsons, It
_isy of 'course,‘q_uite true to say loosely, that, under the -
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1915, Mahomedan law sons acquxre a right by birth in thelr )
S {father’s property, since he cannot leave the whole of. it
éémf::‘% -away from them, without theirconsent.. And relieving
;"‘BOM'BAY/‘F the evidence of these witnesses, quite untrained in

gmesar  legal dialectie, from words having a special legal
" connotation, the gist of what they mean, as well
© as say, appears to me to be in closer conformity, with
_the general Mahomedan, than the special Hindu, law of
the joint family.. The probability of this being the
‘true interpretative key of the conglomerate of confused
and inconsistent testiluony laid before tlie Courts is’
_seen to be the greater, when “we allow ourselves to
“consider for a moment the root and binding principle
of the unique legal concept of thé Hindu joint family:
This was undoubtedly religious, md divorced from its-
rehglous reasons and sanction, it is hardly thinkable
that the elaborately artificial fabric of the Findu joint
family would have persisted and held its own to thiss
day, against so many violenfly disruptive and. disinte- .
grating secular influences,: ’

s .
LA

No compelling force of that kind ‘opera tes updnv the -

. Cuatchi Memons ; on the contrary, what of Hindu law -
they have appropriated or retained, is in strong
antagonism te divine precept. "And the stronger their
‘veligious feehngs the stronger must be- their aversion
from elements of Hindu law carrying with them echoes

of the old faith, which survived their conversion to .

Mahomedamsm This note is audible enough in-the
“evidence before' me, as well as-in that taken before
Scott J.-I seem to miss it in the earlier evidence given
befme Sir Erskine Perry. But that is probably be.
wause the few Cutchi Memons, who then gave their’
testlmony, had not realized the full’ extent of . their
action, nor how far the appavently unimper tant schism
thus maugumted might be carried. It ig mtel esting to

* read forty years ‘later, that some af least of the Cutchi
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~ Memons who gave evidence before Sir Erskine Perry.

. in favour of heretical customs and usages, were after-
 wards conscience-stricken and openly recanted, and did

,‘penancé‘in the public mosques. It does not necessarily

- follow that they had not spoken the truth s but if this

- story be true, it throws a significant light upon the .

- trend of the will of the sect, as a whole, even so far
“back as'1847. -By 1885, the evil of which the seeds

- were so thoughtlessly and selfishly sown in 1847 had
assumed serious dimensions, and to-day we are told -

‘that the faithful refuse to acknowledge Cutchi Memons

-as’ true Mahomedans in. the shadow of . the holy.-

- places. No wonder if_that is so, that the community,
.a thoroughly sound Moslem community to-day, not-
withstanding their origin and the subsequent irruption

of Hindu ideas, should bltterly resent the apparent .

1rrev0cab1hty of early lapses, most unluckily brought
- prominently before the Courts, and so clamped upon
them by one ]udl(}ldl decision after another. No
wonder they despair of any escape and salvation by the
‘abandonment of every Hindu strain in their law and

.customs, and the unqualified re-adoption of the entire .

‘Mahomednn law, unless the Legislature intervene.

<

A comparison of the feeling of the community, and I

- might. say, the sense of the community too, as expressed
in the evidence®@iven in 1885 and that given in 1915
. withits fecling and sense to,day shows, T think, how

powerfally the decisions of the Courts, and consensus-

of plofessmnal opinion have combined in. opelatlon to
curb the re-actionary movement that was so conspicuous

" in 1885. The ideas of some-of the principal witnesses -

" who have testified before me, are much clearer than
any to be found on record in the earlier cases. They
appear to understand muck better than' they did, all
* that is implied in the Hindu notion of joint ancestral
family property. But I shrewdly suspect that that: is
 ILR4-12 ‘
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not because they have in  the intervening pemod become
more Hmdulzed but snnply because, (@) they - have
‘become more intelligent, and () all the legal advice
they can obtain is based upon an exaggerated idea of
the extent to which they have proved by -custom in
the Courts, their sub]ectlon to the Hindu law. Until
‘Macleod J. and I dlmost together struck the first' loud
‘note of dissent, it had become, and long been, virtually - ‘

, _ax1omaﬁlc in local professional circles, that both Khojas
and Cutchi Memons were governed not only by the

" Hindu laW of succession and inheritance .as applied to .

_ an intestate separated Hindu, but the whole law with
" every one of -its incidents and consequences of the
'Hindu joint family. ' In small measure, however dis-.

tasteful this conviction undoubtedly must have -
been to a growing .majority, many in the sect were
reconciled to it by the compensatory consideration that.
-they at least had full . power. of disposition over their

“self-acquired ” property.- But we have seen .Te-
_.actionary tendencies at work even here. It is not very

uncommon to find good Moslems of this sect ‘making -

“use of that extended 'powér to defeat the custom which

the Courts have imposed upon them. As" the law
stands to-day I have pointed out that they. are in this
predicament. . If they make a will of the whole of their

property, they run counter to theirgduties as good'»
- Moslems. But if they do.not, the undisposed of two-

/ ‘thirds will certainly be given by the Courts not to

the heirs designated by the Mahommedan but to those
designated by the‘ Hindu, law. That is why we find

. Cutchi Memons giving away one-third.of their property
< (usually to charity)and the other two-thirds to their

heirs according to Mahomedan law. No stronger
proof is needed of the desire of such people, ‘were they
free to choose, of replacmo themselves under their own
‘law, Even thoge who before me have admitted that
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the Courts have gwen “them the Hmdu law of 1915,
succession and inheritance, and that they to-day believe
that they are governed by it, add, almost to a man, that .- Apyoouts.

GENERAL OF
_if they had their own way they would abide by the - Bousay '
_ Mahomedan law. Now if the decision of *Scott J. in % -~

JIMBABAL .

1880 had been the other way, if he had- held that the
Cutchi Memons had no custom by which they recog-
.nized the Hindu legal distinction between ancestral
and self-acquired property, I think, it-is certain that,
fortified by that decision, they would cheerfully have .
reverted, as far as they could, to their own law, from
which they had been gradually dmven ever further and -
“further by the current of legal authorlty whlch began
. to set in tha dlrectlon in 1847. -

Adverbmg, for a momens, to the ewdence Wh1ch
thro ughout the chain of case-law, seems to have been the
- determinani factor, I mean the records of the - -Ecclesi-
astical Registrar, I must admit that not having those
: 're‘dords before me, I find it difficult. to appreciate the
hght in which the learned J udo'es recarded bhem or the
- reasoning based upon them. "

Thus, in Ashabai’s case(l’ Sir Charles Sargent says -

“ The Heclesiastical records of -this Court show that Khojas and Cutehi
Memons have ever since the decree in the case of the ‘ Khojas and Memons®
beforo Sir Erskine Perry in 1847...been regarded in the Supreme’ Court and
subsequently in this Court as Hindus ‘who had been converted to Mahomed-
anism whilst retaining their Hindu law of.inheritance...The above records are
even richer in instances of the application of Hindu law of inheritance to the

. estates of Memons than to those of Kho;as and establish a non- contentlous
practice extending over many years.”

1 qui_te admit that Khojas and Memons have, ever.
- since Sir Erskine Perry’s judgment, been regarded in the .
‘Supreme and afterwards in this Court; as’ Hindus.
What next follows is an"historical fact which no one

~ @ (1882) 9 Bom. 115 at p. 120.
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dlsputeé But it is appalently 1ntended "to support
inferentially the immediately glven conclusion that
these sects had, in spite of their conversion, retained
their old Hindu law. But the point is not how these _
people were regalded in the Court, and by an officer ‘of

" the Court, the real point is whether they were rightly -

so regarded. And no one, I think, who desires » to be
scrupulously careful in his reasoning could say that the
view necessanly or even rightly followed from the

,de01s1on Nor, except in cases of intestacy, am I able’

to understand what appears to have pressed so heavﬂy
on the mlnds of all these eminent Judges, except up - to

- d point which falls.very far short of the lengths to-
.which they carried their conclusions. I think it may

be correct to say that these records do estabhsh the
fact that members of the Khoja and Cutchi Memon sects-

~had adopted the custom of making wills of their whole

property. -That custom is consonant with the Hindu,

- and opposed to the Mahomedan, law. But I am not at

all clear what is meant by making wills in conformity-
with Hindu, rather than Mahomedan, law in any other’
sense, unless, indeed, we are here to imiport the con-

_clusion, which' is being sought to be proved in the
. present case, that the wills also prove that the Cutchi

Memons had adopted the Hindu distinction between!
ancestral, joint and self-acquired property. How a will
can prove that, except in-preamble, where the testator
states that the property disposed of-is his'gﬁvn sell-
acquired property; I do not know. And such a state-

ment is almost certain to be'made, where the trend of

professional opinion was so decided and unanimous in
favour of the doctrine that these people were, although

" Mahomedan, yet governed by the whole. Hlndu law of,

the joint family. - Apart from that, given a power of .
disposing of the whole property of the testator by will,
it appears to me fumle to point- to the nature of the ‘
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dispositions and say, these are such as a Hindu, rather . 19-'15{,;-*

‘than a good Mahomechn would ' make." The' case is ' Apvocsra’
’I -

“different, of course, where the records relate to the @Grypran o¥

~ grant of Letters of Administration.  As to this Sir Boupay”

S e
Michael Westropp observes in »Shw_]z Hasam' v. Dalzz JIMBABST

- Mavyi KhojaW

“ The Ecclesiastical Registrar has collected severdl precedents at that side,—

{'é(_)_r'ne being cases disposéd of by the Court and others by the Eeclesiastical *

feen

Re;fistiar In all, the Hindu law, as mdlcatmtr the person entitled to succeed.
to the propel ty, \vould seem to have been taken as -the guide in granting
Letters of Administration, except in one or two instances,- -in which the person

80 entitled expressly consented to the grant to another.

“In the case of The Goods-of Vallu Musani. administration Qvas granted
by. the Court, in 1855 to an undxvxded Lrother of the deceased in preference to
the widow.” * . : i

" That may well have been had it been taken for-
granted, as it undoubtedly was, immediately after 1847,

 that the Cutchi Memons and Khojas were, to all intents -

and purposes, excluding those purely religious, Hindus’
not Mahomedans. But it is preusely against such large -

" assumptions, taken per saltum, that I enter my own-

emphatic protest. The further and fuller enquiry and
-argument in this case have strengthened, rather than
weakened, the opinions I expressed in my judgment in
Jan Mohom’ed v. Datu Jaffer® on this point. Nothing
-could have been easier in the then state of professional .

| opinion than to have satisfied the Court that any two

brothers living together were “undivided” in the
e

- sense of the Hindu law. And as the pai‘ties concerned

were probably quite content to have their property

_ dealt with at that time on that footing, and if they -

were not, were certain to have been advised that it was
no use protesting, the resulf. was almost -inevitable.

- Nevertheless it-appears to me to represent an inversion
_ of the proper sequence of cause and effect. The -deci-

sions of the Courts were not the effect of judieially
1) (1875 ) 12 Bom. H.C.R. 281 at p. 203. - @ (1913) 38 Bom. 449.
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proved customs, but the practice of the Court most
arbitrarily adopted, was the cause of these customs
being submitted to for many years by the - sects con- -
cerned.

Later on we find a much fuller statement by that

.most eminent and learned Judge, Sargent J., upon this

body of proof He saysin Hirbai v. Gorbai® :

“ But it was said that ih any case, since the ]udgment of Sir Elskme Perry, »
an uniform practice has prevalled in this Court in the exercise of its Ecclesi--
astical jurisdiction, both in -its contentious and non- contentious busmess, ot‘
administering the Hindu law of inheritance in the absence of proof of any
special custom to the contrary. :

“ Now an examination of the records of the Ecélesiastical Side of the Supreme
Court (during the interval of 16 years which elapsed between the date ‘of
Sir Erskine Perry’s decision and 1863) shows that there were as many as ten
applications for Letters of Adininistration to Khoja estates, seven of whith -
were disposed of by the Registrar as non-contentious busmess and three by the

i Court itself..

¢ The)ﬁrst of these latter cases is that of Vallu Masni in 1855, who dled
leaving a widow, a son and daughter who were minors, and a brother. The
widow applied for “administration. A caveat was entered by the brother,

: alleging that his brother had been his partner and joint in food and estate, and

that the widow was illiterate and ‘unfit to manage the estate, and that the
widow of a Khoja leaving male issue was only entitled to maintenance. ' The
Court granted Letters of Administration to the brother. This decision is in

_accordance with Hindu law on whichever ground the Court proceeded. . * '

“ In the next case, that of Pirbkai Manji, the deceased left a widow and an

" infantson. Application was made by tlic widow, and at first opposed by

persons who relied on a will ; but, the wlll having been declared invalid, they’
alleged that the deceased Lad other relations,' viz., a' maternal grand-mother -
and a maternal uncle, and his four sons.  Administration wad®granted by the
Court to the widow. This decision is.in accordance with Hindu law, and’
exclusively so, as by Mahomedan law the widow would not be the natural
guardian of her infant son for the purpose of managing his property, although
she might be entitled to the custody of the child if under seven. And, as ng

" -custom was alleged, it is apparently a declslon that the Court mll apply

Hindu law.

- In the last case of Dossa Nanjiin 1862 the deceased left a widow and
niece. The widow applied for administration, and the niece objected on the’

@ (1875) 12 Bom. H. C. R. 294 at p. 300. -
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”gjround that the widow intended fo sell the property; and the Court, ‘consisting

of Sir. M. Sausse and Sir J. Arnould, granted administration.to the widow,

~

she undertakmg ‘not to sell or mortgage. This is -also “in accordance wrth-.

_‘Hindu law. .- : .
o Passmg to the cases. demded by the Registrar, the ﬁrst is that of- Jazraz

Dharmmsz in 1855, who died leaving a wrdow, four brothers, and no issue,
Abrother apphed for administration, and the widow entered a caveat, but

- withdrew it, an_d Let_ters were granted to the brother. . The second is that of
- Mahomed Allywany, where the application was by a brother,'alleging thdt he

had been ]omt in food and estate with his brother, and that a widow was only -

entitled to mamtenance and the Registrar, on consent of the Wldow, granted
_Letters to the brother -In the third case, Pardhan Ravyji, the mother applied,

there being a widow and an infant son, and the Registrar refused unless, the

widow consented, whlch she ultlma.tely did.” The fourth is that of -Mithu

Somji, where the farmly left consisted of three sisteis, and administration was

_ granted to one, the others bemg in Cutch. The fifth is that of . Vallubhai
Alvany, where Letters were granted to the widow, ther: bemg a mother and

“daughter. In the sixth, that of Dada Alvanna in 1859, the family consisted

of a son, six dauighters, and a grandson, and administration was given to the

son, Inthe seventh, that of Pachcm Pun]am, admlmstratxon ‘was granted to
" the widow. : :

" Tt is to be remarked that in all these cases, with the excepﬁon of two, the

- widow either applied for administration or entered a caveat, and that in all
administration was either given to the widow or, if not, it was with ‘her consent,

ot under special circumstances, analogous t6 those .of "an und1v1ded Hindu -

famlly, as in the case of Vallu Musani. - -

“T may be said that it would be unsafe to draw any posxtxve conclusion from
_thege scanty materials as.to what the practice of the Court really was, although

" they undoubtedly _point to such a practice as I have stated, and are dxfﬁcult to -

explain on any other supposition.”

It is particularly instructive to note What was the
nature of the caveat in Vallu Musani’s case in 1855.

¢ A caveat was entered by the brother, allegmg that his brother had been

his partner and joint in food and estate and that the widow was illiterate ‘and.

unfit to manage the estate, and that the widow. of a Khoja leavmg ma]e issue
was ‘only entltled to maintenance.” :

I think it safe to con]ecture that the first ground

taken by the caveator was his own, and the true ground,
while the others were suggested by his professional
’ adv1sers in accordance with their own opinion. The
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second * case. cited certainly was demded mther in

accordance with the, Hindu than the ’\I‘mhomedan law.
The third was a conflict between widow and niece, the
Iatter’s objection qppmently being confined to appre-
hensions lest-the widow should ahen‘xte the proper by
The widow was granted administration on under takmg
not to sell or mortgage. . I cannot say that that is a very
convincing case either way. Those appear to have been

‘the only three contentious cases which were procurable

before 1863. That is to say, no better evidénce than
this could be got from these records, daring 1the seven-
teen years next following Sir Erskine Perry’s judgment.
It is obvious, I think, that no positive conclusion could
or ought to be drawn from the cases decided by the,
Registrar, or even from these with the three contentious

_cases added.  But the learned Judge, while conceding

so much, thought that there was much subsequent
corroboration, and this .corroboration consists of the
decisions, beginning with that of Sir Mathew Sausse. in

»Ganﬂ)mv Thavar Mulla® which, -I hope, I have

suﬂwlently dealt with and disposed of in my previous
Jud(rment These extracts will show clearly enough
what I mean when 1 say that I find it hard sometimes
to follow the reasoning of the learned Judges who -one-

-after-the other built up the law administered by this

Court to Khojas and Cutchi Memons. In my opinion
and speaking with great respect to the many much
greater Judges than I, who have handled the subject,

~ these records of the Ecclesiastical Side - of the Coult

appear to prove very little more than the ease and
rapidity with which, within a small legal circle, a

“doctrine may be “developed and settled. I think too

that, at any rate, in the earlier days, they suggest that

there was great laxity of thought and indifference, .to
'say no more; in distinguishing clearly between Maho-

medan and Hindu law, and where the latter was found
M (1863) 1 Bom. H. C. R. 71,
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to have mvaded and superseded the fo1mer settmg

precise limits upon - these proved . substitutions. Com-

ing-back to the case decided by Scott J.in 1880 I ﬁnd

the learned Judge saying :

“Tn a series of Exhibits put in by Mr. Starling, - Hmdu la\v is ev1dent1y
consxdered the governing Iaw of the sect. Thus ont of sixty Cutchi Memon

wills...in only one...the principles of Mahomedan law seeros to have guided the -

Registrar. . That case did not go to the Court ; but Will No. 8 was submitted

to the Court, and Perry C. J, decided (14th January, 1852) that the w1dow nf;

a separated Memon is entitled to tlic property.” @},

I repeat I do not know -what the ﬁlst part of the -

passage cited means: I do not know how the Registrar
cotild have been guided by the principles of the Hindu,
rather than the Mahomedan; law in dealing Wlth these

.wills. T suppose, though here I may be Wlong, that .

all he had to do was to see whether the W;lls were
- duly executed. And as I have already said, if it be.

conceded that Mahomedans have so far departed from .

their-own law as to have adopted the custom of willing
_away all their property, I am at a loss to understand
upon what ground any distinction . could be drawn:in
dealing with such wills between principles of Mahomed-

an and principles of Hindu law. It is curious to find

_ that in 1852, five years after the decision of the Kojahs
and Memons case,®. Sir Erskine Perry holds that
the widow of a “ separated ” Cutchi Memon is entitled
to her husband’s estate. T have pointed out in this
judgment that in all the sea of confused ‘and conflicting

_testlmony recorded the single point upon which all
witnesses appear to be unanimous is that in no circum-
stances can a widow among Cutchi Memons get more

thatr maintenance. I do not know whether Sir Erskine
Perry’s decision rested on evidence, but, I should guess, -

in the absence of certain information, that it was

grounded on a mere inference dmwn by him from his

own decisjon in 1847, A _
" T {1885) 10 Bom. 1 at p. 12. . - @ (1847) Perry 0. C. 110,
" 1LR4-18 = -
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The last pomt I propose to mention as a result of my”
close examination of the case of Mohomed Sidick V..
Hayi Ahmed® is that it finally laid to rest the doubts
which up to that time Mr. Inverarity had felt upon the
question whether Cutchi Memons were subjected to the
same extent as Khojas to the Hindn law, I will not

~ say of simple succession and inheritance, but also of

the Hindu joint family with all its legal incidents and
consequences. How great must have been the forma-

. tive influence of Mr. Inverarity’s professional opinion

through the succeeding thirty years of his brilliant and

. strenuous practice may be easily imagined. That Jnay

have had as much to do as any other single cause, with
consolidating local opinion, at any rate, and compelling,
if not reconciling, Cutchi Memons of Bombay to regard
themselves as virtually governed by the whole Hindu
law of succession and inheritance, and the joint family.
I shall not pause to discuss in detail the evidence given
by Messrs. Inverarity and F. B. Dinshah in this case.
T have gone over it carefully. I need not attach any -

" importance to Mr. Dinshah’s opinion. He isa compara-
‘tively young, though, no doubt, distinguished attorney,

and I do not consider that his opinion, the result of his
practice for, say, the last thirteen yesrs, is of much

value. We all know what the Bar opinion has been.
* during that period, and; I think, I know how it has

come to be what it is. Mr. Inverarity’s evidence is.of
a very different quality, and whether it be’ relevant
or not, it assuredly is most interesting. But it does'
not help me much. It shows how a great advocate
forms his opinions, beginning by taking all that his’
seniors at the Bar told him, for gospel, and gradually
with rlpemng experience passing through a‘phase of
critical doubt to a settled personal conv1cﬁ101ﬂ1 Even

® (1885) 10 Bom. 1. -
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‘now I should doubt whether. M1 Inveranty is logically - 1915
" satisfied. I understand him to mean no more than 'Abi}OCA:rE;
that after 1885 he regarded the law as settled both for Gaymasc oF
- Khojas and Memons, and. perhaps T ought to add, , BO?“ .
rightly settled, by the decisions of this Court. After, = Jrusapar-
that he accepted this position as the basis of all pro-
fessional advice he gave. I, think" in this connection

"that T ought to say - that, in'.my opinion, it must be

conceded that the spe01ﬁc issue, whether or not the

Hindu distinction between ancestral, joint and self-

acquired property was part of the law governing the

Cutchi Memons, was tried, and.the learned Judge
undoubtedly meant to find that it did.- But-as I have

explained I am quite sure that he would not have

»decided the issue as he did, had he not approached it

under pressure of a_strong professional prepossession,

and what I believe to have been an unwarrantable
presumption, that is to say, from an. entirely wrong

point. And, at hest, the judgment is only that of a

Court of co-ordinate authority. It is ajudgment which

deserves to be treated with the highest respect, not

only because of its intrinsic qualities but also because

of the eminence of its author. And I hope that I have

evinced my respect sufficiently by the length of time I

have given to a very close study and criticism of it. I

can only say now, that with .deference, I cannot agree

Wlth it. ‘

oI m’ay now resume this judgment so far and state in
aword or. two my' own conclusions, Accepting the
proposition that the Cutchi Memons are governed by
‘the Hindu Law of simple succession and inheritance, I
find that it is not proved in - this case, and never yet
“has been proved, in this Court affirmatively that they
have adopted the Hlndu law of the joint famlly, or .-
have made by custom * the Hindu legal notlons of
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ancestral ]omt famﬂy as distinguished from self-
acquired property any part of their law. As these
notions are f01e1gn to their own law, not finding any
countenance or phce in true Mahomedan: law, I hold

) that they are not to be deemed to affect i in any way “the

sect of Cutchi Memons either in the  matter of making
wills or in matters of succession and inheritance. - In
so holding I must refer to what has always been used

-as a weighty, if not a conclusive,. Exrgu_ment, namely,
. that itdis too late now to alter the law, and that a Court
should look rather to uniformity of legal decision than.

to nice logical or philosophical accuracy. Policy re-
quires that there should be continuity in legal decisions;
for, nothing can be worse than keeping the law in
perpetual uncertainty, and so.perhaps unsettling titles.
which have, for many years, been -supposed - to be
thoroughly sound and marketable. 'I agree. Ihave no
intention of unsettling a single title which has become -
good under the former decisions of this Court. If the
principle for which I contend be uniformly accepted. as

-good law, no member of the Cutchi Memon sect will "

have any reason to complain, nor. will the t1tles under
which they hold property to-day be in any- risk of -

"being destroyed or .even impaired. For, I next hold
' that the custom of making wills of the whole of. their

property bas now been proved to be a part of the.law

‘governing Cutchi Memons.” And if we limit the old

proposxtlon to what T regald as the widest scope to
Wh}ch it has any right of legitimate application, namely,

-this, that Cutchi Memons are governed by 'the- Hmdu_
1law of simple succession and’ inheritance as it would
-be applied to a separated Hindu with self-acquired

property, it becomes: apparent that the custo_m I find

- fits in easily and naturally with that ‘proposition,” and
cannot operate to vex or unsettle titles acqulred under‘

the earlier case- law Heletofoze it has been the genelal :
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opinion, at any rate, during thé last fo'i?@y years or. S0,

that Cutchi Memons, while empowered to dispose of the

151‘5'. -
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~-whole of their property by will, were yet pleoluded ‘GENERAL OF

from disposing of any. property Whlch was joint” ances-
“tral, or joint family property in the sense of the Hlndu
law of the joint family. ' If I am right that distinction
. must now disappear, and the proposition will be; much
~wider, namely, that a Cutchi Memon may dispose of the
..whole of his own property, no matter how he got it, by,
will. But that cannot undo anything which has been
done under the more restricted power. Thelefme not
“a single title can be unsettled by adoptmg the 1u1e of

laWIpropose S -:'°

I.do not think it necessary to deo1de whether the
maklng of wills is part of the lasv of succession’ and
inheritance. It is enough to find that the Cutchi
Memons have proved that they have acqulred by custom -
thé power to dispose of all the1r.p10pe1by by will.

This does not compel them to disobey their Mahomedan

‘law. 'It leaves them free to give full. effect to it if

they so desire by doing what many have already done,

that is"giving away one-third as they please and be-
queathing the other two-thirds to their heirs avcordmg
to -Mahomedan law. o1t is true that if they die .
intestate the Courts W111 give their property to their
heirs according to-the Hindu and not according to the
- Mahomedan law. The more reason .why they should
-not die intestate if they are really anxious.to carry out -
the sacred commands

Whﬂe therefore, the law as I propose’ to declare 1t is
.-not open to any objection on the ground that-it will
unsettle settled titles, it has. many great advantages.

- First, it is clear and easy of .uniform application. -

_ Second, it will protect the Cutchi Memon- sect against
the worst danger to which they- are now exposed the

BOWIBAY

’D
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liability. to explam the aocumulamon of great Wealth
often by successive generations over long periods, - to‘:
avoid the application of the nucleus doctrine and

- generally to satisfy the Courts that in its present form

it is self-acquired and not joint ancestral or joint family
property.. This is by.far the most harassing and
expensive litigation in which wealthy persons -can
become involved. Third, it will wipe out an existing _
anomaly, the isolated attitude of the Bombay High -

" Court in dealing with Art. 127 of the Second Schedule

of the Indian Limitation Act. Every other High Court
in India has held that that ‘Article. does not apply to

- Mahomedans. The Bombay High Court alone has held

that it does. I have shown in my previous judgment

“how that doctrine came’ to be accepted as settled law in

this Court. It is surely desirable that upon such a
question the law ot‘_ the whole country 'should be
uniform: And it would immediately become so as soon
as all distinctions between ancestral, joint and self-
acquired property among Cutchl Memons and Kh0]as

Further, it might help to remove certain other causes"A
of doubt in regard to minor points of the Hindu law,

.-which appear to have been taken for granted by the

Court here, in isolated judgments as heing included in
the general proposition that Cutchi Memons and Khojas
are in all respects governed by the Hmdu law of

succession and 1nher1tance N s

N

.. I shall now deal, as briefly as I*can, with the second
question to be answered at this trial. The.bequests to

chanty are impugned on. two grounds: (1) that they.
are bad for uncertainty, (2) that they are ‘bad because

_ they are conditional. The latter point has special im-

portance in connection with the very elaborate and

“precise Mahomedan law of gift. I have said in an
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earher part of this ]udgment that assummg I ﬁnd that

Cutchi Memons have by custom acqulred the right of
-disposing of the whole of their property by will I
should certainly incline to the opinion that such wills

must be interpreted, where interpretation is necessary,

“in the light of the Mahomedan rather than of the
Hindu, law. Where then it is a questwn Whether a
~ devise by a Cuatchi Memon is good or bad, the answer
must depend upon whether it conforms in essentlals

‘with the requirements of the Mahomedan law. of g1ft .
- I féel no doubt on either of the points taken. by the

- objectors. It has often been held that gifts to
“Dharma” are void for uncertainty. -1 have never

been able to concur whole-hearfedly in the niceties of -

legal distinction which have led to, and been used in
support of, these decisions. In this.country “ Dharma ”

does mean roughly, and almost invariably in the cases
which have come up for legal (l_ecisions; just ¢ charity”

-~ and nothing else. It is true that an Oriental’s idea-of -

- charity might be a little wider and looser than that of
. Lord Eldon, partwularly amongst the lower and more
illiterate classes of Hindus and Mahomedans But a
liberal use of the convenient doctlme cy pres, Whlch is
surely elastic enough to reach almost anything, ‘Which
Judges wish to reach, might have validated the techni-
cal defects, and cured the infirmity. ‘The- glound of
the rulein England appears t6 have been that as all

“charities. were the special care, and. under the direct .
.control of the Court of Equity, that Court must 1efuse'

to accept as “ charity ” any gift whlch by reason of the
. vagueness of the language in which it was expressed,
| left the Court in doubt as to how it was to be applied.
T should hardly have thought that, outside t
- of a rather hyper-refined legal pedantly, such consi-

deratxons had any substance or real Practical Welght

he region

1915.

© ADVOCATE-

- (*ENERAL OF

Boupay -
vl
JIMBABAL



1915,

-ADVOOATE-

-:GENERAL OF
.. BomBay
. N
 JIMBABAL

284 - INDIAN LAW,. REPORTS. [VOL. X1

But so the law undoubtedly stands, and Where testators
bequeath funds to “ Dharma” the  Courts decline to -

-validate the gift as a gift to “ charity ” in the English-

sense. But I donot think that the tqstator hére leaves
us in any doubt as to his meaning or true intention. We -
find in clause 24 of the will that he thus expresses him-. .

_self, “ they-shall out of my ‘punji’ set apart three lacs,”

- &c., “shall spend according to law the- said. sum or

certam portions thereof in connection with some ‘good- -
works of charity, in-such manner as they may think
just and proper, such as Hospitals, Sanitarium, Stwa-

- vadkhana (Iyihg-_in-hospital), Musafarkhana (rest-

ing house for travellers), Madressas (schools), Scholar- -
ships, Dharmashalas, medical d_ispensarieé, &e., i.e., in
connection with any such ‘ Khairat’ (that is, ¢ charity’
work), that is, in’ connection with such different WOI‘kév '
of charity.” - The use of the Persian word Khairat,”

_followed by the English word charity ” as explanatory

of “ Dharma ”* shows how sohcltous the testator was to
make it pelfectly clear that he meant charities in the
legal sense. And this is plam too from the enumera-
tion of objects, upon which he desired that the fund :
should be spent. All of these are good charities,
Again, in clause 27 : “ they shall utilize the whole of

~ the said ¢ punji’ or portions thereof in such manner ag

they, in their discretion, think proper in connection
with the above- mentloned or any other good works of
¢ Khairat’ (charity).” Now, this must, T think, be read
in connectlon with the fuller desc1iptions contained in

' ’rhe preceding clause 24. Thus, reading all togethel I

cannot see that there is any such uncer tainty as, would .
be a sufficient ground for declaring the bequests had,
In my OplﬂlOl’l they are very g ood charitable bequests,

The next ob]ectlon is based: upon the language of
clause 27. " Should no’son be born to ne- agleeably to



VOL. XL1]  BOMBAY SERIES. 985

What is ertten above or should (one). be born (and) -

-should (he) die without leavmg a son or heir,...thén' as -
regards my whatever ¢ punp there may be left,” &c. .,

It is'argued that thisisa conditional gift to charity and
therefore, unsustalnable ‘First,: let us see ‘what was

_written ¢ above ” agreeably to which what follows in

clause 27 is to be understood Clause 25 :

“T have no 1ssue now whatever, a8 written above, but should hercafter, lb_y'r :
the grace of God, any children be born of the womb of my present wife, or
should T hereafter publicly marry another lady of my caste and creed accord-

ing to the custom of my caste and creed and should any children be born of
her womb-hereafter, and should daughters be so born to me, I direct...* shall
set apart a sum of rupees one lac for each of my daughters, ‘and they shall,”
&c., (continued in'clause 26) ‘“should any son or sons be born to me agreeably
to what is written above by my present or auy other wife,” &c., then after
paying, &c., my said son alone shall become the owner thereof should I have’
only one son, or my said sons shall become the owners thereof in’ equal shares

should I have more than one,...but should any son. whatever “of ‘mine die .~

without leaving a child after his marriage but before attaining the age of
eighteen years, his brother or brothers shall become his heir or heirs and should

guch deceased son have mno brothers, then, under the circumstances first
. 3

mentioned, the whole shave of the deceased or, under the circumstances secondly
mentioned, his remaining share shall be included it my remaining puhji and .
the same shall be utilized in * Khairat’ (ch:mty) in accordance with what I ha\ e,
heremafter written."”

What is the total eﬁect of these dlsposmons'? The ’

. testator intends to provide for any daughters that may be
lbdrn to him, but these are expressly excluded in clause 27
trom among the heirs. Then he provides for sons being
"born to him by his present or future wife. There is a
~provision that should a son be born to the testator and
_ die after marriage but before attaining the age of
" eighteen without leaving a child (the context shows
" that he means a son) his share is to go over to his
brothers. This appears again in the concluding clause,

‘where, however, the conditions disappear. Reading

this with what follows in clause 27,1 hiave no doubt that:
What the testator memt was that should he have a son
ILR 4—14
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-ab the t1me of his death that son Would take absolutely :

and. defeat the alternative gift to charity. Should he
have had such a Son -and should he have d1ed leaving a
amale child, alive at- ‘the testator’s death, then the last

named grandson would defeat the gift to charity. The
“intention cannot,in my opinion, be that should a son.

be born to the testator and. be alive at his death, he

‘should take an estate conditioned against the charity
by ‘having a son of his own. I read the ‘will as intend-

ing to conf‘er an-absolute estate, aﬂalnst the chauty,
“upon any.son or grandson of the testator who mlght be

.alive when the will came into force. - But should there .
: be-no such’ son or grandson living, then the residue of
“the “punji”’ was to go at once and absolutely to chari-
“ty. Ido not understand - the testator to have meant,

or said, that- even if he had ason at the time of his
death, that son was only to take conditionally agamst
the suspended gift t0 charity, the condition being that

~ before his estate could become absolute he must have
“a son of his own. ~ In other words, I do not understand
- this to be a bequest. to chamty conditioned in futuro
“upon the testator’s son, should he have left a son him

-surviving, in his turn having no son. In my op]mon-
had there beerr a son of - the testator alive at the date of.
the testator’ s death, the charity would have been at an

i\ end. - In this view the gift is not conditioned in futuro

but an absolute gift 1n ‘the alternative. If a son "be

_i'allve at my ‘death, then no gift to charity, but if there .
be neither son nor grandson alive at my death then an

absolutle and immediate gift to chauty, such is what; I

‘understand the testator to have mezmt and said.” In-

holdmv then that the gift is good, I am not contndmt-,'

ing anything I have said in a previous judgment of my.
~own, (Jainabai v. R. D. Sethna),“) upon which- Mr.
- Setalvad 1e11ed or rehxmg 1n any deﬂree W.ll‘lt I

- @ (1910) 34 Bon. 604
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‘ concelve 1o, be the very strict lumtatlons imposed upon,

- gift by the Mahomedan law. Nor do I think that “this

-~ is.a case’ governed by the recent demsmn of the Privy '

- Qouncil in Chunilal Parvatishankar v. Bai Samrath.®
With the greatest deference to the highest judicial tribu- .

~nal in theland, I'can only say for myself that ¥ find much -.
- dlfﬁculty in understanding how the pr1nc1p1e which I

- understand to underlie that decision, could be glven, .
anything like uniform practical apphcatlon ‘There,

there was a devise to the testator’s two sons equally

of the whole estate, and it-was provided that in the

event of one son p1edeceasmg the other without male

issue, the surviving brother. should ‘take - the whole. -
Again, speaking . with submission, I should, f.rom a

*véry long experience of the natives of this country, their

habits -of life, social ideas and testamentary notions
rlgenelally, have had no hesitation in concluding, as the
~learned Judges of appeal here did conclude, that the

intention-was thatif one of the téstator’s sons should

die during the testator’s lifetime without, leaving male

1ssue then the other son should take the Whole estate

and -make’ due provision -for. the maintenance of his
sister-in-law. - But their Lordshipg of the Privy’ Cotneil

- held, -seemingly without hesitation or doubt that the

~ true construction of the will was that even though both

- sons should have survived the testator, and each should -
* have accordingly taken half of the estate, y&t, upon the -
- death of -one of them without leaving .male issue,. the

. ‘other was to.take his share. The practical objection
which I have ventured to suggest is that, after such a
gift had vested, and to all seeming absolutely, it is diffi-

_cult to .understand how the donee could be preven"t_ed
from wholly dissipating it if he chose to do so. In'the
‘case put, for example, let us suppose that the two sons

 had taken the estate 1n equal shares in the year, say,

o . . (OF (1914)38Bom 399.
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%1915, 1910, and both had lived o the year 1960, when_ one

“_“_" died. Let us suppose that in the meansime the son’

e, . Who died first in 1960, had been actively engaged in

BO*:““ ' commerce, or land speculatlon and had enormously

Jmosnsr.  added .to what he had received in 1910, while at the

77" same time,leaving his whole estate so blended and

. intermixed that it would be utterly impossible to say

how much of it had.come to him under the will,.in

1910 could it be held that the surviving brother was

- %o, take the Whole against, say, a surviving widow, or a

daughter? Certainly not.. But if not the whole then:

how much? I will not pursue that subject. Suffice it-

' .to say, that in the constluctlon I put upon this will no-

difficulty of that kind need arise nor need I consider

the hard doctrine laid down in the case of Ohumlal ‘
Parvatishankar v. Bai Samrath.V.

I hold therefore

- That it is Well-estabhshed and concluswely proved

in this trial that Cutchi Memons have acquired by cus-

tom the power of disposing of the whole of theu pr 0-
perty by will.. -

l I hold that it is not proved in this case and never has
been proved affirmatively that the Cutchi Memons have
ever adopted as part of their customary law the Hindu
law of the joint family, as a whole, or the distinction -

‘ existing in that law between ancestral family, and

* joint family and self-acquired property.

. IT hold furthe" that Cutchi Memons are subject by
" custom to the Hindu law of succession and inheritance
“as it would apply to the case of an intestate separated
Hindu p'osseséed of self-acquired property and no
more.- : :
1 further hold that the will challenged in this suit is
a good and valid will in all respects, and that. the

M (1914) 38 Bom. 399.
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: .bequests to charlty are neither V01d for uncertalnby nor

.+ bad under the Mahomedan law as: offending against
the radical principle that a g1ft must be made n proe-
sem‘z and not conditioned in futuro L

Various other pomts were taken in the pleadlngs, '

: and have been raised in the form of issues.’ 'With the
exception of certain allegations made against Mr. Hor—

_' masji Vakil, none of these were gone into at the tmal '
‘nor any mention made of them in the arguments. = The

allegations against Mr. Hormasji were, after his. evi-

~ dence had been recorded, withdrawn. ‘As to the other

points, I take it that the varlous parties who took them,

mtenmonally abandoned them, since no evidence was-

_led upon any of them nor were they mentioned in the
“elaborate concluding arguments of gounsel. ~Some I
. gathered were left to be referred to the Commissioner,
- should a reference be found necessary, after judgment
had been given on the main controversy. I am not,

‘theref01e, ‘now in a position to say anything further.

upon, or attempt to.decide any of those submdlnate
and incidental pomte

terms of prayers (a) (b) (¢) and (d) of the plaint. Re-
ferred to the Commissioner. Issues Nos.12 and 13 to
be argued after the receipt- of the Commissioner’s
report. Issue No. 14 also referred to the - Comwmis-
: s10ner : ' :

[ Arguments on costs ]

All costs out of the estate 1nclud1ng ‘costs ot a motlon

for Receivér. The-costs of the Advocate-General bet- .
ween attorney and -client. Those of the executors as-

between attorney and client

[ Mr. Setalvad on behalf of defendant No , apphes

for costs as between attorney and chent 1

- By consent: The usual a,dmlmstratlon demee in -

- 1915;‘ .
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" On the strength of the authorities (leis V. Farmer O]
‘Currie v. Pye® and Moggridge v. Thackwell),® I think *

'T may give defendant No. 7 her costs out of the estate

as between attorney and client. -So ordered
I‘urther costs and dlrectlons reserved

Attorneys for the plamtlif Messrs. Mulla and

- Mulla. : S

Attorneys for defendants Nos. 1-5-6 : Messrs. Ardeshzr
Hormusji §-Co. . -~

Attorneys for defendant No. 2 Messts. Payne § Co. -
Attorneys for. defendants N‘os 3-4 : Messrs. Matu—

” bhai, Jamzetram & Madan.

Attorneys for defendant No 7 Messrs Shroff, Dm_
shah(s Dharamsz. ..

M (1815) 19 Ves. Jun. 483. : @ (1811) 17 Ves. Jun. 462
4 @) (1802) 7 Ves. Jun. 36.

Note.—From the demsxon of Beaman J., the 7th defendant, the Wldow of
the testator filed an appeal, being ‘appeal No.. 35 of 1915, Fatmabai v.
The Advocate-General of Bombay and others. The appeal came on for hear-

- 'ing before their Lordships Scott C. J. and Davar J. when the parties took a
~consent decree by which the lower Court's decree was virtually confirmed with &

variation in favour of the appellant as regards maintenance. ~ By the consent

-~ decree it was provided that the' appellant be A paid by way of maintenance al-
lowance a sam of ‘Rupees five Lundred per month out of the estate of the

deceased Mahomed Haj'i Sabu Sidick inchiding all arrears from ' the death of -
the testator, Mahomed Haji Sabu Sidick, and that the said allowance be duly

secured before the distribution of the estate of the said testator. [Ed.]
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