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‘ quofe Sir. Basil Scott, Kt Chief ’Justice,'and’-Mr. Justice Heaton.

THE BOMBAY xp - AFRICA STEAM “NAVIGATION - Go, | Lp.,

- (APPELLANTS AND DDI‘ENDANI‘S) v, HAJI AZUM - GULAM HUSSEII\

(RESPONDDNTS AND PLAINTIFrs)" i ol

C’hartea'-party—lels of ladmg—Where charter- _party a’nd bzlls 0f ladmg conﬂzct

. the pr evmlmg contract is the charter-party=—Stevedores though named by the
" . charterers are the agents of sthowners and not of the charterers—Dunnage, -
- improper and insufficient-Shipo /ers ordinary liability for bad stowage and

" insufficient dunnage—Sthowners

specific habzhty for shortage and sweepmgs
“under the charter-party. - .

The gamtlffs chartered the defendant Company’s-Steamer ‘Abydos for the

carnage of cargo of rice in bags from Akyab, a'seaport in Burma, to Bombay.
The plaintiffs under the - charter-party were empowered %6 sublet the whole or

-part of the cargo, and they sublet about onie-fourth of the cargo space to other
" shippers.. The charter-party expressly provided énter alia, that nothmg here<
in-contained shall exempt the shipowners from liability,to pay for- damage to
cargo occamoned by bad stowage, by improper or insufficient dunnage,"that “ the
charterer's  stovedores at loading port to be employed at market rate but not
exceeding owner's contract rate,” that “‘all mats and requisite dunnage to be pro:

.vided by the steamer,” that “all sweepings to be deliveraed to the charterers at’

port of discharge ” and that, “the steamer to be responsible for any-proved

" shortage.” The bills of lading contained a special exception that the ship was ’

“not responsible for loss or damage caused by insufficient packing, torn, mend-
&d, or chafed, weak or fragile bags and bagging wrappers not for usual and

teagonable wearand tear of packages.” During the voyage the ship experienced’

heavy weather for at least two days and throughout encountered average

.monsoon weather with south-westerly squall. On the cargo being unloaded

" at Bombay, it was found that 710 bags of the plaintiffs were damaged, that
 there was a shortage to the extent of 400 cwts. and that the sweepings collected
amounted on the wholé to about 576 cwts.” On the evidence adduced in the
.case it was found that the daﬁlage was to a certain extent caused by improper

laymg of the dunnage at the port of loading. The plaintiffs sued in respect of
(1) damage, (2) shortage and (3) sweepings. The defendants contended that the’
loading and stowage of the cargo as well aq the laying of the dunnage was

within the discretioq and control of the stevedore ag tl_le plaintiffs’ agent and
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not as  the defendants’ agent, and that in respect of shortage their lw.blhty was

excluded by the bills of ladlng -

Held, (1) that the s}npowners would be prima facie iiable for the damage,
caused by bad stowage or- improper or insufficient dunnage and that their liabi- -

" lity would not be modified by a clause in the charter-party empowering the chart-
" erers to narﬁe the stevedores, as the stevedores ‘werethe agents and paidiservants.
of the shipowners for the purpose of dxschargmg the duty of the shipowners-

m loadlng the cargo; . p . .
. Harris v. Best, Ryley and Qo ,m followed
(2) that the defendants were liable in respect of the shortage as'the prevailing

-contract between the shxpowner and the charterer was the charter-party and not
'the bill of lading ; .

" (8).the plaintiffs were entltled fo claim the va.lue of the %Weepmgs as specxﬁc -
prov1s1on was made in that behalf in the charter- party Lo

SUIT on a charter-party

On the 14th June 1913 the plaintiffs, Ha]1 Azum4
- Gulam Hussein, a firm, chartered the S. S. Abydos a
_steamer belonging to the defendants, the Bombay and
Africa. Steam Navigation Company, Limited, for the
carriage of a cargo of rice in bags from Akyab. to Bom-
bay. The materlal clauses of the charter—party were as

' follows foe

The said steamer being tight, staunch and strong and in’ every way fifted fo;'
the voyage shall procéed to Akyab or so near thereunt0 as she can safely get
lying always afloat and there receive on board from th' smd charterers or their
order a full and complete cargo of rice in bafrs which he said charterers bind
themselves to slnp or cause to ship not exceeding wh ‘she can 1easonab1y stow

‘ and carry “over and above her tackle, apparel, provm‘)ns coals, machinery and
furniture and that the said steamer being so loaded shall with such cargo pro-

‘ceed under steam to Bombay direct or so near thereunto as she may safely get
on first arrival mthout breaking bulk so as to be alVayr afloat and there deliver

her cargo agreeably to bills of lading and o end the v ayage.

" The act of God, perxls of the sea, fire, barratry of the master and crew, -
‘enemies, pirates and robbers, arrests and rcstraint“of princes, rulers and people, -

~ and other accidents of navigation excepted ; strandings jettison explosion.and

collisions, bursting of boilers or machinery, breakage of shaft and all lossés and

. damage caused thereby are also excepted (even when occasioned by negligence, -

M (1892 ) 68 L. T. 76, -
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default or error in ]udgment of p]lots, master, mariners or other servants of ‘the - 1916. .
.shlpowners) but nothing -herein contained shall exempt the, shlpowners from . BombaY :;xND‘

: hablhty to.pay for damage to cargo occasioned by bad stowage by improper or” AFRICA
“insufficient dunnage or ventilation or by improper opening of valve, sluices and- STEay Navie
ports or by causes other than those above excepted, and ull the-above exceptions GAT_'gN Co.~
“are conditional on the vessel being seaworthy When she sails on the voyage but ;5 Azbmf";’
" any latent defects in the hull, boilers and machmery shall .not be considered
unseaworthiness, provided the same do not result from want of due dlhgence
© of the owners or ‘any of them or of the ship’s husband or manager, steamer
havmor liberty to tow and be towed and to deviate for the purpose of saving
life and property without being liable for the consequences arising' therefrom
and to call at the usual coaling stations. ’

The cargé to be brought to and taken from s‘teamer tackles at the risk * and
expense of the charterer and cons1gnees thereof. Cargo to be taken delivery
of at Bombay as fast as steamer can put out, otherwise thé Captain to be at

liberty to land the same at the expense and risk of the charterers and, or, :
~ consignees. ~ S e : g

Tlhe Captain if required to sign bills of lading’ at. any rate of frelght w1thoutv
pr ejudiceto this chaﬁel -party provided that the freight secured by bills of lad- .
mg already signed and by those tendered for signature shallin the aggregate

- fully cover the amount due per charter-party.- Charterers to have the option
of underletting part or the ‘whoole of the vessel.

All questions of average to be settled accordilng to York-Antwérp Rules,
1890 I . i g

All sweepmg% to be delivered to. the charterers at port of dlscharge

The steamer to be responsible for any proved shortage.

It is uriderstood that the steamer has no right to engage cargo from other
‘ slnppers for the port named abqve or for any ports from Akyab. ‘

Char terers’ stevedores at loading port to be exnp]oyed at current market rate
but not exceeding owners' contract rate.

. All mats and requisite dunnage to be plOVidbd‘ b&' the steamer.
- No hooks to be used in receiving, loadmg, stowmg and delxvermg the cargo
. and no bags to be cut. - . -
The’ plamtlffs ‘being empowered to sublet the whole
- or part of the cargo space did sublet roughly one-fourth
" to Gulam Mahomed Ajum. The plaintiffs shipped on
_ board the steamer at Akyab 3,000 tons of rice belonging
to them, and other quantities of rice belonging to other
consignees as’ prov1ded in the sa1d charter-party. .
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"The plaintiffs named the stevedores ‘at the port of

. loading who worked with - the requlslte dunnage sup-

~

. conswnment

: conclusxve evidence of delivery of full welght and contents.

plied by the ShlpOWIlelS.
Bills of lading were issued and signed by the master.
of the steamer. -
The following svero the conditions steted therein. .

Any claim for short delivery of or damage done to goods, and all claims’
whatsoever to be made in writing only and not orallyet the port of diseharge

and at no other port, within one month of date of steamer’s - arrival at port of
- £ EN

No claim for damage will be admxtted unless notlﬁed in" WI‘ltlnb before the

‘goods are removed. -

The bills of 1ad1ng ];Eurther prov1ded_ for - eertam }
exceptions in favour of the slnpovvners The material
exceptions were as follows i

“94, The Contpany shall not be respons1ble for loss or damage of any kind
which may result directly or indirectly from the above canses or - any of them '
and the goods shall throughout be at the shipper’s or consignee’s risk- Delivery
by the Company of packages externally in good condition as received shall be

“25 “In case. of any vessel belng chartered, if any term-or terms of the
charter-party is or are in conflict with those of this bill of lading, the terms 6f -
the bill of ladmg shall prevail notw1thstandmg any thing- to the contrary in

, the charter-party.

“28. afhe shipis mot 1esponslble for Ioss or damage caused by - infufficient

: ps.ckmg. torn, mended, ochafed, weak or- fragile bags and baggmg wrappers

not for usual and reasonable wear 'md tear of packages.”

‘The steamer sailed from Akyab on the 2nd July 1913
making port.in Bombay on'the 16th of the same month,
During the voyage she experienced heavy weather for.at
least two days and throughout encountered average

| monsoon. weather with south-westerly swell:

> On the cargo belng unloaded, it Was found that -some
710 bags belonging to the plamtlffs were damaged ; that

‘there. was a shortage to the extent of 20 tons and 23 1bs.
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and that Ath’e sWeepings collected amounted on the whole -
‘to practically - about the same weight.” It was in res- '

; pect of (1) damage assessed at Rs.3, 552-8-0, (2) shortage as-
sessed at Rs. 2,408and (3) sweepings assessed at Rs.1,992,
. that the plaintiffs made the present claim. The plamt—
- iffs alleged that the sa1d damage and shortage were

caused by improper and 1nsuﬂ"101ent dunnage and QWlng‘\"
- to the said steamer not being in a proper condition and .
seaworthy for carrying the said cargo. They sum--

. marlsed their cause of. action as follows —

~

© 4 The nvets “of the watering angle bar ere in an unfit state and allowed
“dea water to enter the said steamer and - damage the said rice. The bags of
rice were ‘improperly and™ negligently stowed in contact with the deck and

. other parts of the sajd steamer. The .carfo ports were in an unfit state and °

" leaking. No proper precautions_were taken to properly dunnage the steamer

, and cargo. The dunnage was also insufficient in ° “quantity and defective in’

-quality by reason whereof sea ‘water came mto contact w1th the rice and

damaged the same. ” ’ . ’ - T

‘The defendants pleaded that under the terms of the

charter-party the plaintiffs were notentitled to any com-
. pensation for shortage of contents, nor for damage done
to the rice which was however. due to the perils of the
- sea. They further denied the various allegations upon

which the plaintiffs based their cause of action. In re-.

, ‘spect of the s@ve‘epings the defendants contended that the

- same were - according to. custom to be apportioned

between the charterer and other cons1gnees in propor-
tion to the extent of their cargoes, and . that they had
- offered to hand over the sweepings to the plaintiffs on
' plaintiffs indemnifying the deferdants against claim of
other consignees to the same. The suit was heard by
his Lordshlp Beaman J. who held in favour of the plaint-
iffs on all the three heads. Under the head of damage
the learned J undge awarded to the plaintiffs Rs. 750, the
claim for shortage was allowed in the sum of Rs. 2,336,
B a‘nd the value of the sweepmgs was assessed at Rs 1 986

s
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The materlal portlons of hlS Lordsh1p S ]udgment

were as follows t—

-« Tt was contested in limine on the ground that. there |
were two terms inserted in the bills of lading' under
which notice had to be given in ertmg of any cla,lm
for damage or shortage and that such claims must be

‘made within one month. T am not particular to state
‘the terms prec1se1y because, as T shall presently show, -

the -defendants’ contention is entirely unsustainable.

It is admitted that the plaintiffs did not comply with
‘the COIldlthIlS of those two terms i 111 the bills of 1admg

It was, therefore, argued that ‘their suit must fail.. I

- should havethought that the proposmon was almost
100 clear to admit of- argument that where there is: a
 charter-party, the rights of the charterer and the ship-
- owner are governed by that and by that alone. Itisin-
. effect the complete contract between them . and their

legal relations fall to be adjusted and determined under
it'and it'alone. The defendants appear to rely upon.

“one term in the-char ter-party which refers to bills of lad-.

ing, but on reading that it is perfectly clear that when -

~ the words “ agreeably to-the bhills of lading ” are used,

all that is meant is that for the limited purpose of that
clause the-facts set forth in the bills of lading as to

- quantity, quality, or weight of the goods shipped are to -

be the determining factor. In all other respects the

" bills of lading as between the charterer ‘and the ship- -

owner never could be, I should have thoiight, more than
mere receipts. I say that that proposition would cer--

',tamly have appeared to me beyond reasonable. argu—
- ment even had there been no authority and I confess I

am a little surprlsed to find so much authority on the

- point in‘the. English case law. ~ I shall dono more than -

refer nominatim to some of.the leading cases upon

- which what I have just stated to be the law was settled

and hasever since been firmly established in the English -



VOL. XLL]  BOMBAY SERIES. 195
::'Cblirts‘ Such cases are: Rodocanachi V. Milburn ; 0')' 1916
Sewell . Burdick ;® Gledstanes v. Allen ® Hansen Vo g

,"Ham old Brothers“) and Leduc v. Ward®, . . - _AFRICA -
8 Navi-
Proceedmg on -that footmg I come to consuler the ;ﬁfgn 8?

. claim$. brought by the plamtlffs in respect of the three v -
- Hajr Azow, .
_heads, for edch of which he clalms money compensation. -
And, first,-of the damages. These are-said to have been
caused by the unseaworthiness of the vessel in the first
' place, and in the next by improper or “insufficient dun--
nage. It was strenuously argued on hehalf of the
defendants that so far as the dunnage was concerned
they could not be held responsible because it wasa term -
in the charter—party that the charterer was to' name his
own stévedore and having so named him, the loading
‘and stowage of the cargo, including of course the laying "
and .quantity of the dunnage to be used was within the
“discretion and control of the stevedore as the 1plaintiffs’
and notas the defendants’ agents.” In support of that .
" proposition. the Court was' referred. to the cases of -
Blakie v. Stembmdge(“) and The Catherine sChalmers®
The law laid down by Willes J. in the trml Court in.
_ the case of-Blalkie v. Stembridge® very clearly’ occasion-
ed considerable doubt and although the'decision ‘was
confirmed on ‘appeal, the appeal Court confined itself to .
.a single narrow ground. which has nothing to do with .
the point I am here considering. The decision ‘of Sir -
Robert Phillimore in The Catharine Chalmers®has been -
.declared by so eminent an authority as Serutton, L. J.;
‘though as a text book writer and not as a Judge, to have
been clearly wrong. Everything really turns in such
"a case upon the wording of the contract between the
charterer and the shipowner. This comes out very

M (1886) 18 Q. B. D. 67. N <4) [1894] 1Q. B. 612.
@ (1884) 10 App. Cas. 74. . ) (1888) 20 Q. B. D. 475.

(9 (1852) 12 C. B. 202. -~ _ ©) (1859) 28 L. J. C. P. 329,
.o ™ (1874) 32 L. T. N. 8. 847.
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clearly in such cases.as- Harmsv Best Ryley & Co. W
where the facts and the language were p1aot1cally 1d_en-
tical with the facts and language in the case béfore me..
‘What is agreed between\the, parties is that the charterer
shall nominate a stevedore, that is to say, the charterer’s

“stevedore is-to be employed. The parties further agreed

that the stevedore was to Be paud not by the plamtlifs

. but -by the defendants and-this in fact was done.  What

happened at Akyab was what actually happens in such
cages, the plaintiffs’ ‘agent- making anticipatory dis-
bursements for the ship’s use-and such disbursements

" afterwards having been certified to have been proper
" by the Captain, their sum with details. was -forwarded

to the plaintiffs, who recovered it from the freight due
to the defendant Company but the chief item was the

* stevedore’s fees amounting to some Rs. 1,600. - Thus, we

find that, taking the charter-party as a whole, the agree--
ment between the.plaintiffs and the defendants was
that the plaintiff’s stevedore,that is to say, the steve-
dore named by the plalntlffs, was to- be employed and
paid for by the defendants "And that was exactly the
case in Harris v. Best, Ryley & Co.W This is; as is well
known in Commercial .Courts, a. common usage, thé
object of it being to satisfy the plaintiffs, that a respon-
sible and competent agency was being used\ But it is
perfectly clear that unless there isa further term of a
special kind authorlsmg the plalntlﬂfs to employ and
pay for the stevedormg and so either directly or by im--
phcatlon making them-responsible, the ordinary respon-
sibility will not be shifted from the shipowner to the
charterer. The ordmary respon31b111ty, I say, because
it is clearly - the shipowner’s duty to superintend the
proper stowage. and dunnage of any cargo and although,'
a stevedore may be employed either by the consugm)r or’
by the shipowner himself: the Work of that stevedore

t @) 1892) 68 L. T76
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m}ist be carried out under the control and orders of the

shipmaster and his officers. They aﬁd,they alone
know best how cargo should be loaded -in their own
vessel so as'to ensure the safety of the vessel itself as
~well as that of the cargo ; and their knowledge -of the

_ conditions under which the voyage is likely to be per-_

formed and the qualities of the carrying vessel, render

them the best and most competent judges both of -the:

quality and the quantity of the dunnage and the manner

in which it ought to be laid. There appéars to me real--

ly to be no doubt at all in law upon this question and
I have no hesitation in holding that on the terms of
this charber—party the employment of a stevedore

named by the plaintiffs at Akyab has not in any way
relieved the owners of the responsibility directly cast

‘upon them by the charter-party itself.

~

1t is to be noted that there isa clause in this: chartef—l

party which expressly lays it down that nothing herein
contained, that is to say, in the foregoing parts of that

article is to exempt the shipfrom liability for bad stosw--

age or improper and insufficient dunnage. It is in-
conceivable, I think, that such a clause should have
been left in the charter-party had it been the intention
of the par_bles to it to exempt the'shipowners from all
liability in this respect under clanse 20. And. I take it

-that the effect of that clause goes no further than to au-
thorise the plaintiffs to nominate the stevedore, provid-
ed that that stevedore’s remuneration be at the market
rate and does not exceed the owner’s contract rate

I will now deal with the chartel-party on the footmg
of its being a document couched in ordinary language
- used in the ordinary sense and presumably meaning

what it says. And, first, as to sweepings. Here the -

contract bétween the parties is .contained’ in a single
clause absolutely unqualified. The charterer is to have

~all the sweepings. Ibhas been contended .on beha.lf of

II.»B -2
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the defendants that this is- mamfestly 1nequ1tab1e In
view of the charterer’s option to.sublet.the Whole or

any part of the steamer, it might well -have happened

that they should have sublet the whole of -it, in which
case it was argued, surely the sweepings should have
been restored to the consignees and the plaintiffs could,

‘have no possible equitable claim to them.. I do.net

think that there is any room for the introduction of
supposed equitable “considerations on a point so plain.
It is very easily to be understood why a term of this
sort should find -a place in- the charter-party. The

‘charterer guarantees a full freight to the.shipowner,
-and should he fail .to. secure it he will have to pay the
‘shipowner dead freight. 1t is a very profitable con- -

tract as.a.rule to the shipowner, and nothing is so
natural as that a businessman should throw in one of’

_his perquisites against such payments. For. there is
. no doubt that in the absence of a charter-party, the ship-

owners would have been entitled to all sweepings.
Here what they do-is -to surrender that perquisite to
the shippers doubtless in consideration of being rehev-

‘ed from the trouble of finding cargo ; and when we

reflect. upon the insignificant proportion ordmarﬂy_
borne by the sweepings to the whole.cargo, it will
certainly seem to be a reasonable cond1t10n in the

_present case where I think the sweepings amounted. to
~more than usual, they came tojust about four—seventh

per cent. of the whole cargo. The total. number -of
bags filled Wlth sWeepmgs is 328 agamst -some 56 OOO

- and those sweepings would naturally, in the ordlnary
.course, be cons1derably deprecmted in-value. “Here “we
“find that they were' actually sold for about Rs. 2, ,000

roughly. 8o that I cannot see that there is anything’

-inequitable, anything in the mature of that monstrous

injustice which ‘was alleged against this clause by ' the
defendants’ learned: counsely if we--give -it-its-natural

“and ordinary-meaning quite irrespective—of any- -other
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clause’ in the charter-party I cannot beheve for a L 1916.
- moment th4} the defendants’ first contentlon upon thiS Boypay awp
“point would be sustained in any Commermal Court. - AFmica -

The next contention is that the sweepings, although. S;iﬁ%féﬁff,

by the charter-party unqualifiedly made the .. property Hart Az
of the charterers, were meant to be distributed: propor- - T

-tionately between all the shlppers Thus, assuming
‘that the charterers had sublet feur-ﬁfths- of the cargo-

- space and the sweepings here had been exactly’ what -

_they were according to the defendants’ contention, the
charterers would have only been entitled to one-ﬁfth
of the 328 bags of the sweepings. But the charter -party
says in the plainest poss1ble language that all of them
are to be delivered to them I have entertalned no
doubt from the first but that the defendants exceeded
thelr right in making themselves the judge of the true

‘meanmg of this clause and in withholding from the
plaintiffs what they considered to be the proportion of
these sweepings or their money value and paying -that
over to the other consignee, Gulam “Azum. - In_this
connection I should mention that the freighter, -Gulam -
Azum, claimed under the bills of lading since,. pf

"course, he has no right under the charter-party for the

~ shortage found proved in respect ‘of his part of the
cargo.” This suit was brought in the Small Causes
Court and I understand the defendants to say that they
settled it. At any rate they appear to havevpald the
plaintiffs there out of the sale-proceeds of the sweepings.
And here too I should not omit to mention that the
defendants offered to give the plaintiffs all the sweep-
ings it the plaintiffs would indemnify them against

~ claims on that account at the hands of other consignees.
This the plaintiffs very naturally, and, in my opinion,
very rightly, refused to do‘(.‘ I do not find a word in-
the bi}ls~ of -lading entitling any -of - the 'consignees’
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to the sweepings. They had no i'1ght whatever, in

‘my view of the law and the law _existing between the

charterers and the shipowners, to one ounce of these
sweepings ; but under the bills of lading and under
the common law they were certainly entitled to recover

_ shortage if they could prove shortage against the ship-

owners ; and this is exactly what the only sub-
freighter of this ship has done. The defendants thus
having beea obliged to pay to him the money equival-
ent of proved shortage on his bags, wanted. to set

‘agamst it a proportionate quantity of the sweepings

and then merely hand over to the plaintiffs the balance.
In my opinion, this was a totally unwarranted attitude.
I have no hesitation whatever in finding that the
plaintiffs were entitled under the charter-party to all
the sweepings. " :

I come now to the connected point whether they -
are also entitled to proved shortage, and I think that -
it follows from what I have been just saying that they
are. Shortage and sweepings are two totally different
things. It is quite true, as Mr. Jinnah pointed out,
that the shortage in this case corresponds almost exact-
ly with the amount of the sweepings téqdered by the
defendants to the plaintiffs. But, in the first place,

_those were not all the sweepings and, therefore,” the

plaintifts were not bound to accept them, and, in the

‘second place, though the sweepings may have corre--

sponded almost exactly in quantity with the shortage,
it does not follow that they were its equivalent in R
quality. = And let us now look to such a case as I have

suggested that the charterer had sublet four-fifths of

the steamer. Tt remains as clear as ever that he will
be entitled to all the sweepings on the ship. The other
consignee would as clearly be entitled to claim short-.

"age and would. obtain it. In that character I cannot
-see Why the charterer himself should not be entitled te
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the same benefit. li:It is éxpressly‘ stipulated' that he
shall be. All proved shortageis to be made gond by
"the shipowner ; and the attempt to set off against that

the sweepings which are by an entirely separate and

unqualified clause made over to the plaintiffs, appears

to me to be putting an unnatural and strained meaning .

‘upon the charter-party, that-is, upon a charter-party

which, on its face, is quite simple, natural and intelligi- -
“ ble.” Nor do I agree with Mr. Jinnah that this imposes -

any hardship upon the defendants beyond what might
have been within the contemplation of the parties
when they made the charter-party. These are clauses
so simple that men engaged in business, as the plaintiffs
and defendants are, must have been perfectly aware of
their probable extent and operation. And it appears to
me that in dealing with a contract. of this kind, the
Courts have no right to go out of their way to indulge
in fanciful reasons for modifying what has been plainly

agreed upon by the parties themselves. On a first
view, as stated by Mr. Jinnah with his customary clear-

ness, it may appear to be rather hard upon the defend-
ants that they should give up the sweepings and also
. pay for the shortage, which had been caused by the
subtraction of the sweepings from the bags; but this
is exactly what the parties contracted to have done,

And having regard to the average loss of this kind
I suppose it was equally within the. contemplation of

. the parties that whatever the plaintiffs might gain
under these two heads, this would still leave ‘the ship-

~owners a very profitable bargain. That'is, at any rate,
how I read the contract after having given it my most
careful consideration for many days, and also having
given equally careful consideration to the arguments
s dvanced on behalf of the defendants by Mr. J 1nnah

" The defendants appealed. '
Jinnah and Dawvar, for the appellants.’
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Komga and M oos, “for the respondents

" Jinnah —The stevedore was the charterer’s agent.
The negligence if any was that of the charterer’s agent.
The shipowners could not be liable especially when
they are bound to employ the stevedores named
by -the charterer : see' Blakie v. Stembridge ® ; The
Oatharme Chalmers @ ; Harris v. Best, Ryley & O'o ®
The plaintiffs can get elther the sweeplngs or the
shortage but not both.

The 1espondents were not called upon - »
scorrT, C. 7. :—This is an’appeal from the judgment of

Mr. Justlce Beaman in a- suit in which the plaintiffs

are the charterers and the defendants are the owners
of the steamer “ Abydos Whlch was chartered to carry a
cargo of rice from Burma to Bombay. In. the main

" there are’ two questions which have to be demded

The first is the question of dunnage and the alleﬂed
damage caused by insufficient or improper laying of
dunnage, and the other is the questlon of the shortage °
and sweepings. ' '

- Dealing, first, with the question of dunnage the
charter-party provides: “mnothing herein contained
shall exempt the shipowners from liability to pay for .

damage to cargo' occasioned by bad stowage, by im-
_.proper or insufficient dunnage or certain other specific
~causes,” and at the end of the charter-party it is
~ expressly pr0v1ded that the charterers’ stevedores at

the loading port-are to be employed at current market -

- rates but not exceeding the owners’ contract rate, and

all mats and requ1s1te dunnage to be plowded by the
steamer. : : : .
' The question is, in the first place, as a matﬁefofiaﬁ

who 1s to be responsible for 1mpr0per .or 1nsufﬁ<31ent

w (1859) 98 1.J..C. P, 329. @ (1874), 82 LT, N s 847
9)-(1892)-68' L: . 76:-
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dunnage for the protection of the oargo upon the ‘

voyage. Apart from -the. -concluding clauses of the
‘ ’~charter—party to which I have just referred, there can

be/httle doubt that the shipowners would be liable to
pay for the damage to cargo occasioned by bad stowage
~ or improper or insufficient dunnage, and the ‘question
is whether their prima facie liability has been modified
by the clause as to the charterers’ stevedores at the
_loading port who are to be employed at rates not ex-
ceedlng the owners’ contract rate

The' learned Judge upon the authorlty of Harms

v Best, Ryley § Co0.W has come to- the conclusion that.
‘upon the terms of the charter-party stevedores chosen -

by the charterers were to be the agents and paid
servants of the shipowners for the purpose of dis-

~ charging the duty of the shipowners in loadmg the .

- cargo and in this conclusion we agree

The questmn of fact remains Whether the damage ‘
~was or was not caused by improper laying of ‘dunnage

as found by the learned Judge.  Now: upon .that ques-
. tion there is conflicting evidence of two marine
‘surveyors, and we also have the evidence of the Parsi
purser of the ship who only speaks as to the cargo
stowed under his personal supervision. The learned

" Judge has come.to the conclusion that damage to a -

‘certain specified extent was. caused by the- imp&Sper

laying of the dunnage at the port of-loading, and after

-considering the evidence and the. arguments of- the
“learned counsel for the appellants, we have come to
~thé conclusion-that the learned Judge is right. Thele-
fore, W1th regard to the dunnage the appeal fails. -

The réemaining questmn regardmg shortage and
‘ sweepmgs is not so simple. The facts are that rice was

"shipped at the port of loadlng not only by the charterers

@ (1892) 68 L. T. 76.”
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- 1916. but by other shippers to whom the charterers in
~—— pursuance ' of the terms of the charter-party to that
BOTFA;,O‘:N.D ‘effect leased out a portion of the cargo space. The rice
‘Steax Navi- - shipped was mostly Nakranji rice shipped F. 0. B. at’
NGAT’f,ﬁV €% the rate of Rs. 7-15-6 per bag while a certain portion of
Har Azom.  the rice shipped was Larool rice shipped F. 0. B. at the
rate of Rs. 6-15-0 per bag. The bags of rice shipped by
~ the charterers which, as the bills of lading state, were in -
apparently good order and condition and which were to
be delivered subject to the exceptions and conditions
specified in the like good order and condition from the
ship’s tackles, .showed upon discharge at the port of
destination a shortage amounting to between 383 cwts.
~and 400 cwts. The sweepings of rice lying loosé in the
ship after discharge amounted~to about 575 cwts., and
it is, therefore, obvious that a certain portion of the
" sweepings cannot have escaped from the bags shipped
by the charterers and must be attributable to other
bags shipped by. persons to whom ‘the charterers had
let cargo space. The bills of lading contain two provi-
sions which- are material. The first is the general
exception which includes, among other conditions,
insufficiency of wrappers and package and all injury to
-the same and all damage arising ‘from other goods by
stowage. There is also a special condition that the
ship is not responsible for loss or damage caused by-
inf@fficient packing, torn, mended, chafed, weak: or
‘fragile bagsand bagging wrappers not for usual and
reasonable wear and tearof packag:es :

R ER therefore tha bills.of ladmg were the only test of
'the liability of the shipowners, it can hardly be doubted
that on proved facts the shipowners would not be-
liable to any shippers in respect of shortage occasioned
by an escape from the bags. But the prevailing

. contract, where there is a conflict of provisions, as
 between the shipowner and the charterer, is, it is
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conceded by counsel for the appellants, the charter-? .

party

The char ter-party has two prov1s1ons Wh1ch are rele-\
‘vant to the question. - Ib prov1cles that the’ steamer is~

to- be responsible for any proved sholtage We take

“theé proved shortage to be 383 to 400.cwts., and appal- :
ently at the tual it was stated that it m1gl1t be taken:
1o be 400 cwts The- chmner—pnrty also prov1cles that..
all sweepings-are to be delivered to the chaTterers at.

the port of discharge and, therefore, althoug_h ‘the ship-
owners ‘might, as agamst. the shippers who could only"

rely on-the bills of"ladmg, appeal-to exceptlon 28 to’
“absolve themselves from hablhty for ‘shortage they

could not successfully. plead it as-against-the charterers

~in respect of the .goods shipped- by them, for by the;
charter-pm ty they are to be 1espon31ble for any proved ;

shortage.

Tt is contended @hat if both the provisions of . tlle
charter-party.are applied in favour of the charterers as.

Was done in the lower - Court the result is that, the -

¢ charterers in effect are paid twicé over. "First of all,

they get the value of all the sweeplngs in the steamer, -
and, secondly, they’ get the value of the’ goods found:

short. The argument was - that the shipowners-ought
“to be allowed to collect the sweepmgs and when 1t is
found that certain bags do not contain the quanhty

shipped they ehoulcl be allowed to allocate to the bags .

which contain, a.short guantity a proportionate part 6f
- the sweepings collected and in this way justice’ would

Dbe dorie. »M‘amfestly, howevel such a-procedure would-

give rise to great difficulties irr any case .where sweep-
~ ings were not of -one quahty of rice” and where they
- were not, a8 in almost every case they could not be,
tincontaminated or deteriorated-by lying on the deck
- during the voyage. Therefore, 2 rough and ready
. ILR 3-8
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"arrangement appears 1o have’ been made in the charter- '

_party that all sweepings are to be dehver_ed to the
- charterérs at the port of discharge. That iy the agree-

ment and if the argument on behalf of the appellants

- were correct the shipowners would be allowed to say :-

“We W111 not deliver: all the sweepings as we have
agreed to dellver them, but we will only deliver a
proportionate part of the sweepings, ‘namely, 400 cwts.,
and the other sweepings we will appropriate for com-
‘pensation to the other shlpowners and we- will not be,
responsible to you as we ‘have agreed in the charter--
party for any proved shortage, because we W111 ‘have:
made up the shortage by sweepings.” The’ answer is-.

) that that is not the contract.-

S I appears .to us for that 1eason that the learned
- Judge is right- and that the judgment of the. Court

below must be affirmed and the appeal dlsmlssed with .
costs - $

: Solicitors for appellants‘ Messrs. Matubhaa, Jamzet- »
ram, Madan § Co. - .

Solicitors for respondents Messrs. Daphmry,"
Faretm & Divan. .

Appeal dzsmzssed
6. 6N
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