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CRIMINAL REVISIQN.-

Before Mr Jestzce Battchelmr and Mr. Justice Shak. .
EMPEROR v MANUEL. PHILIP 2

C’mmmal Procedure Code (Act Voof 1898) sectwn 188—Oﬁ'ence cnmmztted B
.’~;, on hzgh seds—Natwe Indian subject of His Ma;esty—-Jumsdzcton of -

Bmtzsh Magzstmte to try accuscd wzthout sanction of G’overnment

* “The accused pulled up certain- ﬁshmg stakes Whlch the- complamant had
.planted in the seca at a dlstanoe of ﬁve or six miles beyond the low water

-mark., They were conthed by a Maglstrate for offences ‘pnmshable under

“sections. 426 and 143 of the Indian Penal Code (Act XLV of 1860).-- On -

-appeal, it was contended that the Magistrate had no jurisdiction to try thecase .

* without sanctlon of the Local Governwient under section 188 of the Criminal

Procedure Code (Act V of“1898), for the oﬂ"ences, 1f any, were comrmtted on
.the hlgh seas 1~ : - .

- H eld overrulmg the contentlon, that the Maglstrate had ]uusdxctlon to try

i} the case, inasmuch as the first proviso to section 188 of the Criminal.
' Procedure Code, 1898, was limited to terrltonal jurisdiction and had no bearing

upon the questlon of. ]unsdlctlon to try an offence coxgmltted on the
hwh seaq. * CL : '

THIS was an apphcatlon in _revision agamst conv1c-
tmns and sentences passed by G. R. Dabholkar, First

~Olass Magistrate at Bandra, conﬁrmed on appeal by
Ry J D. D1ksh1t &essmns Judge of Thana.

B

" The facts were that thé aceused pulled up the ﬁshmg
stakes which the complainant had planted in the high -

" seas at a distance of about six miles from the shore.
- They were.tried by the First Class Maglstmte at Bandra
. for the offences of being -members of an unlawful as-

' sembly and mischief. The defence set up was that there-

~wag a custom among the fishermen 6f Utan (the village -
“‘\‘Where the, parties lived) to assemble and perform a
- worship and then put their boats into the sea and race.

for the fishing places and one who planted his stakes
ﬁrst got a place for seven others néar. it and so the .
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’

s “second. and thlrd up to the elghth the place bemg only
»blg enough -for 64 stakes. It wgs alleged that tlie
complamant had planted his stakes in violation of the

' %ANUEL above custom and-hence they were removed
3 HILIP. .

: Emrmon

The trymg Maglstrate convicted the accused of ‘the
.offences charged’and sentenced them each to, undergo
- simple - imprisonment for one day and T pay ﬁnes of
varying amounts ,

On appeal, a questlon was ra1sed that the place of the
. offence being on the hlgh seas, the Magistrate had no
-~ jurisdiction to try the accused in absence of samctiodl
under - section 188 of the Criminal Procedure Code.
‘The learned Sessmns Judge - held . that the Maﬂlstrate
had jurisdiction to try the cases on the follovvmg
grounds:— ‘ s ‘

1 am of opinion that section 188, Criminal Pmcedure Oode is not apphcable

- as the offence is committed on 1ngh seas. The section: seems only to apply -

where the offence; is committed at a-place in any terr1to1y without or beyond

the limits of British India. A territory does .not include waters either -

territorial or high seas. There may be a territory for which a Political Agent
_may or may not exist. If there is a Political Agent.and the offence is gom-

mltted in a terrltory for which a Political Agent is appomted then the sanctlon

of that officer is. requlred 'If no Political Agent has been appointed then

" anction of the Local Government is necessary. The sanction contemplates

only a temtomal d1v1swn of the globe. ‘It does not contemplate any waters that .

" are not included i in a territorial division of the Earth. So far as T am awareno .

Government appomts any Political Agents for the high seas. Iam supported

"in this construction-by the observations contdined in the celebrated case of Reg.

-v. Kastya Rama (1871) 8 Bom. H. C.'R. (Cr. Ca.) 63, 68, viz., “ If, -then,

a State may claim exclusive jurisdict‘iOn on the sea to the extent of a' marine

league from low-water mark of the nearest land; as seems to me. to be suffici-

“ently established.eeeneeit ig, T apprehend impossible to avoid the necessary

- conclusion that the terrifories, strictly speaking, of a State include not only the -

compass ‘of land, in the ordinary acceptation of the term, belongmg to such -

 State, but also that portion of the sea lying along and washmg its coast, whlch

. is commonly called its maritime territory.” This view was® adopted- on_the

theory that the general territorial jurisdiction of 4 state extends into the sea as

for as a cannon shot will reach which is often calculated to be’ a maring league
or three miles. After discussing the law as aforesaid-the leamed( Judge |
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«proceeded to say “ although the allegeﬂ offence of mischief was colnmitted‘ R ) Y P
3 without the District of Thana, _the Magistrate, F. P. was empowered B : &
to take cognisance of it.”” ®his was so because the place of offence was EMPEBO‘R."“;
w1thm Jthree miles from the low water mark of ‘the land in the District of ~ .‘ M A:UEL "
- Thama.  Their Lordships clearly d\stmgulsh the_ terntonal division of land ~ PHILIP
_from the division of water. Havmrr regard to- “this and- the Statutes of o
Parhament from time to time enacted on the subject I hold that seotlon 188
Crlmmal Procedure gode, has no apphcamon to the present case o
“The law point was not argued before.me. I had only sent down the case
:Eor evidence to determme, if the place of the offerice was within three miles
from the low water mark, so that if it was so, the questton of Jumsdlctton need -
not be decided. Mr. D'Souza, who argued the case before me, finally stated
that the followmg cases *were cited in the course of the argumént before
. Mr. Mehta, viz., Reg. v. Kastya Rama (1871) 8 Bom. H. C. R. (Cr. C.)83 ;"'
Q‘ueen-Emprevss v. Kathaperumal (1889) I. L. R. 13 Mad. 423 ; Quean-Emi)ress
" v. Ram Sundar (1896) I-L. R. 19 All. 109 ; Queen-Empress v. Baku (1899)
1. L. R. 24 Bom. 287 ; Sirdar v. Jethabhai (1906) 8 Bom. T. R.513;
Queen-Empress v. Daya Bhima (1888) I. L. R.13 Bom. 147 and " Queen-
Empress v. Shezlc Abdool Rahiman (1889) I L.R. 14 Bom 227 e

The Puling in Reg v. Kastya Rama (1871) 8 Bom H C R. (Cr. C.) 63 only
dec1ded that the Courts have ]ur1sd1ct10n only if the offénce is committed
“within three miiles of the low water mark. It by implication 'shows that they"
have no ]urlsdlctlon if the offence is committed on high seas unless under |
* Statutes 12 and 13 Vic, clause 96 read with-Statutes 23 & 24 Yic., c. 88,

- gection 1. It does not lay down that ‘the Courts have no ]urlsdlcnon

if ‘the offence i§ committed on the high' seas. The only conttoversy thatv-

was then ralsed was whether the punishment £ be awarded was under

the Penal Code or the law of England and the point not being necessary
‘to the decision of the case was not decided: The discussion, however, .

‘geems to have afforded ample food for the conmderatlon of the Leglslature
P and the defect has since beeu removed as w1ll be shown hereafter, -

- -

"+ The remaiuing cases cited relate to offence commxtted on land and not on
high sea in foreign territories to which the provisions of section 188, Criminal
Procedure Code -cléarly applied. "The “only case that has some semblance of
authority bearing on the facts ofthe present case is the ruling in Queen-
Empress v. Sheil Abdool Rohiman (1889) I L. R. 14 Bom. 227. In this.
case one of the offences charged was committed of alleged to have been
committed Wlthm the territorial waters of “Gos, in the Portuguess territory
and the other on hlgh sea. 'The accused was a Natlve Indian subject of His
MaJesty. Ab regards the former thexr Lordshlps observed that the Treaty



1017,

DI .

.“ﬂEMPEROR
MANUEL
PmLIP

670 ‘INDIAN LAW REPORTS."-[VOL.’XLL

“Act IV of 1880 between England and Portugal as regards the Goa terrltory,“
confers the right to try such cases in India. The Territorial Waters Jurrsdrc-";
*- tion Act, 1878 (Statutes 41 and 42-Vie,, clause 7&) not being apphcable to the . )
case, the Jurlsdrctxon of the-British Courts was conferred by - the Treaty Act
The offence, -hewever, -Was not committed on land but on open gea. . It was .
not consequently necessary to consider whether the provisions of section 188, '
Criminal Procedure Code, apphed to the case. - Their Lordshlps, however, have«
passingly observed : “and as there is no Brxtlsh Political Agent in Goa, no. -
preliminary sanction was required under section 188 of the Code of Criminal -
_ Procedure (p 230). . In fact, the counsel for the accused - in the case had ;
argued that section 188 had no apphcatlon It seems to me that the Terri: -
torial Waters J urrsdrctron Act was not brought to their Lordshrps notrce, and -
as the offence was commrtted on sea and not on land it was not necessary to
refer to Section 188, Orrmmal Procedure Code. It seems ta have been’ assumed

. on the authority of the previons rulings that the waters within three.. miles' of

the. Iow water mark of any territory, formed part of that territory. - With'the
greatest deference 1 am of opinion that the remark about sectron 188 .
Cnmmal Procedure Code, ‘Was merely an obzter dwtum - . T

* The second offence in the case referred to above was eommltted on hlgh sea .
beyond three miles from the 1ow -water mark. . In disposing of that case therrv g
Lordships have refrained from referrmg to sectmn 188" altogether They have .

- affirmed the juriddiction of the "Court, relymg upon Statutes 30 & 31 Vie., %

. ¢. 124, section 11 and 37 & 38 Vic.; ¢. 27. - In respect of this their Lordshrps
do not repeat the remark that no certlﬁcate was required because there wasmno °

"« Political - Agent - appornted for Goa or for the high sea. Statutes 30" & 31 Aﬁ

Vie, - ¢ 124 has been’ repealed by the Merchant Shipping Act. of 1894 '
(Statutes 57 & 58 Vic,, c. 60) section 686 of which with ‘certain additions .
reproduces section 11 of 30 ‘& 31 Vic, ¢.124. Now the ruling in Queen- -

- Empress-v. Sheik Abdool Rahiman (1889) I L. R..14" Bom. . 227 is not" ;

apphcable to-the present case, because the offence was not committed on’ any .
< British of foreign ship by a sub]ect of His “Majesty as was the casé there “
The ruling is only important in showing that. section 188 is not appheable )
In the prosent case the offence was commrtted on h1§h sea. : ‘

Havmg regard to the Statutes of Parliament and the Acts of the lndran :

) Leorslature I make the followmg geographical divisions of thls globe for. the )
L Purposc of ]urlsdrctron of the secular Courts. Lo e ‘

Q) Terrrtorlal divisions of land and forewn country gov emed by the Onmmal
Procedure Code and other enaetments 6f the Indian Impeual Legxelature

-

N0 Temtorral waters governed by Statutes 41 & 42 Vie.; ¢ 73. A

~- (3) Hrgh seas governed by Statutes 12 & 13 VlC c 96 [Admrralty Offences

(Colomal) 23 & 24 Vlc., c.88 & 37 ch e 27]
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» "It would thus be seet; that the offences on high ‘seas are ‘governed only by,. . 1917. °
the Statutes of Parliament. Statutes 12 and 13 Vic., ¢. 96 confer on Colonial —
. Courfs ]unsdlctlon to mqune‘mto and try all offencesof whatsoever naturé - EMPEROi{.
. which could have been tried by the Admiral, The words * ‘any waters " M Ag'UE;
7 therein are wide enough. Section 1 of Statutes 23 & 24 Vlc c. 88 makes  PmvIp...
Statutes 12 & .13 Vic., c. 96 apphcable to India and Statutes 37 & 38 ch ' -
"~ ¢. 27 makes the offence punlshable according to Indian Iaw The semous

difficulty felt when the case of Kastya Rama- was demded is ‘now solved::
by Statutes 37 & 38 Vie, c. 27 and the rulmg in that case regardmg offences

commltted w1thm three miles from the shore has received statutory sanction

— by 41 & 42 Vie,,.c. 73. In the case of Native Indian subject of His Ma]esty

. no sanction or certificate of -any kind is required from ~Government for

an offence like the present mischief. 1, ‘therefore, hold. that the "Magistrate ‘
had- jurisdiction ‘and no sanctlon was required to aquire it. The case of

Queen-Empress v. Sheikh Abdool Rahiman (1889) 1. L. R. 14 Bom. 227

" was decided when the Code of 1882 was in force. The only difference in -
_ section188.0f t_ha’t: Code and the present Cods is that under the 'forx.ner Code -
when no Political Agent wag appoi'nted nobod:y’s sanction was required while

under the present Code where there~is no Political "Agent appointed the

,sanction of the Local Government is mecessary. Bat the (present case not °

being governed by section- 188 the amendment in the present Code does not

*in any way affect the case. S N R :

~ -

On the merlts “the conv1ct10ns and sentences Were '

conﬁrmed T e R

’-

The a,ccused apphed to the H1gh Court } . f X

-

Gupte with. Daphiary, Farreira and chm for the
- accused :—Two questions arise on this apphcatlonn
- First, whether the First Class Maglstrate has jurisdic-
tion to try the said offences without the sanotlon of the
_.Local Government” and secondly, whether the facts .
" found are sufficient to prove that the accused com-
mitted any offénce. The Magistrate has no 1ur1sd1ct10n
to try the offences, as the place where the .offences are
" alleged to have. been committed is in the sea about
* gix miles from the low water mark—and thus is with-
“out and beyond the limits of British India. And,
_ therefore, the sanction ‘of Local Government is requisite
. tnder section 188 of the Crlmlnal Procedure Code to -
. ILR n-4

P
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enable the Ma(rlsmate to try the said- offences”’ The:

‘accused belng Namve Indian subjects of His Majesty, the

provision§ of the Indian Penal Code apply to them: ‘see

E section 4, Indian Penal Code. By virtue of 32 & 33Vie,,”

c. 98, sectmn 1 the Government of India have- author-y
ity to .make laws and regulations for_Nat;v_e Ind1an'_j
spbjécts without and beyond British India. But:the-
requivements of section 188 must be comphed with- in

; order- to confer ]urlsdlcmon on’ the Maglstrate ~The
. proviso to sectlon 188 is equally- ‘applicable to offences
'commltted at sea as well as on:land. The Words 1n the‘_z

proviso are genelal and there is. nothmg in the sectlon,

“to limit the opera‘mon of the section to’ cases of offences
'comlmtted in ‘dny territory or on land® only. :The.

section is meant to meet the cases of conflict of ]urls-'v
diction of dlffelent Powers over accuséd pelsons ~Such’

-a conflict may arise even when the offence is comm1t—
- ted at sea for instance, if it is. committed on boald a.
. a foreign ship by ‘a- Native Ind1an subject of His"
‘Ma;esty .The 'last Words . “and where -theré is n05

Political Agent the. sanctlon of the Local Govemment

" ghall be 1equlred ” . were Jnserted in the Criminal PlO-*
- cedure. Code - of 1898 after the decision in chen-.j
- Empress .v.. Daya- Bhima® and . Queen-Empress V.
 Sheik Abdool Rahaman(’) '

: Secondly, no oiiences were' comm1tted becaus'e the-'
" accused did. the acts complamed of in the ‘bona- ﬁde~

assertlon of their rights. Oustom shouId be. recoomsed ’
In’ the sea beyond terrltorlal waters the mode of ﬁshmg'

fmay “be regulated” by custom : see Halsbury s LaWS of
‘ ’England Vol. 14, pp. 573—74 'The right:to fish in the
" sea or certain portions. of. the sea may be regulated by
*Tocal ‘custom : see Babcm ]l[m/acha V. Nagu Shm-"
; vucha@) The’ Sessmns Judge. ﬁnds that the custom 1s

) (1888) 13 Bom. 147, . < @ (1889) 14 Bom. 227, -

B :_' @ (1876) 2 Bom 19 at PP 59 60,
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_reasdnable and the custom s adnutted Tt is- found
‘that the accused used no force. - The decused commltted .

‘the acts in the boria fide exercise ofa right, which,.in .

any event, it -should be held that they reasonably
‘supposed existed. ’I‘herefore 1t cannot be held that they :
had the knowledge or 1ntent1on to cause vvrongful loss”
or damage -Such krowledge. or 1ntent10n must be
proved to satisfy the. requirements of section 425 of the
-Indnn Penal Code

S. S. Paﬂccw, 1Governrnent Pleader, lfOr"the'CrOWn,
was not called upon.

BATCHELOR J. —Th1s isTan apphcatlon in revision
against a conviction recorded by the First Class Magis-
“trate of Bandra and confirmed on appeal before the -
‘Sessions Judge of Thana., The applicants have been
convicted of being members of dn unlawful assémbly
under section 143 of the Indian Penal Code and - of
mischief -undef section 426 of the Penal Code in that -
they with common intent to cause vvrongful loss:to the
'complamant pulled up certain fishing "stakes Wh1ch'
“he had put down in the sea at a d1stance of ﬁve 01 six
~miles beyond low Water malk Cn e

. On the merits it is contended by M1 Gupte that no
' ofEence is proved to. have been commltted 1nasmuch as
; the appl1cants ‘were. protected by’ the existence -of a_
: certaln custom among these ﬁshermen Wh1ch had been
<1nfr1nged by thé complcunant It appears to me, how-.
- ever,"that on. this point the finding of the learned Ses-
-.sions J udge puts the defence out of Court. For-the find:
ing is that this violent upiooting of' the .complainant’s
‘stakes had nothing to do with any supposed viclation.
~of custom by the- complamant but was intended to
Jinjure the complamant because the complamant’s wife
+was reputed to be a witch. Moreover it is held,
in’ regard to =th1s custom, that “the apphcants had.

1917
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».excommumcated the eomplamant and had excluded him-

. from having any such chance as the custom would have _

afforded. him of putting down his stakes in the locality:-
in question. - On. these grounds there is in my 3udg—
ment no substance in the defence based upon. the
alleged custom '

Then it was szud ‘that 1nasmuch as the oﬂence Wasv‘

" committed on the hlgh seas, it was outside the juris-

‘d1ct10n of the Bandra Court. . The learned counsel

-admitted - that "the only ground . upon which this :
. objection could be put- wa$ that under section 188. of

the Criminal Procedure Code ‘the prosecution was nob

. entertemable by the Magistrate without “the sanction
- of the Local Government. No .such sanction was in.

fact obtained. _ Tt swas expressly admitted that if th1s‘
objection was ovenuled no other ob]ectmn to the Juris-,

" diction could be. made. . Now it séems to me that

'

section 188 has no concern’ with such Tacts as afe here
'_before us. Section 188 occurs in a Chaptel of the Code.
'Wh1ch deals with the’ jurisdiction of the Courts. It

: p10v1des for the liability of Native Indlan sub]ecbs t)f';

- His Ma]esty.l who commit offences “at any ‘place Wlth--'

‘out'or beyond the limits of - British India” to be dealt

’-Wlth In :respect of such an offence ‘as if it had been -

com.m;:tted at any place within British India at which
Jhe subject may be found. “Now it is quite true’ that:
the Words “any place without or beyond the l1m1ts of

.Brltlsh Indla” may, as a mere matter of the meanmg :
“of. the Enghsh words, be read to include a place s1tuate

on' the high seas between Bombay and Aden. But"'
Whether that be the true meaning.or not, seems ,to_ me-
»to be immaterial, inasmuch as the objection which we.
are considering is based only.on the first proviso to-
‘the Sectlon and that proviso is, I thmk limited" to'
territorial 3ur1sd1ct1on and has- no bearing upon the*
_question of 3ur1sd1ct10n to try an oﬁence'commltted ‘on
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the* high seds For the p10v1so enacts that no charge

_-as to any offence shall be inquired into in Brimsh India
- unless the Political Agent; if there is one “for the
. territory in. which . .the offence is alleged to have been.
~ committed,” -certifies- that- the charge .ought to be-
. inquired into in Brltlsh Indla that is to say, vthe
~ offence which the proviso: contemplatés is, I think, .
an offence . contempla,’ced ‘to have been comnutted
‘ Wlthln some territory. This word, telrltory, in my .
: VleW excludes the notion of the high seas a,nd it occurs -
in. the earlier paragraphs of the section where it is
confined to the territories of a Native Prince or Chief-
" in India.” Mr. Gupte contends -that the’ W01ds ‘as to
terrltory are not repeated in the 1atter limb of this
~ proviso which was added by the Code of 1898 and
which. consists of the. words “and Where there is no

Political Agent the sanction of 'the Liocal Government

~_shall be-required.” But.the omission of the words as
‘to territory from this limb. of the proviso does not in my
opinion alter the case. "The words “ where there 1s,no
Political® Agent » Would mean in . thelr context Where
there is no Political Agent for the territory: in Wh1ch
the offence is alleged to have been committdd,. =80, that
in all cases thé contemplation of the Leglslature is-
that the offences shall have been commltted ih some
territory or other. There is no reason whatevet* to

“suppose that the words added in the Code of 1898 were:

-intended to limit the meaning of the words as to

territory already . occurring in the proviso.- Indeed

there is good reason to think that the. addition of - the
words in 1898 was intended to remove the dlfﬁculty
which had previously existed in cases' where offences
.had béen committed, for instance, in such places as’

Goa where there is no Pol1t1ca1 Aﬂent see Q@.een-

E.mpress v. Daya thma“’ )

o (1888) 13 Bom. 147,
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On these grounds I am of oplmon that the ob]ectlon to 5

juusd_lctlon fails. The rule, . thelefore must be dis-
~ charged, the - conthu_ms and. sentences being - cop»-t‘
. ﬁrmed ' ) C

' SHAH J. —~I aorlee . T desire to add that I accept the
1nterp1etat10n put by my., Jearned brother upon the,
first” proviso. to section 188 of the Code of Orlmlnal

Procedure, upon which Mr. Gupte has relied. .1 am'
clear that the proviso refers only to offences thh are”
‘sald to have been committed in any te1r1t01y, and not,
to offences commltted on’the high seas. In'coming to.

~this. conclusion I assume that the Word place’ in’ the -

first paraﬂraph of the section includes hlgh seas w1th1nf

.1"1ts ambit. The construction of the proviso is. 1n,$110
’ way dependent upon the ‘Ieaning of the word ' place :

in the begmmng of the sectloa I wish. to. make 1t :

- clear that in holding that the proviso does not apply to 9

offences sald to have been committed on the ‘hrgh' seas,-

- I do not suggest that the first paragraph of the sectlon :

»would not apply t0 such oﬂ:'ences
. Rdle diséliavﬂged.

R.R..
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