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run from that date though it'must not be 1nferred from

"this that the plaintiffs would not, in our-opinion, be
'entltled 0 succeed ‘but for the Proelamatron of Decem-

ber. Subject to this variation, ‘weaffirm the decree and
dlSII‘.llSS the appeal with Lcosts.

" Solicitors for appellants ¢ Messrs Daphtam , Fowezm
& Dzwan., :

Solicitors for respondents Messrs. O'mwford Brown
 Appeal disr_hz‘seed;
T A

'eRimi\iAL 7 REVIsION.'

Before Mr Justzce Batchelor and Mr Justzce Shah
In nw JIVRAJ DHANJL® :

-

- City of Bombay Mumczpal Act (Bombay Act IIT of 1888), sectzpns 418 ‘and”

461, clause’ (0)T—Bye-law for weights and measures—Validity* of the
bye- lawa—Recogmtwn of certain measures only, for standardzzatwn——All; .
© measures in use: should be recogmsed—l[easures of phara and pth-—New-'
measures of maplo and maph : s

- ‘measures, and pubhshlng a price current, - : T

v"‘ Cmnmal Reference No 5 of 1917.

-+ The material portions of the sections run as follows —
" SectioN 418.. (1) The Commissioner shall from time to time prov1d«=~‘

'.“sueh Iocal standards of measure and eight as he deems requisite for the .
: purpose of verification of weights and measures in . “use in- the City, and shall "
" make such arrangemenn as he shall thmk ﬁt for the- safe keepmg of the sald -

. . . v

standa1 ds.

(2) The Oommlssroner shall also provrde from time to time proper means for.
verifying weights and measures by comparison with the said standards and for
stampuw the welghts ‘and measures so verified. ~ . e

v SECTION 461. The corporation may from tune to time make bye Iaws, not- .
inconsistent with this Aét, with respect to the followmg matters, ﬁamelyr —

S R - 2 I e . . ‘

(0) preventmg the uge in any ‘market of false or defectlve welo"hts scales or’

© LR =
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¢ The Mum(:lpal Corporatlon of the" City -of Bombay fxamed the followmv :

hye slaw Tnder the powers vested in them by section 461, clausn (o) of tlxe Cxty
~of Bombay Munmpal Act (Bombay Act 11T of 1888) -

L No tenant or occup1er of o shop, stall or go-down or stfmdmrr ina prlvate ’

market shall keep at such shop, stall, -go-down or standing any- welght or

* measure whichi has not been duly venﬁed by comparison w1th the standard -

weight or .measure and stamped in accordance with the provmons of
sections 418 and 419 of the Act.™ .. . . . Sl

Held, that the bye-law was mvahd under the Mumexpal Act in so fal as 1t

prohibited the, keeping, for use in a private market, of. a measure which had -
been in use in- the. City but of Wthh no standard had been’ kept by the -

) Commwswnel as required.by sectlon 418 of the Act.. _

'THIS was a reference made under beCtIO]l 432 of the
Criminal Procedure - Code, 1898, by G. R. Khaua7
~Acting Third Pr esidency Maglstrate of Bombay

The facts of the case as sta,ted in the reference Wele
’ as follows :— : : - .

“Under sectlon 418 of the Bombay Dlstrlct MllIIlCI- ~

V-

palities Act the Municipal -Commissioner is bound to -

provide local standards of measure in use in the city:

“for the purpose of verification. In pursuance of this

provision thie Municipal: Commissionér has provided

~ standard meaeures' known as” the “phara” and the
“pyli> - The. standard ™~ phara’ contains ‘17 “pylis.”

But in the year 1893 misled by the Times of India

) D1rectory the Mint Authorities made a “ phara ™ con-
‘taining 16 “ pylis 2 only. " This led to complaints and '

~ eventually after thorough investigation it was decided
that the local “phara” contained 17 “pylis” and a
standard “ phara ” of 17« ‘pylis” was thereafter - kepb
- by the Commissioner in the ‘Municipal Markets (Craw- .
ford Markets) for -purposes of verification. But un-

~fortuhately the “phara” -of 16 pylzs was not de-

-stroyed. The two standards were kept together in the

- Crawford - Markets. When Mr. Michael, the new.
Superintendent, took charge of the Crawford Malkets
he was not aware of. this controversy and byv mistake a
T IR 10—

11191'7.; \

A

JIvRAi-:

1)uA\m,
In re..



382 INDIAN LAW REPORTS. ' [VOL: XLI

017, few “phardas” of 16 “pylis® were verified. . "This Ted’
T -to0 complaints from - retail glam—dealers and the pubhc
gi,‘;ﬁ - who used to get 17 pylzs ” to the ~phara” under, the
LoTnke. ! standard measure in use, but now got only 16 ¢ ‘pylis”
to the “phara.’ The mistake was rectified. and the .
~Commissioner issued orders that only “pharas” of.
17 “pylis” would be verified and recognised and -
further motified that. the Police would.take “action
against any one who used “ phara” of 16 ¢ pyhs only.
The wholesale grain merchants were,. however, not -
“deterred by this notice, They mvented a New measure -
which they called “ 16 pyli measure.” It was discover-.
ed that under the ex1st1ng state of the law neither the
Corporation nor the Police could enforce the use of the
standard “phara” of 17 “pylis” nor could prohilit .
~ the use of 'the new measure outside the ‘Municipal
Markets. Obtaining no redress for their grievances :
from the Mumc1pa1 Commissioner the Retail - Gram-
dealers’ Association consulted counsel (Messrs. Strang- -
man and Desai) and under their advice invented new
measures which they des1gnated ‘mapli” and, sub-
A.d1v1510n of “mapli.” ' The ¢ m‘aph was and purported
to be sinaller than the standa.rd “pyli” being only
15/16 of'a standard pylz The ob]ect was to compen-.,
sate for the loss of the “ pyls” ina p“ard yvhlch be-"
_ fell them under the new measure of the wholesale grain
‘merchants The intended use of .these new measures
Was advertised i in the local dailies, both. Enghsh and
Vernacular, and handhﬂls were also issued. Furthel-A
"more thie shop contained a board explalnmg the new.
,'meflsmes in ‘terms of a “pyli” and fractions thereof
' The hew measures were brought into useon the Jst of
: August 1915 and were in use for over 14 months t the _
~ date when the complaint was filed in this Court. -All
the members of the Retail Gram—dealers Assocmtlon_“
have been using these new measures. There are nearly
1,500 members, ‘In- fact allretail grain-dealers. except.
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“a feW ‘occupying -stalls in- Munlclpal ,Markets are

‘members. of the Association. Tt is conceded that no
action can be.taken against the use of these “maplo

" and “mapli ” measures outside the ‘markets. Tt is also .

" conceded that no action.could be taken against the use
“of the same in prlvate m‘u’kets for over -a year because

the bye-lavv in questlon did not exist. - But at the time-

counsel were consulted a bye-law in almost- }dentlcal
terms' did exist so far as the Municipal Markets were
-concerned: vide byelaw No. 18. ‘The byelaw. in
. quesmon therefore; applies to 10 or 12 gram—dealers
occupying stalls in private anarkets. The bona fide of
‘the accused ismot impeached. The measures are what

~ they purport to be: It is not alleged that any attempt: A

.15 made to pass off “ maplz for ¢ pyh. oo

' On these facts, t'h,e learned Maglstrate referred to i;he"
. High Court certain questions for determination.  One
" of the questions so referred was “ whether the bye-law

cis. valid ” His opinion on the question was as

follows:— -~ -

“ . N ot ! . " " ’( .

* T am of opiniofi that it is not.. Under gection. 461, clause (o), the’ Corpm a.-
tion have power to mike bye-laws preventing the *use” of “false™ o

’ defectlve measures. The byelaw. in questxon_ prevents the keeping

- measures ‘ not verified ” by the Gommlssmner Undet the bye-law a stall-

holder in & mtarket could not keep an unverified *‘ phara ™ of 17 “ pylis”, i.e.,
he could not keep a measure that is neither * false ™ nor * defective” in any

sense of the word. The “ maplo” and “_‘maph' " and the- other measures in
© question are -what they pui'port to be. - They are, therefore, neither * false "

nor * deféctfve_.” A bye-law that prevents the use  of measures, that are -

neither “ false * nor * defective " appears to be ultra vires of the Corporation,
It \vould amount to this, that the Cor poratlon have power to prevent the use
_of any measure other than that verified by the. Commissioner. There is no
law-in Bombay forbxddmg any person mventmg the using any new measure

he pleases. Section 461, clauge (o), vcanuot be held to have empowered the-

Commissioner to prohibit in the markets what no law at present prohibits
“in India. If this was intended,-very different language would have been used
in the Acts. Moreover, the prohibition is as ‘to keepmg Using is quite
glg'.é_tigzct from‘ke_epmg‘ _“There is.no power given to make bye:laws preventing

'1,191'7, .

JIVRAJ
DHAMI, L
In re.:
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1917 the keepnw of false ‘measures but- only using.  For these 1easons I am Off:‘
- (Spmlon that the bye-law is not vahd o
j«,f Jw‘m,r ’ Th £ 1 ~d
- Duawdt, e reference-was hear

el . Sefalvad ‘instructed by C’rawford & Co for -the .
Mumc:lpahty :—The accused has commltted a breach of
the bye-law by keeping and using a measure Whlch has -

' not been Venﬁed

~ The questlon referred 1s Whethel the bye-law is.
Vahd The . conitention - of the other side is that 1t is
not ﬁlbt because clause.(0) of section 461 of the Clty of.
~ Bombay Mumclpal Act (Bombay Act 1T of 1888) speaks
of the use, and not of the keeping, of the false or defect-
- ive measure. - Secondly, the clause gives powers to- deal
‘with fo Zse or defectwe measmes alone. But,. I\submlb
that ‘the clause gives powers to make bye-laws to -
prevenb the use of false or defective measures.~ One of -
“the ways of preventing the use is to forbid the keeping -
. of objectionable measures. "The result can be achieved
- by requiring that only ‘verified ‘measures can. De kept. .
The Commissioner has the power to select any standard -
- Ineasure ; and has also the power to require that no
tladel shall keep 01 use any unverified measure : g ,'g»_s :

Tt is not conect to sav that maplo and mapli Were.i

" measures in use in the City of Bombay within the con-
“¢templation of section-418 of .the . Act.- They Were
blought into use after the 1st of August 1915. Thefv
Comm1ssmner 1s not bound to recognise new mea%ures :

Invemmz‘ 'y 'md Baptzsta, instructed by Ardeshw )
Eormasyz, Dinshaw & Co., for the accused :—The
» Mumclpal Commissioner should have acted under sec-
“tion 418 and standardized the new measure :that “had
. come into being. - He is bound to recognise all ex1st1ng
" measuies. He cannot select any one-of them The
"Act does not prevent a dealer from adoptmg any new
" measure. he likes.. He can Sell by the Enghsh pmt
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'or pound The measure used here is not dishonest, ' ‘
Clause (o) of section 461 does hot empower. the Com- ST
‘missioner. to. prevent the use of any honest’ measure

The bye-law goes beyond the scope . of -the .clause, in s0
far as it prevents a dealer from keeping in his shop any

pint-pot or other measure wh1ch is not Veuﬁed by the '

‘ Commlssmner

- Setatvad, in reply —-The questlon of vahdlty of the

bye-law-stands by itself. It does ot depend on the
Commissioner havmg or not havmg acted under sec-.

. tlon 418.

- Inverarity asked f01 costs of ‘the 1eference under
sectlon 433 of the Criminal Proceduze Code

.

BATCHELOR J. —ThlS isa reference by the lealned
Third Pres1dency Magistrate before whom. the Munici-
“pal Commissioner of Bombay had lodged a complaint
_against the accused to the effect that the accused was
guilty of infringing the 4th bye-law in Chapter IIT of
the bye-laws, framed by the Bombay Munlclpal Corpo-
“ration.

-

The facts are not in dlspute and are very clearly set

_out at the begmmng of the learned Mag1strate 8 refer-
ence. There is, therefore, no need to recapitulate them
On the facts sta.ted and admitted the learned Maglstrate

was of-opinion that the proseeutmn must faﬂ on several -
'.pomts of law. But as these points seemed to the learn-
.ed Magrstrate to be involved in some obscurlty, a refer—-

_ence ‘to this Court was made

After argument on both srdes I agree with the 1earn-
- ed Magistrate that the proseeutlon must fail on one of

“the points of law to which the Magistrate has advert-.
_ed. It is, therefore, unnecessary for me to cons1der the

"',other pomts raised in the reference

_* In my opinion the prosecution. must fail, because the

;A.by_e-.law under which .thlsrp;osecutmn was instituted is

1917

!

Jivray”

" Drawi,

In re; -
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" beyond the powers.vested in the Municipal: Corpora-
- tion under section 461 of the City of Bombay Municipal
- Act. We are concerned in the present case with -a .
' ,certam Imeasure known as’ ‘maplo. Itis admltted that
-this measure is' a perfectly honest measure which has
Dbeen current in the City since August 1915, Now the -

bye-law of which the infringement has been alleged-
against the aceused -ruys as follows: ' I quote only the

Words which are immediately applicable to the present

case : “No tenant of a shop shall keep at such. shop

any measure which has not been duly veuﬁed by .com-

parison. with- the standard measure.” That bye-law"
which affects the keepers of shops in private markets,
purports to be enacbed under section 461, clause (o) of

‘the Mumclpal Act. This. clause empowers the Corpo-
‘ration to make bye—laws not inconsistent with the Act
_ with respect to. the matter of preventing the use in any

‘market of false or defective measur es. 'Under section 418
-of the Act it is provided that the Oommlssmnel shall"

from time to time provide such. local standards of mea-

. sure as he deems requisite for the purpose of verification
- ‘of méasures in use in the city and shall make. arrange-
- ment for the safe-keeping of the said standards. It is also-

d1rected that the Oomm1ss1one1 shall pr0v1de from time

. to time proper nieans for verifying measures by compari-
son with the said etandalds It is clear as it seems to
‘mie, that under sectlon 418 a duty is cast upon the Com-
1 m1ss1oner of recogmzmg themeasures actually curr ent in-

_ the city, and his means of ensuring that such. ‘meastures’

shall be faithfully followed are -limited to the methods

“get out in that-section. The bye-law, however purports
“to give the Municipal Corporation or the Commissioner,
far wider power than that. conferred by section 418.

-~ For it purports to empower: these authorities to proh1-

. bit the use in a private market of - any measure, honesb
0L dls}}one‘;’a, provided only that it is'a measure.which
.has:not.Dbeen: vérified. Nor can the byelaw in my
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?op1n1on be brought within the amblt of clause (0) -of ..
"section 461, For that clause, as I construe it,- ‘means no ' - P
2o JIVRAY Y
. Drawy,

‘more- than that- ‘the Corporatlon shall have power to
pass bye—laws to prevent the practice of fraud by the

use of measures ‘which are false or. defectlve Wlth refer-
“ence to the standard measures assumed to have been .

ver1ﬁed by the Commissioner as d1rected in section 418.
But neither under section 418 nor under section. 461 has
the Corporation any such power as they claim to exer-

- cise by this bye-law, the power, namely, to say that in
the private markets of the City no measure shall be-
brought into use unless it has ‘already been verified by -

the Commissioner. Rather the provisions of the Act

import that if the Commissioner has reason to suspect
_any particular measure which is current his ‘'method of -

controlling it is to verify it as ‘direc'ted under -sec-

tion 418, and thereafter to. secure that the measures of °

that denomlnatlon in use shall correspond Wlth the

- verified measure I can find nothing in section 418 or
_section 461, clause (0) Whlch would justify the MllIIICI-

 pality in _prohibiting the use of an honest measure ina

: pr1vate market merely on the pled that if the use. of .

that measure were prohibited, it mlght be easier for

the Municipality to ensure that the measures actually R
‘in use should not be false or defectlve with reference

to the verified and standard . measures. - The use of an

honest measure o‘fl one descuptlon cannot be' said to‘-b
facilitate ‘the commission of Traud by the use of false
or defective measures of a Wholly dlf&rent name and :

descrlptlon

On thls ground I agree ‘with' the. learned Magistrate.
 that the bye-law of* which' the infringement is alleged -
against this accused is invalid under the Municipal-
Act, in so far as it prohlblts the keeplng, for use in a -
private market, "of a measure which has been in usein -

_the City but of which no standard has been: kept by the

1017,

Tnre,
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. ;1_9175 ' ;,‘Gommlssmner as requ1red by sect1on 418 Therefore‘
- Jv o the prosecutlon must on thls ground fail. .

LVRAT
PI*;‘}::“; Under sectlon 433 of the Cr1m1na1 Procedure Code it
T is open to us to direct by whom the costs of this refer--

ence should:be paid. But havmg regard to all the
cn'cumstances we make no order as to costs
SHAH, J.:—I am of the same opinion.
R. R.
A]?PELLATE CIVIL.
FULL BENCI—I

v 11"9'17 L Beg“ore Sir Basil Scott Kt thqf Justzce, Mr Justice Batckelor, Mr Justwe
- March 30 Beaman; Mr. Justice Heaton, Mr. Justice Macleod Mr. Justice Shah and

Tt Mr Justice Marten.

}SAP AH‘MED MOGRARIA AND OTHERS (ORIGINAL DEFENDANTS Nos 1
10 3) APPELLANTS v. ABHRAMJI AHMADJI MOGRARIA AZ\D OTHERS .+
(ORIGNAL PLAlNTIFF AND DEFENDANTS Nos.- 4 AND 5), RESPOI\'DENT& =

Lzmztatwn Aot~ (IX of 1908), Schedule I, Article 127—-Applzcabzhty of
' the Artzcle to Mahomedans-Smt to recover share in 1omt family property. +»
The followmg questxon Was, referred to a Full Bench :“‘Whether

7 Article 127 of the Second Schedule of Act XV of 1877 can-apply to ‘the "pro>
perty of a Mahomedan (or any other person not being a Hindu), "and - not -

- having been . proved to have adopted as a custom the Hindu law of the .
© joint family.” :

Held (Skah J. dlssentmg), that it dld not.

THIS was an . appeal under the Lettels Patent from-
the decision of Batchelor J., in appeal from the deci- .
gion, of P. J. Taleyarkhan District Judge of Broaeh
f:amendmg the decree passed by the 'Subordmate Judge
_;vab Ankleshvar.

Suit for.partition:v

- ® ‘Appee1 No. 41 of ?913 gnder\the Letters I"ateutg ,
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