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| APPELLATE GRIMINAL

: 191"6, o Before Mr. Justice Beaman and Mr. Justice Heaton.
September 1. ' EMPEROR ». BLANCHI C. CRIPPS.*

Indian Penal Code (Aci XLV of 1860), section 31 y—Ezposure or abandon-.
‘ment of a child by a person having care qf tt—DPerson entrusted with a
child for abandomng it has the care of it. :

Accused No. 1 having given birth to an illegitimate chx.ld gave it to- her
s1ster, accused No. 2, with a view to dispose of it secretly. Accused No. 2
accordingly carried it by a railway train and abandoned it in a Second Class.
compartment. On these facts, accused No. 2 was charged with an offence

*  under section 317 of the Indian Penal Code ; and accused No. 1 with having
 abetted the offence under sections 317 and 109 of the Code‘ The Sessions .
Judge acquitted them both, the accused No. 2 on the ground that she had not
the car® of the child, and accused No.~1. on the ground that as no principal
offence had been committed she would mot be guilty of abetment. The

Government havmg appealed

Held, reversing the order of acqmttal that both the r1ccused had commltted
" the offences with which they had been ch'u'ged

APPEAL by the Government of Bombay from an ordei'-

of acquittal passed by B. C. Kennedy, Sesemns Judge'
- of Ahmedabad. - - i

The two accused were sisters. Acctised No. 2 Was
charged Wlth an offence made punishable by sec-
tion 317 of the Indian Penal Code, in that she abandon-
ed a child of 15 days ; and accused No. 1 was charged
with havmg abetted her sister, under _sections 317 -
and 109 of the Code. "

The facts Were that accused No. 1 who was unmarri-

ed and a girl of fourteen became pregnant. With the

- help of her sister, accused No. 2, she went to the Civil v

'Hospital- at -Ahmedabad, where she gave birth to a -

- child. Fifteen days afterwards, both the accused drove
from the hospltal to the Railway statlon at Ahmedabad
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‘in the evemng aceused No. 1 gave her child to accused
No. 2; and accused No. 2 took it with her in a ‘Second
“Class compartment in the Gujarat Mail leang Ahmed-

~ abad at about 9-20 p.m. At the first stop (Mehmadabad)

- accused No. 2 got out of the carriage leaving the child
under the seat and turning out the- ‘light. The child."
was carefully wrapped up and was proyided with a
bottle of milk. The train went on; and at the next
‘stop (Nadlad) the child was found by a passenger and
glven over to the Police.

The accused were tried by the Sessions Judge of

Ahmedabad ; but the learned Judge being of opinion

that both the accused were fnot guilty of offences
charged, acquitted them, on the following grounds :—

As for the question of abandonment I find that this was an abandonment.
The analogy (reliéd on by the defence) of a person who puts a child into the
“box of a fohndling hospital is faulty. There is the transfer to the care and
custody of a person who will look after the child. Such abandonment is not
therefore an exposure or leaving. Here no doubt the second ziccused’-hope_d
and expected that the child would be found by some charitable person and had

wrapped it up well and provided it with milk so that it could be fed immedi- =

ately on its being found. But all this was contingent and conjectural and the
finding and preservation of the child if it took place would depend on no act
of the person leaving it but on the course of events which she -could not

foresee with certainty or in any way control ; and this seems to me what is

i meant by exposure or leaving with the intention of totally abandoning.

1 then the person abandoning the child is a- person contemplated by the ‘

. section the offence is complete. But it is hete that the difficulty arises.’ .

. The person who abandoned the child was not the father or mother. “The

mother handed it ever to the second accused The mother therefore did not
expose or leave the child. . o

In a carefully drafted Act like the Penal Code it is 1mposs1b1?3 to read mto .

RN

causes to expose or leave.”

.

the section for expose or leave,

Was the aunt, the accused No. 2, a person havmg care of the Chlld ?2 I do
not on the whole thmk 80.

The words obv10usly mean a person entrusted with the child to take care of
it and not a person who is merely a minister for exposing it. As-faras I can

1916.
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191G. .- see the persons aimed at‘in the scelion are parents, baby farmers ﬂ;d wicked
— - uncles and the faw does not scem to make it punishable to hand-over a child to.
~ EMPEROR | a person for the purpose of abandoning it.» The only authority on the point is
" Cnfx"rs'; qu(‘)tcd‘i_n.l\[ayue van'd is to the same effe?t. The law thus differ§ very

. ~ materially from the English Law as it stood when the Code was drafted and I .
sflppose that the legislators had somé_reason for drafting the section in the
~way in which it-has been drafted. o N

Possxbl_y they thought that the case was not likely to occur very often be- )
cause children abandoned are genomlly bastard children "and. are exposed m
order to conceal that the mother had misconducted hersel€ and therefore there
would be little likelihood of the mother's confiding the fact of her having a
chjld'ti) a third persop.  Probably the case is rare, as there ‘arc no reported
cases. ‘ v . : S ’

" It would appear then that the second accused has not committed the offence
defined in section 817, Indian Penal Code. The accused No. 1 cannot, therefore,
be convicted of abetting the accused No. 2, who has commutted no offence,

and section 37 does fiot help matters. e . - .
~

The Government of Bombay appealed agamst the
order of acquittal.

v Ve

S. S Patkar, Go’vernment Pleader, for the Crown :—
“Accused No. 2 had thé care of the child when she re- =
ceéived it from its mother accused No. 1, Her custody
was with a view to abandon the child. Her offence is -
.complete as soon as she abandons it : see Statute 57

& 58 Vie. ¢. 41 ; King-Emperor v. Antakike. m

T R. Desat, for the accused :—The act of the accused
No, 2 did not amount to “wholly abandoning’ the
child ; and so-it was not an offence under section 817 of
‘the Indian Penal Code when she left the child fully
covered up and provided it with a feeding bottle. She
fully expected tlnt the child would ultimately be dis-
covered at the. terminus -station in 10 hours time, if

" it was not found at an intermediate station. Accused
" No. 1 took no part in the affair and was not guilty
of any offence: sce Queen-Empress v. Mirchia® ; -

@ (1901)-24 Mad. 662. @ (1896) 18 AllL 364 at p. 366.
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- The Crown v. Mussammat Bl an® and vaen-Em-.‘

press v. Felani Hariani.®

o BEAMAN, J. :—This is an appeal by the'Gover’nm'ent
- of Bomb'w against the acqmttal of two woinen by the

~ Sessions Judge of Ahmedabad. The. offénces with -

Whlch they were charged were under sections 317
and 109 of the Indian Penal Lode ' ‘

The facts, which are undlsputed are that the younger' .

of the two accused persons, a girl of fourteen, became

- pregnant while still unmarried, gnd in order to conceal -
her shame from her parents with the connivance of the

- elder of the two accused, her sister, she was c»on“veyed

to the Civil Hospital of Ahmedubad where she was -

-gafely delivered of a child. As soon as she was
. sufficiently recovered- the two sisters agreed that it
“would -be advisable to dispose of the child secretly.
- Acecordingly; the young mother handed the child to her

~elder sister who carried it by train to Mehamedabad

* where she left it in a Second Class compartment. The.

child was carefully wrapped up and a bottle of milk was’
- left by its side, so that as soon as 1t was discovered by

~ any one there should be means of feeding it. = . "

~These being the admittedl facts, the _leai‘ned Sessions -

"Judge came to the conclusion-that no offence had Leen
committed by either of the accused persons. Themother,

_in his opinion, was the only one of the two who had the

+ care of the child and she neither exposed nor left it with.
the intention of wholly abandoningit. Her elder sister.
according to the view taken DLy the learned Sessions

Judge—a view which had formerly been expressed in .

~ the Madras High Court—was not a person having the

care of the child within the meaning of the section,"

Decause she was only entrusted with the child. for tha
'e\:press purpose-of exposing or leaving it.

. (1878) P. R. No: 5 of 1878 (Cr) T ™ (1871) 16 W. R. Cr. 12..
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A fu1 bhel pomt has been a1gued before us, viz., that in
any view, neither of the accused had the intention 6f
wholly abandoning the child. That, we think, is un-
necessary to discuss. It is perfectly clear that having
regard to the true objects of sections of this kind, we

" should not be too nice in fitting facts literally to the

wo1ds of the section but look to them as a whole, and so.
looking at them we should have no hesitation whatever
in saying that the intention of both the sisters was to
~get rid of the child, as far as they were concerned, that
/is to say, of wholly abandoning it without at the same
_time providing for its immediate protectlon and care by
other persons. A :

The fir st point,however, needs a llttle amore conﬁudera-
tion-although we have no doubt that the learned Judge
was wrong. It is not'so easy to demonstrate this by
dialectical analysis We cannot help feeling, however,

' _ that in cases of thiskind, any person receiving an 1nfant

from its mother on the distinct understanding, as in
this case, that the mother never desired or wished to -
have the child back again, must in law be regarded as a
person having the care of that child until he or she had
transferred it to the care and custody of some other

- person or institution. 'The difficulty arises in cases
“where the care or possession—whatever term be used—

intended by the mother, would be in the contemplation
of both the persons concerned for an extremely. short -
time.  Suppose, for' example, the mother déesires to

-abandon her child and on that distinet understanding
‘she requests another to leave it in a lonely field some -

two minutes distance away, we are still of opinion that
during that space-of time, the second person carrying.
the child with no other object than that of exposing

“and leaving it in the appointed place would have the

care of it sufficiently within the meaning and contem-
plation ¢ of section 317. This can be easily exemphﬁed by;
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)retdining all other conditions but extending that of
time. Suppose a second case in which the mother makes

- might be several months and during the whole of that

tlme the person in actual possession of that child would, .
" in our opinion, have the care of that child W1th1n the :

~meaning and contemplatwn of the section and we- do

"not think that in such a case the.facts would ever.

. _occasion any doubt or hesitation at .all.’ But if we are

right, mere extension of time could not affect the under-- .

- lying p11n01p1e and that principle again would have to

" be-applied in each case with reference to its facts and
also with that degree of common sense which Judges of .
experience are supposed to exercise while- administeling '

. the criminal law. It is sufficient for our purposes to.
1ook first at the real intentions of the .persons and see
whether they fall within the mischief which the parti-

cular section of the Indian Penal Code is designed to
strike at.®If we needed confirmation of this view, we

might look to the English statute, where the case with

which we are dealing has been expressly foreseen and.

provided for. There it is enacted that a person, situated
exactly as the accused No. 2 -was situated in this case,
that is to say;-having the de facto possession of the
child, has the care of the\chﬂd for the purpose of cthe
statute.

‘While, therefore, we think that tﬁe learned Sessiohé

Judge was wrong in his law, we agree with him in his

estimate of the moral guilt of the accused, and the
learned Government Pleader has been instructed merely

to ask for an expression of'the law from this Bench and

not to pressin any way for sentence. Being of opinion,
however, that the acquittal was wrong, the law compels
" us to convict and, therefore, to inflict some sentence,

1916: .-

over her child in India to 4 person with the intention - FopEnon .

- that that second person should carry the child to South
America and there abandon it. The intervening period -
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- 1916, We reverse the acquittal and convict both the accused
— “under sections 317 and 109 of the Indian Penal Code and
- BarEnor - girect that each of them do undergo.one day’s simple
.Cmrers.  imprisonment. .

As we understand that the accused are in Bombay
the sentence will be sufficiently carried out by detain-
ing them until the rising of the Comt this evening.

HEeATON, T~ agree. I think thla is a.very pmable.
case, one in which no 'posmb_lu object can be gained
by imposing a substantial sentence. But I think the

~ learned Sessions Judge was wrong in the view he took
of the law. - It seems to me that when the accused No. 2,
the elder sister, took or received this child from its
“mother and conveyed it to a railway carriage and then
‘went off with it leaving the mother behind, she became-
" immediately responsible for the well being of the child. .
- It does not matter that her ultimate object was to leave
the child and return without it. She was nevertheless -
for the time being the person who- had the care of the -
child as, I-think, within the meaning and intention of
- these words as used in section 317 of the Indian Penal
Code, ' :

Order of acqmtjzal sel aszde.
B. B.
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