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Before Sir Stanley Batchelor, K, Ag G’hzef Justice and Mr Justzce Shah

~LAXMINARAYAN AND- A‘NOTHER ‘BOTH MINORS BY THEIR GUABDIAN MOTHER
. KASHIBAI, soys AND HEIRS OF THE. DECEASED RAMDAYAL RAM--
NARAYAN AND ANOTHER (ORIGINAL PLAINTIFFS), APPELLANTSVU - CHIMNI-

: RAM GIRDHARILAL AND o'rmms (ORIGINAY, DEFENDANTS) RESPONDENTS 2
N

: C'w:l "Procedure Code (Act 14 qf 1 908) Order VIII Rules 3, 4 and 5—-Plead-
mys—Averment in the plaint not denied specifically or by necessary implica-

- tion in written statement—-_F’act ot necessary to be _proved——Pra,chce—

Ihmztatwn .
,The plalntlffs sued to recover a sum of money on an account sta.ted For
sthe purpose of saving lxmltatlon they relied in their plamt upon a ‘letter sent

by the defendants’ firm. The defendants in their. written statement ‘stated :

“The plaintiffs’ suit is not in time. -The suit s not saved by the letter put in
“from the bar of limitation.” The qaestlon being raised whether in tlns state.

“of the pleadmgs the letter could be taken as having been admitted,

-

Held “that under Rules 3, 4 and 5 of Order VIII of the Civil Prooeciure

Code, 1908, the letter must be accepted as admltted between the,partles and
therefore unnecessary to be proved, S

SECOND appeal agamsb the dec1s1on of G. D. Madgav-f
kar, District J udge of Ahmednagar,z»reversmg the

decree passed by V. G. Valdya, J omt Subordlnate J udge
'Of Ahmednaga,r. ' ,

bl

Su1t on an account stated

The pla1nt1ﬂfs ﬁled thelr suit on June 16 1913, to

recover a sum of money on an account stated dated the

13th- Ma.y 1909. In order to save the suit from the bar
of 1im1tat10n in paras. 4 and 5 of their plaint, they
stated as follows : “As mentioned in the special ex-
' tracts the defendants have given the vasul in respect of
the dealmgs and, at last, have seat a - vasul of Rs. 100

. : _ ° Second Appeal No 453 of 1915,
. ILBR3—€
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on the 13th May 1910 and the defendants sent the1r
" firm’s letter to the pla1nt1ﬁs dated the 12th May 1910
mentlomng that vasué This suit of the plamtﬂfs is
filed after three .years. subsequent to the date of the
last transaction. But the plamtlﬁs ‘suit is 1n time
on account of the vasul given by the defendants and on
- account of the letter referred to in clause 47 -

~ The defendants in para & of their Wmtten statement
stated as follows —-“’l‘he plalntlifs suit Is not. in time.
".The suit-is not saved by the. letter put in. from the- bar
of limitation.”

"‘The Subordlnate J udge, in th1s state of the pleadmgs
held that the’ ‘suit was not barred by ‘llmltatlon as the
1ette1 relied upon by the pla1nt1ffs must be accepted as
proved o : -

L.

. THe D1strrct Judge dlsmlssed‘the suit as barred by

‘ 11m1tat10n observmg that the letter, after being ﬁled

with the plarnt was never formally put in and proved
by the plamtlﬁs and. that the defendants’ reply in their

. ertten statement not speclﬁcally disputing its genu- -

1neness could only avail the plaintiffs to this extent
" that it might be taken to have “bern sent by the‘

. defendants ﬁrm but no further

: The plamtlffs appealed to the ngh Gourt

V B. Virkar, for the appellants i~Our suit is' ﬁled
three years after- the day on which the. account was

‘ stated between the parties’ bus, < as. ‘we allege in’ ‘the "

plamt ‘we séek to bring it within 11m1tat10n under4~
section 20 of the L1m1tat10n Act, 1908 -We say in the
* plaint that the defendants™ firm ‘had Sent us a “hundi
for Rs. 100 in part payment of the principal amount
along with the letter (Exhibit’ 33) and these averments
on oul part are not challenged or controverted by the

- defendants in their written statement. On the.contrary,’
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the defendants -by mnecessary implication, " admit
our averments in para. 6 of their- writtén  statement,

We rely on Rules 3, 4 and 5 of Order VIII of the Civil -

Procedure Code, 1908. These prov1s10n3)ale new. and
/are intended to bring the Indian practice as_to. plead- -
* ings into a position approaching that which they occupy
in. England. The- legal. effect of the pleadlngs was,
therefore, to’ brmg our suit clearly within llmltatlon
“under Article 20 of the Limitation Act,1908.

‘D C. Virkar, for the respondents —1 submlt that‘

e the lowen-appellate Court has,s on the’ ev1dence found

as-a fact that the letter (Exhibit 33)&hes not been
proved to be in the handwriting of any of the defend--
" ants and titis being "a clear finding- of fact, this Court’

will not interfere with it. It was duite open to the
lower appellate Courttofind on this pointon the evidence

.‘éither way and it has found against the appellants on
‘the point of execution of the letter and on the point of

the nature of the vasul ‘given by us..  These being find-
_ings of fact, .the appellants cannot attack tl;em in

second appeal. The admission, that the letter -was -

genuine is sought to be made out of the _pleadings. by
~implication. It has been repeatedly held by the Privy.
- Council that the pleadings in Indla are not to be con-
strued strlctly

.The létter pulports to have been -written by one
defendant Who was not the managing member of the
- defendants’ * firm and therefore the 1equ1rements of
- section 20 of the Limitation Act are not. fulfilled : see

- Shaik Mohwleen Sahib v. Oﬁ‘icml Assignee of Madras.®-
BATCHELOR Ag. C.J.:—In this appeal the only ques- '

“tion which it is necessary to consider is the question
whether the letter, Exhibit.33, ought to be held to-have
‘been admitted. For if Exhibit 33 is held to. be admitted,

(1)(1911) 35 Mad 142 at p, 144,
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then 11; is clear that thé plamtﬂfs suit is not exposed to.
‘the bar of limitation. Now the suit was brought to re-
~cover a sum of money on an account stated, and with re-’
; gard to the question. of limitation, the matter was put by

the- plaintiffs in the followmg language-in paragraphs 4

and 5.of thelr’plamt % As mentloned in the special -
extracts the defendants have given the vasul in respect

of the dealings anél, at last, have sent a-wasul of Rs. 100
on the 13th May 1910, and the defendants sent their
“firm’s letter to the plaintiffs; dated the 12th May, 1910,
" mentioning that vasul. - ’Ehls suit of the plamtlffs is
filed after three years subsequent to the date of the
last transaction. But the plaintiffs’ suit'is in time on

account of the vasul given by the defendants and on -

account of the letter referred to in clause 4.” This letter

thus referred to is Exhibit 33. In reply to this aver-

“ment in the plalnt the defendants in the Wntten state-

ment, Exhibit 14, st.ate, as- follows —-“para 6: .The -

‘plaintiffs’ suit is not in time. 'The suit is not.saved by
the letter put in from the bar of limitation.”

In thls state of the pleadings, the learned Subordmate

| Judge of trial’ came to the.conclusion, that the letter, -
Exhibit 33, must be ‘accepted as proved, and in that .
conclusion we think he:was justified under the provi-

sions of Rules, 3, 4 and 5 of Order VIIT of the.Civil Pro-
cedure Code.. These are.new provisions intended, it
must be supposed, to bring the -Indian practice as to
» pleadings into a position approaching that which they

Y

occupy in'England. Rule 5 is, for instance, substantially -
- the same provision as obtains in England, except that .

its rigour is mitigated by the added proviso.: With that
proviso, however, in this parmcular case ‘we ‘have no
concern; and the Rule which: we have to enforce lays
-down that “Every allegation of fact in -the plaint, if
not denied specifically or by necessary 1mphcatlon or
- stated to be not admltted in the pleading of the
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defendant shall “be” taken- to be: admltted ”, In- this
- case the Words which we have cited from paragraph 6
of the Wr1tten statement seem to us 1ncapable of belng
read as contamrng either a specific denial ora demal

‘by necesqary implication of the execution of the letter -
‘upon which the plaintiffs have expressly - rehed It -

appears to us that on a fair readlng of - paragraph 6 dts
meanlng is that though tle letter put in by the plalntlffs

is not denied, the defendants contend that for one

reason or another its effect is not to save the -suit from

the bar of limitation. We think, therefore, that- under

Rules, 3, 4 and 5 of Order VIII of the Civil Procedure

‘Code the lower Court was rlght in thinking that in this .

state of the pleadings, the letter, Exhibit 33, must be
“accepted as admitted between the parties, and therefore
-unnecessary to be proved This being 5o, "the lower
appellate Court’s decree dimissing the suit on the ground

of limitation is reversed .and the decree -of the trial
- Judge restored W1th costs throughout

Decree reversed

" J.G.R.

APPELLATE CIVIL.

Before Mr. Justice Beaman and Mr. Justice Heatgn.

MOTI RALJI (omiGINAL DEFENDANT No. 2),"APPELLANT v. LALDAS J EBHAI .

AND ANOTHER (QRIGINAL PLAINTIFFS), RESPO\DENTS L

Hindu Law— Wzdow—Acceleratwn of estate by the wtdow to next reversioners—
Entire interest of the widow must - be accelerated—Alienation by widow not
supported by legal necesszty—Subsequently adopted son not bound by the

- alienation—Divesting of estate by adoptvon—A man cannot take advantage

' -,of ‘his own fmud—Mumm S

- @ Appeal No. 49 of 1915. under the Letters Patent
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