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: APPELLA_TE _AC]L‘{TI]:J.‘

Before S»r Sta%ley Batchelor,*Kt Ag. C’hzef Justzce and
: Mr Justice Shah.

ROSE D’SOUZA WIDOW OF. THE LA’J;;n PASROL: D’SOUZA AND ANQTHER .

(ORIGINAL PLAn\TIFFs), APPELLANTS 0. J OSEPH JOAQUIM SERPES AND’
ANOTHER (ORIGINAL DEFENDANTS), RESPONDENTS ¢ .

Wzll constructzon qf-—Absolute words and lzmztmg words occurrmg in one and

. the same sentence—-—Intentzon qf the testator - o

A testator made the followmg prov151on in lns will : T appoint by this
testament my brother Ji oaqulm Serpes as my only and universal heir of all the. -
immoveable property which I possess, and which may hereafter in any manner: -
belong “to me, with the strict obhgatmn to him . not to sell, exchange or .
hypotheoate it, but only-to enjoy the usufruct thereof, and at his death to pass .
over the same to lns -male ‘children preserving the same-as a patrxmony of the

" house.”” The questlotr bemg raised whether upon a proper_constraction of the -
- will J oaqulm was merely a hfe tenant or whether he took absolutefy,

~ -

‘ Eeld that Joaqmm Was a’mere hfe tenant

" FIRST appeal agamst the declslon of V G Kaduskar -
First Class Subordinate Judge of Thana in suit No.: -250-

’ of 1914.

The property. in suit originally “belonged to-one

' Joseph. "He left 4 will appointing his brother J oaquim,

father of the plaintiffs and defendant No. 1; as the sole -
and universal . heir. .The relevant. ‘passage in: the will '_
‘will be found quqted in the ]udgments of the- 10We1-

J oaqulm en]oyed the property as dlrected by the W111
and died possessed of. the same

+The plaintiffs as the daughters of” Joaquim- sued to:

' recover. thelr share in. the property left by therr tather.

The defendant No. 1, son of Joaqmm, urged that the

“father had only a life interest in the_ property under the

- ® First- Appeal No. 226 of 1915,
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' Wlll and the donee was . hlmself the malev-chﬂd ofu

" Joaquim ; that therefore, the plamtlffs can have no share

in the property 1eft by. the will. . _

The Submdmate J udge dehvered tlie following . ]udg '
. ment :—

Tu The property - belonged to" the imele of the plaintlffs +He dred long ago'
) leavmg a wrdowr and brother and the daughters of the brother. He left a will

.ibehind appointing his brother, the” father of the plaintiffs and the. defendant
No. 1, as the sole heir and universal.(S. 0.) unde1 his will a certified copy of
Whlch from the D1§tr1ct Court has_been produced in the case, with its translation

- both prepared by the District Court and by the High Court translator. The trans-
lations are in thé case. They agree with each otﬁer'except in the translation of
the Portuguese expressron ﬁlhos mascolinos. The plaintiffs’ . counsel Showed .

" unwillingness to admit the will, but-the record of the District Court (Exhibit 25)

. cleafly: shows that there Were probate proceedmge in “the sttrrct Court and
although the orrgmal will i§ not forthcommg the oﬁicral translation of the same "
can bést be taken as the true copy of the-said will of the deceased uncle of the
_plaintiffs, and the defendant. . It was attempted in argument to dispute the:

. orlglnal ownership of the deceased to ‘the property but the . correspondence that

: passed between the parties prior to _the suit falsifies that attempt _The will
alsQ- es‘w.bhshes the fact that the’ property in suit did belong to the deceased.
The wrll i§ more than 30 years old and the Court is Justrﬁed in ‘presuming’ the

- genumeness of the same. Atter these points were .clearéd up in argument as

- “my notes would show counsel on both sides addressed to théCourt - as to the
effect of the will so far as the posrtlon of pl?mtlffs father was concerned under

- the will. The Iearned counsel Mr. . Coyaji argued with-his- usval thoroughness
the aspect of the case and-urgedthat the deceased father of the plamtxlfs only

_received a life interest and that the real beneﬁcw.ry under the “will ‘are the.

" male children of the deceased J, oaqurm While on the other hand on plaintiffs’ *

. behalf it is urged that J oaqulm was the direct ob]ect of the gift and on this
point both sides ot’fered elaborate .ar, gumcnts They have cited’in the course
of the argumentsa “number of authorities te enable the Court to mterpret ‘the
partrcular portion of the will. -

.

v

PR

" The integral portion of the w111 bearmg on the dlsputed pomt is as follows
I cull the same from the High Court. translatron put -in the case as the more
authentic. ‘I appoint by this will- (testament) my brother Joaquim. Serpes as
my only and universal heir of -all the immoveable property- . possess and
(which) in whatever manner may (hereafter) belong to me. with the strict
. obligation (for him) not to sell, exéhange or hypothecate (the samc) but only ~
" to enjoy the usufruct (thereof) and-at his death-to pass over the same to his -
~ raale chrldren (ions) preservmg (the ;amc) as a patnmony of the house,’

RosE .
D'Souza .

C 1016, -

- JoszrH,.
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( 1916. . The sole " question is to mterpret thrs cla,use and to find what mterest had _
W been conferred on J oaquim, the father of the plaintiffs. . Several rulings had been
- D'Sovza quoted showing how wills involved in those cases were mterpreted Thus after
R -3 all the whole and. sole question to be decided in cases of. this I\md is to focus
- JoserH. your mind on the particular will and determme with reference to the language
" used the real intention of the testafor. The clause referred to descnbes\ at ‘the
“outset his-brother as his sole and universal -heiri . But ‘this is “immediately
followed by thie provmon strict and unequrvocal that he ‘i3 not "to “alienate
., property under! any clrcumstances but only to. enjoy  the usufruct of the
property and then again to pass it on to his sons as thé’ patnmony of the house.
The ﬁrst clause takmg away “all pdwer of ahenatlon from. the brother allowing
h1m only the usufruct thereof is enough to show that there is no absolute gift
' to the brother He' is merely given the. ushfruct of the- property The
expresswn ‘that he' should pass it on‘to his sons at his.death appears to me only
ag an indication as to how the property. should devolve'at the death of -the
brother. That expression eannot be urged as 1ndlcatmg that the. brother was
. given any, power of dlsposmon “If the brother _were the . absolute donee, the'
expression as the patrunony of the house would not have been used There iy
-~ nothiug in the will extendmo‘ the hmlted posxtlon conferred on the ‘brother* as
corrtamed in the above clause and takmg a commonsense view of the “clause, °
. Tam more inclined to findl that . the brother J oaquim had only a hfe mtereat
of a very limited nature ‘undescendlble to his heu-s as such except’ under the
terms of the will. In this v1ew of the wrll I feel that I may not refer to- the :
“several rulmgs quoted and the sections of the Succession Act though T would”
. .have very much wished only if it be for the satisfaction of the parties’ who had .
- engaged lawyers from Bombay to argue their case. ' -

The ab%olute glft iv, mtended to be for the male ,children . of the de‘ceased d
Joaquim, one of the | gons of Joaquim, was born at the trme of the will and the
gifty therefore, hoids goods in favour of flkos mascolines. I ivould‘, there-_

. fore, find, that the plaintiffs being the fe?nale children'of the'deceased Joaquim
cannot have any 1nhex'1table interest. in the property ag. the daughters of their
. father.” : . :

The pla1nt1ffe appealed to the High Oourt
~. The Advocate Geneml Wlth Soloman Moses' for the

appeliants. T
Strangman. and C’oyajee Wlth K A. Padhye for the '
respondents.. . S , R

BATCHELOR, Ag c.J. .—The state of facts in which
- this'appeal i is brought is descrlbed in- the judgment of
the lower: Court and need not be recapltulated Only
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three pomts are taken on behalf ‘of the appellants WhO

are the. original ‘ plaintiffs,< and of these three” po1nts g

Only one is, I think, such as to ‘occasion any difficulty.

- The first objection raised for the: a‘,ppellants was that
_probate of the will of .Joseph had no{ been estabhshed
But that - objection is,” in .my ‘opinion, disposed of by
Exhlblt 25, an extract ffom a vernacular register for the
year 1877. That extract shows. that apphcatlon for
probate was “made to the Court, and that the Court
“granted. what is translated from the vernacular as a
“certificate.” Seéing that the. apphcatlon was for
probate, and that the English word “ ‘certificate ” is
habitually used in the vernacular languages as equlval-
ent to ““ probate, ” I -have no doubt that the probate of
J oseph’s will'in this case is sufficiently proved. -

_ As to the second point that the pxoperty in sult was
not 1dent1ﬁed as the property referred to in the . will of
J oseph the answer is that that pomt cannot he taken
now. No 1ssue was ra1sed upon . it-in the trlal Court,
and; so far as the record shows, it.appears that until the
evidence in the case was completed the-defendants had
1o notice that they would have to meet any such objec-
tion.

The-third point is; as°I have. said, more "serious and

‘requires more consideration. It turns upon the con-
- struction of a passage occurring in the will of Joseph
- The questlon to be determined is whether upon a -
‘proper construction of this will Joaquim was merely a
life tenant-or whether he" took: absolutely. The

‘ relevant passage in the will i is in these words: —
A ; b .
# T appoint by this . testament my brother Joaquim Serpes as my only and

umversal heir of all the immoveable property which I possess, and which _may
* hereafter in any manner "belong to me, with the strict’ obligation to him not
to sell, exchange, or hypothecate it, but only t0 enjoy ‘the usttfruct thereof, and
_ at his death to pass over the sa.me to’ hls male’ children, preservihg the same
as a patrimony of tho house
ILB 9—-&

1916,

- RosE "
D SOUZA
Ny,

J OSEPH
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" Rosg
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v

_ JosepH. . -

~
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- Tt is urged by the learned A&VOcate General on behalf '

“of the appellants’ that the earlier. words in this passage,

constituting Joaquim the only and umversal heir, are:

“words of absolute grant, and are not to e cut -down by
‘the subsequent’ Wo1ds Wthh are melely 1epu0n‘mt to

the grant already made That no doubt is'a good argu-

. ment if the earlier. words are words of such. power

or even of such magic that when once they have been
uttered by a. testator, .it is 1mposmble to look any
fU_]. ther for the mamfes tation of his intentions. ‘But the
rule is to have regard to the whole will in ovder to see’

. what the testator’s 1ntent10ns were, and, in Hunooman-
" persaud. Panday w. Mussumat Babovee Munraj Koon-
~weree, W the Courts in India have been particularly

cautioned that in deallng Wxth deeds’and contracts of
the peoples of Indla, ‘they - ale ‘to “have 1egaid not SO
much to the form of expression or theliteral sense as
to the real meaning of’ the*pal ties Wlnch the transaction
discloses. - It is of courSe none the less the fact, that the
intentions must be gathered from the ‘Words used, and
cannot be supphea by - the Court 1ndependently of the

- words® used. . Now it appears to me 1mp01 tant to notice

firsy of all that, though this will must be interpreted

- -by the prmclgles of English law, it iS drawn in the

Pornuguese language, and clemly without any reference
to English legal notions. -This is. appat'ent as I think, .
on the face of the document, and in one part of it finds "

- expression by the testator himself who says “ I beg Her -
“Majesty’s Court to cause this my testament to be made

vahd in the best -manner -and form that the law -

~1equ1res, 'in -other -words; it Beems to me that this .
‘Portuguese gentleman, writing in his .own language,

without any knowlege of the doctrines of- English law,

. -expressly invokes the aid of the Co'ut to validate - that
. wluch by the lanouage he hag. used shall appear to the

) (1856) 6 Moo, I.A'-so.a., :
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Court to have been h1s WlSh and 1ntent10n Now read— "

~ingas a whole the sentence in which the disputed
“ words occur, I have never been, able to doubt . what the
~ wish and intention. of this gentleman were ; and seeing
~thatboth: the apparently absolute words and the 11m1t1ng
- words occur in ‘one’ md the s'xme sentence,'I thmk it
Would be unreasonable to tle down the ‘testator to the

earlier WOI’dS as if he h'td never given any furthel ex- -
planatlon of theintention which at that moment Was .

in his mind. In my opinion he las in this onge sen-

tence supphed his own dlctlonarv, and the fairest way’

in which the whole sentence can be read is to read it as

/if the' words were * I appoint my brothel as my only. 4
‘and universal heir of ‘all the 1mm0ve'1b1‘e property; and -

’ by that I mean that 'he is notto séll or exchange it, but
‘only t6. enjoy” a life estate.” I may observe. thwtt the
'Word tlanslatec ¢ obhgfttlon ‘Tepresents in the Portu-

guese the same ougmal Latin word, and. it ig not, in-
. Iy opinion, possn,ble to contend that the testator, ~after
havmg given an absolute "estate, was merely 'Iddmfr"-
. a prayer or request that the beneﬁcmry should act -

~towards it in a celtam manner.

, For these reftsons construing thm partlcular w111 from
the language erployed in'it, and doing-my best from

that 1an0uage to ascertain and carry out what.appears
to meto have been thé clear intentioh of the testator, .
I am of opinion that the lowel Court’s . view upon this -
point was rwht The appeal, therefore fails and should

be’ d1smlssed Wlth costs, .

SHAH, J. —I am of the same oplmon.

Decree conﬂrmed
. 3G B

1916,

Rose-
I?’SOUZA -

v

JOSEPH. -
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