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" APPELLATE OIVIL.

. Before Sir' Basil Scott, Kt., Chief Justz’c"? and Mr. Justice /ﬁeanian.’{
SITARAM BHAURAO DESHMUKH anp ormERS (ORIGINAL DEFENDANTS);}
APPELLANTS . SAYAD SIRAJUL KHAN NAWAB AMIR YAR JUNG
BAHADUR or SECUNDERABAD, DIED IS THE MIDST OF THE SuIT, BY HIS
. ADMINISTRATOR SYED JIAVAL HASAN KHAN- SYED' SIRAJUL:
HASAN KHAN UNDERAPROBATE GRANTED BY TaARA COURT (ORIGINAL
PLAINTIFF) RESPONDENT @

-

' Mahomedan Zaw——-Pre emptzon—Property situate in . Kolaba Dzstrzct—A?

~¢o- sha'rer sellmg his share to a Hindu purchaser——A_pplwabzhty o/’ the law of

pre-emption by agreement of parties—Observance of the formalztzes of Talab-i-
Mowasibat and Talab-1——Ishhad before the completwn of - sale, whetheru
premature——Rzgkt of an admmastmtor to -continue the suit on the death of'

the pre-emptor pendente lite—Probate and Administration_ Act (V+of . 1881),

section 89.

S a Mahomedan owner of an und1v1ded one-fourth share in certam Inam

“villages in Kolaba District entered-into an agreement with the defendants

on the 14th October 1908 for the sale of his.share for Rs. 30, 0(50 the terms of
the agreement being that 1f the ,owner of the three-fomths share (ie. the’
plaintiff) was willing to purchase §'s share and if 8 agreed to the purchase he': 2
should immediately return'the amount received from the defendants. . :70n’ the:
same day a notice - was  accordingly served. on the plaintiff by 8 :askmg‘

* him if he was anxious to pre-empt the quarter share. .On receipt of ;this:
“notice, the plaintiff on the 15th October performed the Talab- z-Mowaszbat :

On the 17th October the plaintiff through his attorneys. wrote' a letter” to S\
declaring his intention to exercise the right of presemption and at- the same“

_time performed Talab-i-Ishhad.: The coples of 8's notice and plamtn{’ :

solicitor’s reply of the 17th October were duly forwarded to the defendants
and whilst the correspondence between § and the plaintiff “was gomg ‘on the
former received the full amount of the purchase movey from the defendants ‘
and executed a sale deed in their favour. The plaintiff- thereupon sued to'
vecover the share hy right of pre-emptioh. The defendants contended inter

alia that the right ‘of. pre-emption could not be exercised against-them--as
" they were Hindus ;_ that the property over which it was claimed - was not 4
‘small one ; that the law of pre-emption was not made apphcable ‘to Kolaba -

District ; that the talabs performed before the completion. of ‘the sale were '

“premature. On these facts,

® First Appeal No. 82 of 1914. *
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* Held, (1) that the defendants Were bound to “comply with the plalntlﬁs .

demand for a transfer of the quarter share in the villages to him, since it was

clear from the contract and the subsequent correspondence that the defendants -
agreed with the vendor that the law of pre-emption applying betwéen the_,‘

vendor and hls ¢o- sharer should be apphcable to the defendants’ purchase

(2) that the action of the*plamtrff in perforrmng the tala,bs was not pre-
anature as the intention. of the parties as to the date when the bargain was ‘to
be consrdered as concluded was the date of thQ contract ltself

*

(3) that there ‘was no_ limit to the_ size of the property of which pre- -

émption might be claimed by a co-sharer, though there was a limit in the case
‘of those who baéed-their claim on vicinage '

A questlon bemg ralsed as to whether on the death of a pre emptor '
;pendenie lite, a suit can be proceeded with by his administrator under section 89

- of the Probate and Admlmstratlon Act 1881, .

Held that the suit could be proceeded with by the admrmstrator as the

; Felief sought, namely, conveyance of a share, could be enjoyed by a personal
" representative after the death of the pre-emiptor inasmuch as it added  the
_property in suit to the estate of the deceased.’

'FIRST appeal against the decision of R. B. Gogte,

" Additiohal First Class Subordinate Judge- at Thana,’

in Sult No. 103 of 1909

1 The plamtlﬁ Was the absolute owner of an undivided _

three fourths share in the Inam villages of Vahal and

Patowdhi situate in -the Taluka Panvel, District -

Kolaba.

The owner of the other undivided one-fourth share"

in the sa1d Inam villages was the plaintiff’s brother,v
‘Syed Abdul” Huk," who died on the 20th May 1896

leaving a will. "His son and heir Sirdar Alikhan proved

the will and obtained its probate on' the 30th June 1907.

On the 14th October '1908, an agreement of sale for
his'one-fourth share in the Inam villages was made by
-Syed Sirdar Ali with the defendants for the sum of
Rs. 29,999, Rs. 1,000 were paid as earnest money the
game. day, Rs. 14,000 were to be paid on the 17th
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‘October and the’ balance about twenty days afterwards.
' The agreement prov1ded e

“You should a}so give us a copy: of the -notice - whlch you have to day

L ‘, givén to the owner of-thé three-forths share . respect of the sale of your
*~ghare and a receipt of the acknowledgment of receipt which will be receweﬂ
* from him-on the day of 'the sale deed:- We have purchased your. said share

with the arrears.of rent due from the tenants up to this day and wﬂ;h the :

'“crops of the current year for the above mentloned Rs. 29,999.- If .the owner -
" of the three-fourths “share is willing to purchase your said share and- if you.
_and’ he agree to the parchase you should immediately return us. the rupees-
* which you have, recelved from us.’

On the same day, the vendor Sirdar Ali Khan Wrote ,

J"to his uncle ‘the plaintiff, as follows —

“I beg to 1nt1mate that I hav‘e this’ day sold my .oné quarter. share in the :
vxllage of Vahal and Patowdhi for a suri of Rs._ 29,999 to - essrs. Sitararh-
Bhavoo Deshmukh and His, three brothers. As you are’ an Inamdar, of . the
three-fourths share in the said villages, T- gwe you thls notice that " £ 3‘011 are
desirous of-purchasing the said Vlllages for the “sum aforesald you. Wwill ‘be
good enough to send me a cheque for the amount; viz., Rs. 29,999, by réturn’

“of post, and in the event of your not replymg to thls or paying the money,<

within two days ¢ after the recelpt hereof, I shall, without any further 1nt1ma~

“tion to you, close the bargair and obtain the sale proceeds.”. -

On receipt -of this letter on the 15th Octobex" the
plamtlff_ performed the Talab—z—Mowaszbat in’the pre-
sence of two witnesses and thus deélared hig mtentlon

of claiming his rlght of purchasing his said one-quarter
: share. ,

.On the 17 th October, tlie plamtlff’s attorneys 1nformed

vlthe ‘vender that if the defendants’ offer ‘Was a genuine:
-and bona ﬁde one for the purchase of the quarter shar
- the plaintiff declared his intention to exerciseé his right'
'_of pre~empt10n and gave notice that he was w1111ng to

give the same price for the absolute sale to himself

- free from all 1ncumbrances.

On the same day the vendor 8 attorneys appomted a.
+ time for giving inspection to.the plaintiff of the agree- '
_ment - ‘between the vendor and *_ the ' deferidants
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; and stated that the . purchasers had already pald 4'
‘Rs. 15,000 bemfr part of the purchase.money and that -
“they were willing that the -plaintiff should take,.over
‘the” one-fourth share for the price mentioned in the

agreement upon. the terms therein. contamed and ,that
~ the plaintiff must therefore first pay. them the sum of

Rs. 15,000 mentioned in the agreement and be ready. to,

pay the balance on or ‘before. the (th of Novembe1

-~ On the 21st October a letter was, addressed by the

. vendor to the defendants from Whreh it appeared. that

. the vendor had sent to the defendants ‘a copy of -the

letter of the 14th addressed to the plaintiff and his
s01101tor S reply of the 17th October 1908 '

i 011 the 9Sth October 1908, the vendor addressed a

_ letter to the defendants in the followmg terms :—

“Nawbab Auwir Yar J ung's SOIIGltOI‘S have taker mspectlou of the’ agreement
of sale entered into between us, ‘and no letter has been received from his

solicitors, after the 23rd idem. You need have no fear on this score, a8 he '
. has not ye¥ paid the Rs. 15,000 if he was going to acquire the property by

exercising the right of pre-emption. “According to*law, as I understand it,

he ought to have uncondmoually tenderéd Rs. 30,000. ‘without asl'(mg for any
“documént, or for the matter of that even a receipt. I-Iowever, I am not .
concerned with what he is going to do and have to look-to - you for the pay-

_ment’ ‘of the Rs.'15,000; the balance of the purchase money on or before the
" th November, 1908.

-On the 30th 1dem the plaintiff’s attorneys wrote to

thie vendor’s attorneys asking them to send title
_deeds for inspection and stating that the plaihtiif',had ‘

deposrted with them a chegue for Rs. 15,000.

Notwrthstandmg this the vendor completed hrs bar-
gam with the defendants, recelved the balance of the

purchase money, and executed a sale deed in thelr.

-favour on the 9th November 1908.

dThe'plaintiff fhereupon sued for a declaration that .

"heasa Mahomedan co-sha1 er had a rlght of pre-emption
"ILRI1—3 -
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with fegmd to thé undivided  one-fourth. share of
the estate of the late Sirdar Abdul Hak in the afore-,

" said Inam villages and - the sale deed dated the 9th
~ November. 1908 -taken by the defendants was null and.
:void, -The plaintiff based his clalm on general prin--

clples of Mahomedan law and not custom

"~ The defendants eantended. that the shme purchased :
fby them was distinct and divided ; that the share wis

formerly gold at 'Whi'ch‘:’the plaintiff had not claimed
the right of pre- einptlon .that the defendants being..
Hindus, the plaintift could not claim that right against

fthem that the law. of the right of pre-emption had. not

been applied by law to the Kolaba District in which the-

‘properties were situate and there had been no custom.
to that effect in the Province ; that the' property with

regard to which the right-was sought was a largé one,
consisting of v;llages_ “that both the plamtlff and the
defendants’ vendor being not residents of the: Provinde

plaintiff could not exercise the right ; that the plaintiff
. had been mformed of the particulars of the contract of:

sale, but had not shown his-desire of claiming the rlght'
of pre- empt1on before the defendants had taken a com-

“pleted deed of sale ; that the ceremonies performed by

the plaintiff bemg premature the plaintiff. was not}

; entitled-to pre-em pt..

' Durmg the’ pendency of the suit before the Sub-
ordmate Judge thevplaintiff died and his heirs made an

~application to the Court to allow them to continue .the"

suit. - ‘The Court dismissed the suit on the ground: that
the. mght of. p1 e-emption under the Hanafee law- to ‘
Whlch the plamblﬁf admttbedly belonged “was personal

and’ d1d not sur V1ve to the: heirs. -

- The heirs, thereupon appealed. to ﬁhe‘HigH'Couft

~and the High Court by an. interlocdtory Judgment,
“allowed one of the helrs .(present re3pondent) to take
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out Letters of Admmlstlatwn and to continue the sulti '
under the provisions of ggction 89 of -the Probate and..’

Admmlstratmn Act 1881.

T~he Subordmate Judge, on. a remand, allowed the

pla1nt1ff’s claim for pre- -emption ‘holding ° among other R
thmgs that the law of pre-emption ,was~ appl1cab1e to

the case on the grounds of ]ustme equity and good
conscience ;. that the defendants had knowledge of the
plaintiff’s right of pre-emption before they completed

their purchase and therefore it conld be enforced*

agamst them though they Were Hmdus

The defendants appealed to the H1g11 Court

Jmnah and N Patwm dkcm Wlth P. V. Nz;sum, fon

the appellant :—We submit' that the law of ple-emptlon

does not apply tothe District from -which this case

arises. In a recent case of Mahomecl Beg Amin v.
‘Narayan Meghayi® this Court has held that the law of

pre-emption is not consistent with the- rules of justice,

equity and good conscience and therefore - it cannot be
enforced against the appellants All the High Courts
except the Allahabad High Court have held the salne
view. - In Allahabad the peculiar circumstances exist-
ing in that part and the predominance of the Mahomed-
an populatmn have led that Court to apply- the law
of pre- -emption ; see " Gobind’ Dayal v.- Inayatullah®;
Secondly, the defendants being Hindus the-law whiclh
"is applicable is the law of the defendants, i.e., the Hindu
purchasers under section 26 of the Regulation IV of 1827

as has been held in the case of Mahomed Beyg Amin Vi,

Nara Jcm Megha/z(l) '

With 1egard to the words in the agr eement viz.,
“If the owner of the three-fourths share is willing to pur-

chase your said share and if you and he agree to purchase, . -

~@) (1915) 40 Bom. 358. @ (1885) 7 ALL 775.
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you should ‘immediately retum ‘us the rupees whlchr
you have received from us”; we submit this is not a
completed contract between our. vendor and ourselves

- but ‘a’ reservation in favour of the ‘vendor and the

. plaintiff cannot rely on it. It it would be construed:
. a$ a contract then the plamtlﬂ being not a partv _to the"

" terms of the contract; he cannot base” h1s ‘suit on it.

Moreover the whole- correspondence does not disclose
-any completed contract between our vendor and. the.
_plaintiff. - If it does 1t cannot bind us as we were not’
parties to the same and secondly we had no notlce of it,
- which it is necessary -under section 40-of the Transfer

~of Property Act (IV of 1882). Besides the’ plamtlff'
" cannot take advantage of the same as he has not based

- hisclaim on contract but purely and. simply on the lan

- of p1e-empt1on The plaintiff’s snit under the contract.

Would also be barred by limitation.

Furthe1 ‘we submit that the ceremomes Were not
pexformed in time.” On the.l4th October 1908, it was
only an ag1 eement of sale that was entered inte and the:
Talabs were performed on the 15th and 17th October, f
1908. . The salé was completed on the 9th November,
1908, when really the- Zalabs -ought to have been per-
formed under ‘the strict rules of the Mahomedan law.
Under that law there must be a-compléte cessation of
ownershlp of -the . vendor ‘and whenever there is ‘an.
_option reserved in favour of the vendor the sale is not
said to be completed. . Therefore, the ceremonies: per=
formed on the 15th and 17th October were premature
‘and do not help the plaintiff : see Jadw Lal Sahw v.
Jomkz Ko oer'® ; dehaz Sardar v. Sonaullah Mmdha(’) :

The r1ght of pre emptlon bemg personal the present:
respondents are not. entitled to any.relief. - The right
cannot survive to the heirs, and therefore the suit

{1) (1908) 35 0a1. 575. @ (1914) 41 Cal. 943,
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- ought “to be - d1sm1ssed ) Muharﬁmad»AEasq’in v, I
Nmmaz’-un-stsaﬂ) Shezlch ,Kudratulla V. Mahim' " Srrarsn.
- Mohan Shaha®. ' - . BHAUR4O .

- The right of pre- emptlon bemg mtended for the' -~ Savap

~ benefit of the vendor in order to prevent an obnoxiots ~ SATLY
nelghbour coming in is also excluded from the opera-

- tion of section 89 of the Probate and Admlmstramon
Act 1881.

Lastly, we submit, taking the extent of the property :
mto consideration, pre-emption.-should not be allowed
” on the ground of “vicinage. The right of pre-emption
extends to houses, gardens and not to large propertl,es'
hke those in dispute. - ' ~

'Coyajee with W. B. Pradhcm for ‘the respondent —
"~ We submit the right to claim pre-emption is 1mpressed
~ on the property Tt is not purely personal. In Hamil-"
~ton’s Hedaya, Book 38, Chapter, I, Shafa signifies becom-"
ing proprletors of land at the value at which the '.
purchaser has bought it. .

: Regulatlon IV of 1827 sectlon 26, says the Iaw of the
" defendant ’ should govern the case. Our sub_m1ss1on is-
* the law of the defendant in this Regulation means not
of the particular deferidant who happens to be on the
record but the law of the real defendant,i.e., in this
case the vendor see- West. and Buhler’s Hlndu Law,

: Sarkies v. Prosonomoyee Dossee® ; Lakshmandas
Sarupchand V. Dasmt“) N

The law of pre-emption W111 also be. enforced on _the
ground of justice, equity and good conscience : Gobmd
Dayal v. Inayatullah®.

. The case of Sheikh Kudmtulla V. Mahmz Mohan
- Shaha®- is not a good authorlty in favour of the appel-
lanfs That decision Was goverred by Regulation VII

M(1897) 20 AIL 88. - - - - (1881) 6 Cal. 794 at p. 805,
@ (1869) 4 Ben. LiR. 134. (F.B.) ) (1880) 6 Bom. 168 atp 182
. () (1885) 7 All 775. . '
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5 of 1832, sectlon 9, which said that whenever the partles

“to the-suit Wele of different- persuasmns neither ‘the’
rule * of - Mahomedan law nor Hindu law should apply.

-be-borne in mlnd

We further subm1t that he who stands in the- posﬂ:mn
»of the previous ‘holder stands liable and the giving or-
withholding " of - the : .consent by the vendee is-of no”

. consequence : see Jog Deb ;S'mgh v Mahomed Afzal®

Jadu Lal v, Janki Koerﬂ) .

CAs to the formahtles béing premature in consequence

* of their obsexvance before the sale was completed, we

submit, the sale. must be completed accord.mg to. Maho- .
med'm law and . we . must have récourse . to that law. f01

'-fknowmg what is meant by ¢ sale completed ’ and not to.

Transfer of Property Act, section 54. According to -

- Mahomedan law it is not necessary that the Vendee

must be put in posseselon for the purposes of enforcmg

_thls r1ght Even if the vendor remains in poSsessmn '
.it. can e enforced : see Wilson’s Digest of Mahomedan

LaW 4th edltlon sectlon 356, page 400." In" Hedaya,
Book 38, Chapter I, we find the privilege of Shafa is

_established after the. sale. TIt.is enough if the seller
:acknowledges the sale .although the buyer denies. . It
is time for .the ple-emptor to step in as soon as the

contract is completed by acceptance and ' the vendor

- cannot .go behind - it : see Baillie’s Mahomedan Law

pp: 488-489.

ScoTT, €. J.:—This suitywas filed by the original
plaintiff, a Mahomedan, against.four Hindus, alleging
thdt as the owner of a twelve-annas share in the Inam’

) v1llages of Vahal and ,Patowdhl in the Panvel Taluka, in

which his br other; the late Abdul Hak, was the owner

'of bhe other undivided. four-annas share, he Was on

) (1) (1905) 32 Cal 982 . (’) (1912) 14 Bom L. R 436
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account of a contract entered 1nto by Slrdar A11 Khan -
the executor . of Abdul- Hak, for the sale-of the latter’s

four-annas- share to the defendants en'tltled under the"
Mahomedan law to aright of ‘pre-emption -6f the four- -
annas share Whlch had passed into the possession of *

the defendants under a salé-deed executed by their
vendor.

~The” contract of sale Was enteled 1nto on the 14th -of

Dctober, 1908, and on the same date a letter was-sent by,
the executor of Abdul Hak, the vendor, to the plamtlff
intimating that he Irad sold the quartel share in the
'Vlllagewo ‘the defendants for the sum of-Rs. 29,999,
That letter stated that as the plaintifl was the Inamdar
of the three-fourtﬁs share in the villages, the executor
gave him notice that if he was desirous of purchasing

‘the . villages for, the sum to be paid by the'defendants,

e should send a cheque for Rs. 29,999 by return of post,

‘and in the event of his mnot replying to the letter or.

paying the money within two days after receipt thereof

the writer would close the- bargaln and obtam the sale-

proceeds

The contract of sale of the same date ‘was addressed
by the defendants to their vendor. ~ It recited that they

‘had- paid that day Rs. 1,000 as earnest money, and would

pay Rs. 14,000 on the 17th of ‘October and the remaining-

Rs. 15,000 after about twenty days following the 17th
-of October, and would take a pucca deed of sale, bearing
the expenses of stamp and registration. - It recited that
certain documents of title had that day been obtamed
from the vendor, and stipulated that the- vendor should
‘also give them a copy of the notice sent- that day to the
owner of the three-quarter share in respect of the salé of
the vendor’s share, and the receipt of the acknowledg-
ment which would be received from him. Then follows

‘this passage: —“We have purchased your said share with
the arrears of rent due from the tenants up to this day .
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and Wlth the crops of .the cunent year for the above
mentioned Rs. 29; ,999. 1f the owner of the three-fourths

“ghare is wﬂlmg to purchase your ‘said share and if you

“and he agree to‘the_ purchase; you should immediately

. return us the rupees which you have received “from
s’

3,

The plamtlﬁ alleges that upon “the receipt of’ the
vendor s letter of the 14th of October he with the ob]ect
of assertmg and . exermsmg “his. right of Shaffa or pre-

Aemptlon under the Mahomedan law performed the:
© Talabi-i-Mowasibat and declared his intention of clalma

ing. his right of purehasmg the guarter share of the late
Abdul Hak, and on the followmg day relterated his
" demand and performed:-the j’alab-z-]shhad and made a’
demand according to Mahomedan law both by letter and
verbally through his agent in the presence of Wltnesses
and on the S1te of the v1llages themselves..

1t is not argued in this appeal that the trial Court,
was wrong in holding - that the plalntlff had gorie
through all the formalities” necessary to entitle him to
exercise his. mght of pre-emptlon namely, the Talab i~
Mowaszbat and the Talab-i-Ishhad. Butit is con-
tended” that the formalities were observed too soon- and_
were consequently ineffectual.” Turning again to the
dmfespondence -On the 17th of October the plaintiff’
.attorneys informed the vendor that as regards the'
alleged offer of the defendants if’ the sum mentioned
“was their genuine and bona fide offer for the purchase
of the quarter share the plaintiff déclared his” 1ntent10n
10 exercise his right of pre-emption and gave. notice:
“that he was willing to give the same price for the
absolute,sale to himself free from all mcumbrances ‘

. On the same day the Vendor s abtorneys appomted a
t1me for giving inspection to the plaintiff of the agree-

vmenvt between the vendor and the defendants, ‘and
. stated that the purchasers had already paid Rs. 15,000
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';bemg palt ot‘ the puroh‘we money and that they were -

L1917,

‘willing t,hat the plamtltf should take over the one- @ ———

_ fourth share for the price menhoned in “the agreement ’

_upon the terms therein "contained and that the pldmhff
" must therefore first pay them the sum of Rs:. lo 000

_meritioned in-the agreement and be ready to p‘ly the

balance on or before the 7th November. " From a letter

‘dated the 21st of October addressed - by-the Vendor to’
“the defendants it appears that the executor had. sent to
the défendants copy of the letter of the 14th’ addressed'

to bhe plamtlff and his solicitors’ reply of the 17th.

. On the 28th of October the vendor wrote to thev
',defendantq in reply to their letter of the 27th, which

~ has not .been produeed stating ‘that the plamuff’
solicitors had taken inspection of the agreement of sale

.entered into between- them, that no letter had ‘been

received from his solicitors since the 23rd instant, and
there was no reason to fear on this score as the pldmmff
-had not paid Rs. 15,000, whereas accoxdln" to-law, as
the vendor understood it, he ought to have uncondi-
tionally tendered Rs. 50.000, without asking for. any

document or even a receipt, and the vendor therefore

said he was not concerned with what the plaintiff was
going to"do and looked to- the defendants for payment

of Rs. 15,000, the bulance of the pmchabe money on or.

‘befme the 7¢h of ’November

" On the 30th of October the plaintiff's attorneys wrote
to the vendor’s attorreys asking them to send title
deeds for inspection and give the address of the pur-

‘chaser, stating that the purchase mouey was read y an d.;
‘lying idle, and that the plalntlﬁ Jhad deposnted W1th

“them -a cheque for. Rs. 13,000. No reply to this letter

was sent'and the vendor recelved from the defendants
the balance of the purchase money and executed a sale-
deed in their favour on the 9th of N ovember Wlnch wa3

' snbsequently reglstered
- ILR11~8
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. On-the 15th- the p1a1nt1ff’s attorneys sent a ‘reminder

- ‘to the vendor’s- attorneys - regrettmg that they had
mrecewed no reply to their- letter of the 30th-of October

’I‘he defendants denled 1n thelr ertten statement'

:*ivthat the plaintiff was “entitled to’ c1a1m pre-emptlon

under Mahomedan 1aW for the followmg reasons :—:. -

(a) Plalntlﬂf is not the or1g1na1 owner of the. Inam
'V111ages nor his descendants and st111 a separate three-‘i
fourths share has come to him as a purchaser of the game

‘and s1m11ar1y one- fourth share had gone to the defend-,
~_ants’ “véndor- also as a purchaser of the same.

(b) The defendants havmg been I—I1ndus the plalntlff

' cannot clalm that rlght agalnst them

(c) The one-fourth share Whlch has been now. pur-

chased by: the defendants . had ‘beeri- formerly sold “at

which ' tlme the ownér of the three- fourths share had not

] clanned that. right.

(d) The law of the right of pre-emptwn hasnot- been;"»"

'apphed by law to th1s District .and there has been’ no :
“custom to that effect in . this - provmce And the sald.}_
"custom had never been. enforced in the villages in sult

'also up to now.

(¢) The pla1nt1ff cannot claim the right of’ pre-

| emptlon unless he_shows that he is ¢he owner of thew
1ands in the said Inam v111ages

(D The property over which, the plalntlff is: clalmlng
the r1ght of pre-emptlon is not a small “one but, it is

hv-the Inam v111ages

(o Because ‘the Vendors of the plaintiff and the -

f,defendant are not: the residents of this Provmce “he.
“cannot. claim’ ‘that -right - over the -propérty . in ‘this’
;Provmce

~ . (h) The plaintiff had been informed of the particulars-
~of the contract of sale of the one~fourth sharein,tl‘l"e’;Inam'
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'.'v111ages in suit to the defendants He had not shown
his desire of claiming the right of pre-emption before
the .defendants had taken a complete deed of sale and
‘he, not havmg managed to pay the money at the very

.t1me had g1ven evasive answers. He ,cannot now

theref ore clalm that rlght

(z) Sardar Allikhan: had adifertised the' property 1n‘ -‘

smt for sale long: before this transaction “and the

‘plaintiff had not then claimed the right of pre-emptlon '
‘On the contrary he said that not only he did- not want
the property in suit but also that he. was willing to’

_sell his thrée-fourths share if any one would happen to

buy it. He cannot therefore now clalm the rlght of
pre- emptlon .

Of these ob]ectlons only those under heads (b), (&)
.and (f) have been argued upon this appeal. It is not
disputed that the statements under head (d) are correct.
The custom of pre-emption has not ‘been enforced in
-any District of the Bombay Presidency except Gujarat,

~and there is-no custom of the District ini ‘which these
gvﬂlages are situated. that a co-gharer should have the.

right to pre-emption. Whether i in a District where the

~ right of pre-emption is not enforceable between Hindus:
and Mahomedans 1nd1scum1nate1y ander the custom—l
ary-law, a llahomedan - claiming the right of pre-emp-.
~tion could enforce it agamst a Hindu purchaser is a:

~ ‘matter.upon which the High Courts have differed.. In

"Madras it-has been held . that-.the law of pré-emption

should not be applied even between Mahomedans.- In
k the United Provinces the Allahabad ‘High Court has

' held_ that the’ laW of pre-emptlon can be enforced by a
Mahomedan pre-emptor agamst a H1ndu purchaser.,
In BengaI it has béen held that outside the Provmce of_,
‘-B1har a Mahomedan pre emptor cannot enforce the.
'rlght agamst a Hindu purchasor ; and’ recennly in’

'Bombay it hag been :held thet ‘outside t}le Dlst;rlcb of
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. Gnmmt a Ma]mmed an’ pre emptor cannob ‘enforce the.
— . right against a Hinda pmcha%el ‘The reasons assigned
- forthe- (.ondusmnq avrivedeat in’ Calunm, Madras .m(l'
,_Bombav are not 1dentual _nor is. the Lea%on‘jng of the
: two J ud"es of the Bombdy Hmh Court 1dent10‘11

If it Were not for the spccml facts ‘of this case, ‘it

would be necessary to. express an. oplmon upon varmus\

,mtelestmg questions which have been argued upon
this appeal such as whether notwnthstandlng the'. deci-

‘sion i London and South  Western Railway::Co.
. Gomim ™ amght of pre~empt10n creates no interest
“in land on the. _analogy of ‘the concluding clause of
- section 54 of the Transfer of Property Act; Whether;

notw 1thst'md1ng the decision in’ Gomm’s case‘" the posi-~

tive right to_call for, a convey ance, assumlng “that -the
_right of pre-emptlon does not create an_interest in the

land, is-enfor ceable against a transferee for value Wlth_

- or thhout not1ce ‘whether under the general law of.

India applying in the Province of Bombay, the eqmt-f
able rights which can be asserted in cases of this nature;

:are not limited to those* specified in section 40 of the

Transfer of Propen ty Act; and whether the right of a
pre-emptor. to ‘take from a pmchasex _property, . which.
‘bas passed: to him under a completed agreement can be.
placul in.the category of limitations upon the’ vendor! s;.
Ttight to. transfer ; and- lastly whether -the- Rﬂﬂulatlonf{
applying ‘the law of the deéfendant can be-invoked
in such a case as the. present in favour of Hmdu“f
defendants '

In the speclal facts of this case, however, we are of
opinion that the defendanfs -are bound to- comply with °
the plaintiffs demand for.a transfer of the quarter’
share in the villages to him. ‘It is competent for.a
par ty toa contracb to.agree thab it shall be apphed for

(1) (1882) 20 Oh D 562
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the purpoqe of i 1mpoqmrr nfrhtq and. lmhlhhpq accmdmﬂ'

. to acparticular law wlucln mdmanly -would not be
“applicable: see Hamlg/n & Co. v. Talisker Listil-
Zery ®, TItis clear from the contract and the qnhqequent e

‘corlebpouden(e that the defendants agreed with their - gpyop’

“vendor that the law of pre-emption applying’ between

the vendor and his co- sharer should be apphcal)]e to
~the defenddnrs pmchase and that the vendor should -

give notice to his ‘co-sharer.on. that . ‘basis. Upon that
“footing the vendor informed the plaintiff that the pur-
-chasers were willing that he should -take over the

.fourth share for the price mentioned in. the agreement
and upon the terms therein contained, and it was not.

until after the false assur: ince of the vendm tlmt the

purchasers need have fio fear on the scofe of pre-
v'vemptlon (see_ his letter of the 28th of October), an .
assurance which was falsified on the 30th by the

- plaintiff’s letter to the vendox, that the defendants
finally completed the transaction by takmfr a convey—
"«ance of the property. - ‘ :

1t has been argued as aheady notlced tha’r upon the

‘footmg of the Mahomp(lan Jaw appl ying. to the caqe,'
the action of the plaintiff in performing the Talabs was -

premature. . The rales of the Hanifee law in -this

- respect are somewhat confusmg, as may be seen from

a reference to them_ in Sir. John Edge’s ]udgment
~in Begam, ~. Jl[uhammad Yakub®, and the law

“would become still: mme confusing 1f the strictest
reading of the Transfer of Property Act were applied

‘to the case. It is under the 'circuinstances safest_ to
adopt the rule suggested by the Calcutta High Court in

" Jadw Lal Sahu v. Janki Koer ®, namely, to ascertaln:
“the intention of the parties as to the date when the

balgam isto be conbldeled as Loncluded The contmct

w(xssu]A c.202. @ (.894) 16 AlL 344,
@ (1908) 36 Cal. 675,
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R LA between ‘the defendants and the1r vendor -leaves no'
';'Sm"nm * doubt as.to the date ‘which should be: taken. It is:the
Bravmao day of thé contract itself, as.from which tlme the
" Savan? defendants say that they ‘have purchased* the share‘
SIRATIL. ith arrears of- rent due from ‘the .tenants up ‘to that
“day. . The plamtlff performed the Talabs 1mmed1ately

he’ received mews of the traneactmn and the1e is mo

-reason upon the ev1dence recorded t6- suppose that ‘the

\ statement of his solicitors that the purchase money was

»lying 1d1e and that a cheque forRs.: 15,000 had been‘
depos1ted W1th them by the 30th of OGtober Was

. not correct L s

We have also conmdered the alternatwe view that'_
the correspondence ‘between the plalntlff and - the:
~vendor estabhshes a contract for the sale of the quarter
Share of whlch the defendants had notice, and that they
were therefore bound under section 40 of the. Transfer-
of Property Act to hold the property for the plarntlff‘
notwfthstandlng their reglstered conveyance, ' 1t may’
bé doubted, however whether the correspondence in'so’
far as it contains a claim for a'marketable title justifies
the conclusion that. there was a completed agreement
for sale de-hors the plamtlff’s right of pre-emption -as a-
Mahomedan co-sharer, nor 1e it certain that the defend-
‘ants at the tlme of their conveyance had notice of . all
the letters passing between the plaintiff and the vendor,
up to the end of October,. The special facts of the case.
justity, however, a dec1s1on in favour of the' plalnt1ff on’
the ground that. the. Mahomedan law of pre-emptlon,
~applies to the caseé by the agreement of parties, and:
‘that .the plaintiff -has taken all:such. steps .as-it_wag
necessary that he. should take accordmg to that 1aw

" The pomt ‘argued under the heading ( f) of - the_
fourth clause of the written statement cannot ‘help. the
_defendants. Thereisno limit to the size of the property
cof Wh1ch pre-emptlon may be claimed by a co- sha.rel 3
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though thereis a limit in “the. case '<'>f£h’6sé*v§r'ho\‘bas‘e,

. thelr clalm on Vlcmage

It remams to refer - to a point based upon. the fact
that the plamtlff’s caseé is now: being prosecuted by his
. admmlstrator ‘appointed since thé death of the plaintiff
- pendente lite. 'The- admmlstrator obtained Letters' of
, Adm1n1strat10n from the Thana Coult and proceeded

With the suit under ‘the _authomty of ‘an- interlocutory-

judgment of -this Court. Tt has,” however, beeni con-
“tended that under seetlon 89 of the Probate and Ad-

mmlstratmn Act the rlght of the Administrator does:
“not extend to the prosecution of this suit inasmuch as
-the relief sought conld not be enjoyed after ‘the death -

‘of the plaintiff. The argument is that the right. of

pre-émption arises on the right of a co-sharer or nelgh- )
“bour to take personal ob]ectlon to the purchaser enter-
ing upon the land of another ‘co-sharer or r'neighbour. y
It may be conceded that that proposition is not- in-

- correct, but it does not follow that the relief sought,
‘namely, conveyanee of a shale cannot be enjoyed by a
personal representative, or those on whose behalf he

holds, after the death of the pre- -emptor. ‘Indeed it is
in our op1n10n obvious that it can be en]oyed 1nasmuch_
as it adds tle property in suit to the estate of the

. deceased. For these reasons ‘the decree of the lower

- Court must be affirmed and the appeal dlSIl’llSSed

‘ ‘Wlth costs

' Decree conﬁrmed
J G R
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