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. ;1_9175 ' ;,‘Gommlssmner as requ1red by sect1on 418 Therefore‘
- Jv o the prosecutlon must on thls ground fail. .

LVRAT
PI*;‘}::“; Under sectlon 433 of the Cr1m1na1 Procedure Code it
T is open to us to direct by whom the costs of this refer--

ence should:be paid. But havmg regard to all the
cn'cumstances we make no order as to costs
SHAH, J.:—I am of the same opinion.
R. R.
A]?PELLATE CIVIL.
FULL BENCI—I

v 11"9'17 L Beg“ore Sir Basil Scott Kt thqf Justzce, Mr Justice Batckelor, Mr Justwe
- March 30 Beaman; Mr. Justice Heaton, Mr. Justice Macleod Mr. Justice Shah and

Tt Mr Justice Marten.

}SAP AH‘MED MOGRARIA AND OTHERS (ORIGINAL DEFENDANTS Nos 1
10 3) APPELLANTS v. ABHRAMJI AHMADJI MOGRARIA AZ\D OTHERS .+
(ORIGNAL PLAlNTIFF AND DEFENDANTS Nos.- 4 AND 5), RESPOI\'DENT& =

Lzmztatwn Aot~ (IX of 1908), Schedule I, Article 127—-Applzcabzhty of
' the Artzcle to Mahomedans-Smt to recover share in 1omt family property. +»
The followmg questxon Was, referred to a Full Bench :“‘Whether

7 Article 127 of the Second Schedule of Act XV of 1877 can-apply to ‘the "pro>
perty of a Mahomedan (or any other person not being a Hindu), "and - not -

- having been . proved to have adopted as a custom the Hindu law of the .
© joint family.” :

Held (Skah J. dlssentmg), that it dld not.

THIS was an . appeal under the Lettels Patent from-
the decision of Batchelor J., in appeal from the deci- .
gion, of P. J. Taleyarkhan District Judge of Broaeh
f:amendmg the decree passed by the 'Subordmate Judge
_;vab Ankleshvar.

Suit for.partition:v

- ® ‘Appee1 No. 41 of ?913 gnder\the Letters I"ateutg ,
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The property orlglnally belonged to one Ahmed]l,‘
who was a Mahomedan and who - died on the 20th -
February 1894, Ahmedp had " two wives, (L) Hansa

“who “died on: the 18th- January 1899 ; and (2) Fatu, -, o

~who died on the -11th July 1911.° By the former he*
bad two sons ‘and two" daughters namely, Isap and
' Kala (defendants Nos. 1 and 2), and Rasul (defendant

No. 3)- and Hava (mother of defendant No. 4). Abhramji
(plamtlﬂ) was born to him by his second wife Fatn.

_The property i 1n d1spute was managed by defendants"

Nos 1 and 2.
On the 28th J anuary 1912 the plantlﬁ gave a-notice

demandmg his share in his - father’s property and on

the 3rd July-1912, he filed the p1esent sult to" recover
hls share in the property : o

The defendants resisted the sult on the ground mter,

'alm that it Was barred by 11m1tat10n i

~ The lower Courts followed the. de01s1on reported\'

in the Printed Judgments for 1888 at page- 170, applied

Article 127 of the leltatlon Act and decreed the

clalm
The defendants appealed to the ngh Court

The appeal twas heard by Batchelor J. on the 27th,
September 1915, when his Lordshlp, in dismissing the :

appeal, de11ve1 ed the followmg ]udgment —

BATCHELOR J. ——In this appeal it is candidly admltted
» by the. 1earned pleader, Mr. Thakor, that he has no pros-

pect of success unless he can be allowed to. show that -
- Article 127 of the Indian L1m1tat1on Act is not apph :

"cable to Mahomedan parties. - Unfortunately for the

learncd pleader’s contention there is a long series of

de01s1ons by Division Benches' of this Court against
that argument, and sitting as a sxngle Judge, I am
bound it seems to'me, to give effect to those decisions.
"~ ILR 10—4
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I Mr. Thakor can carry the matter to a D1v1smn Bench‘
on appeal and can induce 4 Division Bench to refer the
~point for reconsideration by-a Full Bench, that is
anothér matter. But all that I can do is to dlSII‘llSS
the ‘appeal with costs, followmg the course of D1v1sxon
Bench decisions to Whlch I have referred.

¥

Crosmob]ectmns are dismissed wu;h costs

) "There Was an appeal against the above declsmn under
‘the ,Letters_ Patent. The Letters Patent appeal was
heard by Beaman and Heaton JJ. on the 8th September
- 1916, when their Lordships made a refeience to a Full
Bench in the following terms. . -. 7

- BEAMAN, .J. —We refer the followmg questlon to a
Full Bench :—

“Whether Article 127 of the Second Schedule of Act XV of 1877 can apply.

‘to the, property of a Mahomedan (or any other person not being a Hmdu)

and not having been proved to have adopted as a custom the - Hmdu laW of
the joint family.”

It was held by a DlVlSlOIl Bench’ (Sargent C. J_ and .
" Birdwood J ) in the case of Sayad Gulam Hussein V.
- Bibi Anvarnisa®™ that it could. It does not appear.
from the report whether the parties were 'Khojas,-or-
Cutchi Memons ‘We assume that they were not. ‘

Sargent C. J.,in del‘iver'ing judgment, said :—. -

“It remains only to consider whether the claim of Gulam Husgein, as a’

: resuiuar) to one-ninth of the compensation awarded in’respect of lots (A)‘

(C), (E) and (G) and: 'the claim of N ajibunissa as one of thelegal sharers, to’
‘one-sixth,of such compensation, are barred by time. The property left by
Bakar Ali became divisible, on hlS death, among those members of his famxly,
‘who were entitléd . to shares, according to the Mahomedan Jaw or were’
residuaries. Till it was divided, it was, We/thmk, ‘joint famxly property’
W1th1n the meamng of Article 127 of - Schedule 11 of the Limitation Act of
"-1877. . A similar construction has been put on the’ same words, in- Clause 13
_of section 1 of Act XIV of 1859, by the Calcutta High. Court : see Musst,

© 01 (1885) P. . 170 at p. 171,

-
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‘,' ‘..a

Kthoonzssa v. Salehoomssa Khatoonﬂ) © see. also - Achma szee v. 1917,
“Ajecjoonissa-Bibee®. And it is- to - be ‘noted - that, while Aiticle 127 of - .
Schedule IT of’Act IX of 1871 applies to Suits ‘by a Hmdu, excluded - frotn e Tear -
joint family property, to eaforce a right to_share therein;’. the corresponding ° *’AH;‘E?

_Article of Act XV of 1877 substltutes the wordg ‘by a person’ for the. words ABHRAMJI
"by a Hindu.! It ig not necessary, therefore, to restrxct Article 127 of the k"AEMAD-”‘ <
presént Limitation Act to smts by Hindus. Andsthe questlon for considera-

- tion in the. present . case i§, whether, before' the  institution - of proceedmgs

- under .Act X of 1870 the - claunants ~had been excluded to their own

knowledge, &c..._.’?

From the above. statement it is clear that whether
the parties were in fact Khojas or. Cutchi Memons or
‘not, the suit was not dealt with on that basis, as being*
-governed by the special customary ldW ‘which- those
Mahomedan sects at that time were generally believed
“to have adopted.

" This decision with which we find ourselves unable
to agree, was the starting point of a current of’ author-
ity in this Courb the effect of which has beento’ extend
the scope of Art1cle 127 of the Second Schedule of the.

. Limitation Act tos the property of all Mahomedahs.
dying intestate in this Presidency. The foundation of
this wide extension of the scope of the Article is the
single sentence : “Till it was divided it was, we think,
“joint family-property within the meamng of Article 127
of Schedule IT' of the.Limitation Act of 1879.” This
opinion is supported by reference to.two earlier Calcutta
_decisions under. a previous Limitation Act. - An’ ex-
ammatlon of those cases will show, in our opinion,
. that they are a very insecure basis for the liberal inter- ‘
_pretation’ thus put upon Article 127. While We agree
that the .substitution of the words “a person” for “a
"Hindu” enlarges the possible application of the Article .
- we are wholly unable to agree with what seems almost
to be 1mp11ed in this judgment, that the change potenti-
ally brings’ every “person” Wlthm reach of the Artlcle

- (1866) 5 W. R:238. ¢ o (z) (1869) 11 W.R. 45,
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,because the A1t1cle may now apply to the property of:

some' persons Who are not Hindus, it does not fOHOW"
that it must apply-to the properhy of every -one Who is
a Mahomedan And as to the sweeplng generalmatlon )

“that property of the kind then in suit is “till' it is,

‘divided, joint family property” we can. d1scover no.
ground ‘which-appeals to our reason’ for such a. conclu——'
sion. In our opinion, whatever else it may be; the one
‘thing it cannot be is ]01nt famlly -property. No one .
has ever yet been found to contend that those. entitled

to share 1t take over each other by survivorship, which
sis the d1st1nct1ve characteristic of ]omt family pro-

‘perty...It Would be hard indeed, in our opinion, tofind -
a single 1mportant feature in common between the pro-’

" perty left by.a Mahomedan governed by the. Maho—::

“medan’ Law, dying 1ntestate and  “joint family pro-.
perty” in .the sense of the. Hmdu law. ~And that is
-absolutely the only sense in which the Words ‘joint-
family property” have any definite legal connotatlon and-
meaning.. The legal concept of “]omt famlly propery”
is wholly inknown outside the Hindu law. It is cer-:

~ tainly- unknown to' the Mahomedan law. We ‘start:

then from this general prop031t10n Outside the Hmdu .
law the joint family, and, therefore, joint famlly pro--

- perty, is unknown to the law. - It follows that, with a

smgle exception to be mentioned’ 1mmedlate1y, no one-

. but ;a ‘Hindu can ‘own joint - family - property, and4

Article 127 cannot apply to any one but a Hindu. Why
~then was the change made, and the words “a perbon

substltuted for the words “a Hindu”?. For a very obvis
.ous reason. Two whole sects of Mahomedans inT this -

_Pres1dency.had by a series of judicial dec1s1ons been .

" brought under the Hindu laW to this extent at” any
. rate that they were held to- have adopted “so much- of

it by custom as. included the law  of . the Jomt Hmduj

’famlly, and as a corollary of course, the ex1stence of '
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joint family property under-certain conditions. - These* - 1917,
‘persons“Were certainly not Hindus.: Yet by way of —-7——
:custom they.were judicially held to be subject-in all - . A{fﬁ;b
matters of succession and inheritance to the Hmdu 1aw R A
And although this may not in fact have been’ 50, there ~ ffz‘i,’i,“;‘;ﬁf
can be no doubt but that it was ‘the - accepted_ opinion

‘that they mlght hold property exactly as a joint Hindu

family might, and doing so, .that such property “would

e in all respects governed by the Hindu law of the.

joint family. These people Were numerous. They were

rapidly growing in wealth and 1mportance Innumeér- -

able cases might arise in Whlch they would be found in-’
pOs'session of great estates which could only be regarded

s “joint family property” in the strict sénse of the

Hmdu law: -Here was cause enough and an-adequate
-explanation of the change. We now state ‘the single’
“exception to our first general prdposition Article 127

may apply to the property of a person, not -being a

Hindu, if it *has been proved that that _person has
adopted asa custom and is, thelefore, subject ‘to the

Hindu law of the joint, famﬂy And to no other person
‘whatever. - Such is our conclusion. It is diametrically

opposed to the current of authorlty in this Courb start--

ing from the deécision we have cited. But it ,has the”
concurrence of the Calcutta,- Madras and Allahabad

High Courts. The Bombay High Court stands, as far

as we are aware, alone in the- interpretation it has
- placed upon the 1a11guage of Article 127. And if only
. for the sake of judicial uniformity we think it h1ghly
‘desirable that the question should now be re-opened

‘and decided by a Full Bench. We . do not advert in

detail to subsequent decisions which profess to follow

Sayad Gulam Hussein v, Bibi Anvarnisa®, because
~ in nonhe of those to Whlch we have been referred or of
which. we are awa1e, has any reason been given for

y 1) (1885) P. J, 170.
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'followmg the unreported -decision of the Division
* Bench in 1885, ‘On the other hand Batty J. sitting
 alone Went 1nto the subject with gréat elaboration in.
Abdul v. Mahomed® and came to the conclusion that -

Article 127 was not susceptible of so wide an extension.
And in a recent judgment, Beaman J., sitting alone on

‘the Original Side of this Court, has gone critically over .
. the whole ground : see Jan Mahomed v. Datu Jaffer®.

Speaking generally we may say that we concur in the .

- reasoning and conclusion there reached, and do not-
-think it necessdry to repeat it -in detail. “"We would‘
,1ncorporate it (if necessary) by reference here. - "

Put in the shmtest way, m our 0p1n1on the doml-

nant words of the Article are “joinf_family property.” s

That property does not exist outside the I—Imdu law. .
No one therefore not being “ a Hindu or havmg :

, adopted by custom the Hindu law_ of the joint family |
_can own 'it. And it is only the property of such persons -

that the-Article ean apply. In the case before us it is -
not. contended that the parties are Hindus. Theyare
adm1ttedly Mahomedans governed by the Mahomedan

‘law. Ttis not contended that they have adopted by :
‘custom any part of the Hindu law. In our opmlon
~ therefore, Article 127 cannot in afly view or upon any

reasoned interpretation,’ (apart from the. authorlty we

v‘have brought in question), apply to them

The reference was heard by a' Full Bench cons1st1ng 3
of Scott C. J., and Batchelor, Beaman, Heaton, Macleod, -

- Shah and Marten- JJ on the 19th 20th and 2lst
’Mareh 1917. .

G N Thalcor, for the appellant
C'oyajee W1th B. F. Dastur for the respondents

W (1903)5B0m L. R. 355
(2) (191%) 38 Bom. 449 : 15, Bom L. B. 1044 at pp 1097 1110
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Thakor-—The prov1s1ons in thé leltatlon Acts-from ot
the earhest down to the present are as follow — T

o Isap il
\ ,Act XIV. of. 1859 — , ,Ausm_;;
"L Seetion 1 (13) —T0 ‘suits to enforce- the right to share in any property, ~ ABHRAMII

-mnoveable or immoveable, on the ground that it is joint famﬂy property ; and Amuapsz,
 to suits for thé recovery .of mamtenance, where the right to receive, such
~ maintenance is a charge on the mhentance of any estate —the period of twelve -
* years from the death of the persons from whom the perertv allegéd~to, be ™
joint is said to have descended, or on whose estate the maintenance is” alleged
1o be a charge ; or from the date of the last payment ‘to the plamt}ff or any
person through whom he clalms, by the person in  the possession or - manage-
\ ment of such property or esthte on -account .of such alleged shiare, or on
~ account of such mamtenance, as the ¢asé may be.”

Act IX of 1871:—

“Artwle 127.—By a Hmdu exc]uded from ]omt famlly property to enforce a
mght to share therem—twelve years—-when the plaintiff clalms and is refused
" his share

Act XV of 1877 —
“Artoclc 127.—By a person excluded from JOmt-famlly property to enforce

i

. a right to share therem—twelve years—when the éxclusion becomes known to
: the plammﬂ’ " o

dct IX of 1908 —

“ Amcle 127—By a person excluded from Jomt faml]y propérty to enforce
- a right to share therem-—-twelve years—when the exclusion becomes known to
the plaintift.” ‘ : ’

¥ :

The change of. phraseology in. every succeedmg Act :
shpws the intention of the Legislature to ‘enlarge the
-gcope.of the Article; bub. it never was so wide as to
include all Mahomedans generally. In all its changes,

 the. miin idea is the exclusioh from a joint family pro-.
perty, an expression which can - only be predicated of
Hindus or of those sects who by” custom bhave 11nb1bed
that charactenstlc notlon of Hindus. *

]]ven among Hmdus a Mltakshara ]01nt famlly dlifers
in some respects from Dayabhaga joint family. In the
former the pr1nc1p1e of surv1vorsh1p apphes whereas, :



A ‘,_‘,under the latter, the’ ]omt famﬂy begins only on the
""—"" death of the father -and even then' the sons are not
- joint tenants in the strlct sense of the term. Yet bothf
. these. notions . differ - characteristically from a. Maho-
. medan : famlly where a speolﬁc and defined ' share 1s7

‘assigned-to each helr

ISAP
AHMED
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The concepﬁ of Jomt famlly is pecuharly a Hmdu one.

Tt never ‘applies to 'a Mahomedan famlly as such. .‘
‘When the Leglslature uses such a special ‘concept it

must be deemed to have used it only’ for that commu—v

_d mty, the pecuharlty of Whlch it represent‘;

Further, When the Leglslatule amended Article 127 in

'~1877 by replaomg the word. “ person . for “Hindu,” it
also amended  Article 107. by om1tt1ng the * word

“Hindu”, from the expression “the Hindu manager of a
joint estate of an undivided family” and also altered .

-Articles 125 and 141 by adding the Word “Mahomedan”

along with the word “Hindu.” Now the amended -
Articles 125 and 141 cannot have, been intended to.
apply “to Mahomedans generally. “Under the Maho-.
medan law, a female takes absolutely. There can be no-.
meaning in extending the above .Articles to them.

“Where, therefore, the Indian Limitation Act speaks of
a Mahomedan female, it has referencs to families Whlchi
have. adopted the Hindu mode of’ 11v1ng The same
reason ought to be assigned to the changed phraseolqu_

'1n Artlcle 127

Agam, if Artlcle 127 is apphed to all Mahomedans -

the resulting anomaly will be obvious. Daughters and .
- msters, who are in no sense members of the ]omt famﬂyl
“but who have spe01ﬁe shares ass1gned to them under .
' the Mahomedan law, will be able- to take advantage of
"the provisions of Article 127 in "the case of Mahomed-"
- '_ansJ : Whereas thelr Hindu confrerers. will not. have -

that advantage Moreover the beneﬁt of the Artlcle_;
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“will not e evenly dlstrlbuted for 1f half a dozen 1917,
drfferent persons claim shares in a property the Court ™ _ -~

- will have to apply dlfferent Artlcle,s, viz., Art1cles 127 -'.Aisﬁbv_f

~and 141 - , , : T,

. °~ ABHRAMJI
- [MARTEN 7. —1If Almcle 127 apphed to Mmhomedans “ Amwapir
they would have the ‘benefit' of two. Articles, v1z,
‘Articles 123 and 127. ] . ‘ :

The only apparent reason that mduced the Leglsla-
ture to -change .the phraseology in Article 127 in ’
Act XV of 1877 seems to be the decision of the Bombay

" High' Court in Shivyi Hasam v. Datu Mavji Khoja®,
which decided that Kh()]as were governed by Hindu
law in matters of successron and inheritance. A change
has consequently been made in Artlcle 127 to bring in
'Kho;|as - : : :

‘As to the reported cases. The earhest case on the
‘point is Musst. Khyroonissa v. Salehoomssa Khatgon®

- which says that clause 13, section 1, of Act X1V of 1859
applies t0 Mahomedan as well as Hindu families. The-
Mahomedan family there concerned seems to have been
‘governed by a special custom; for in the remand order
in that case, the terms used with reference to it are
¢joint ancestral property,” “]omt undivided ancestral

‘ property” and ¢ co-parceners “—terms which cannot be .
used in reference to an ordlnary Mahomedan family.

- Again, so far as the question-of limitation is con-
- cerned the lower Court has not discussed the question
at all; the p11nc1pa1 question belng whether the persons
there. concerned were trustees or bona fide purchasers.

- The case is therefore not entitled to respect. Achma
Bibeev. Ajecjoonissa Bibee® is no decision on the ques-
tion whether clause 13, “section 1, applies.to Mahomed-

" ans: the point is assumed there: and the point decided

- - M (1874) 12 Bom. H.C. R'~¢281 ) (1866) 5 W. R. 238. -

- atp.294. 0~ L . _© (1869) 11 W. R. 45,
ILR10—5 T
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1917 T iy Whethel the payments thele alleged Were paymentsf,
's;\-r-" — within. the meaning of Clause’13, section 1. ‘A similar -
< Ammgo . assumption was made-in Bai Janubbi v. Mithabhat .
'AB;;M"}I_,«‘Gulabbhm‘” The point arose. directly -for decision in
" AmMADI, Sayad Gulam Hussein V. Bz,ba Anvarnisa® ; but there
" too the ‘decision proceeds on the assumption that the:_‘f
plope1ty was. joint family . property -The’ Judges )

say + “Till it was divided, it was, we think ° ]omt ;;

family property.’” "It is not correct 1o say that as soon -

. as:a Mahomedan dies his property bedomes joint famlly '

- _property. No reference is made to joint family or ]omt :

family property in any books on Mahomedan law. Nor -

can-a Mahomedan family be compared to a Hindu

famlly under the Dayabhaga law, for under the latter

. as'soon as the father dies, his property becomes the -

, ]omt famlly p1operty in the hands of his he1rs In-
Bavasha v, Masumsha® the. pomt was not algued and -

_ there Was no reasoned conclusmn In Abdul ‘Rahim-

'. v.-Kirparam Daj:(") ‘Article 127 was once more appliéd .

-to Mfthomedans following Bavasha’s case® ; but there”

‘was no argument on tlre point. ; On the. facts  stated 1n5"

the ]udgment the case could have been de01ded under

any . other “Article. - The headnote does not-allude 10’

Article 127 at all’; the point decided is the apphcablhty

‘of Articles 91, 92 and 93. The remarks about Article 127

_are obifer. - The suit would have been barred if any of

_the Articles 123, 127 or 144 apphed Faksi Abas v. Faki
Nurudm“') does not de01de anythmg about Artlcle 127.-

: The case of Bavasha v. Masumsha® was expressly

dissented from by a Full Bench of-the Allahabad High

“Court in Arme Raliam ~v. Zia Ahmad(“) Whleh held

that Article 127 of Act XV of 1877 did not, apply to

Mahomedans and the Madras rhgh Oourt in Patcha .
@ (1881) P. J 150, " (1891) 16 Bom. 186

‘@ (1885) p: J. 170 "+ (1891) 16 Bom. 191.
@) (1889) 14 Bom. 70, - -©'(1890) 13 AlL 282;.
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-?.'*Mohzdmm dlsagreed Wlth the Bombay view as. ex-
~ pressed in Bavasha’s case® ; “and reiterated its opinion .
}expressly in. Kasmi v. 4 sthamma("') and 1mpl1edly
in Abdul Kader v. A%hamma(“) . The Calcutta High .
~Court swerved round to the’ Allaha,bad and - Madras
.view in Mahomed Akmm Shaha V. ‘Anarbi .
: Chowdhmm@

Notw1thstand1ng these expressmns 01“ chssent the
‘Bombay High Court adhered to ‘its own view in Mir
Meher Alli v. Mir Haidar® ; bub the facts were
_peculiar. The property in dlspute was devasthana
"property and so indivisible ; only the income.could be:
~divided. The point was more fully dealt with_by
- Ranade J. in Sayadalli v. Aminbi® where after an ex-
haustive review of all the “cases the learned J udge held -
. that Article 127 applied to Mahomedans who had so far
ddopted Hindu manners and customs as to livejoint and
‘tp keep their property unc11v1ded If the judgment is
. read as requiring that the custom must in all cases be
“alleged and proved there is nothmg to quarrel w1th
"the decision. v i

In 1900 the Madras ngh Oomt adhered to its own

view i see Commercmchch of Indm V. Allavoodeen
. Saheb®.

" The pomt came up in Bombay before Batty J. s1tt1ng
“.alone in Abdul v. . Mahomed® where the' learned
- Judge felt constrained in following SaJad Gulam
Hussein’s case®, - Six years later, a Division Bench. of
" the Bombay H1gh Court unhesitatingly’ applied -Arti-
cle 127 of Act XV of 1877 to Mahomedans Fatma Boo v.

n

M (1891) 15 Mad. 57. _© (1896) P, J. 365.

~ &) (1889) 14 Bom. 70.. " () (1898) P. J. 393..

@ (1891) 15 Mad. 60. . 8 (1900) 23 Mad, 583 at p..588. -
) (1892) 16 Mad. 61 at p. 63. . ® (1903) 5 Bom. L. R. 355.

) (1895)22 Cal. 954~~~ . U9 (1885) P, J. 170.

T 1917,

. Isar . ;
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G’hzsan Boo“’ \ But in Jan Mahomed v. Datu Jaffer"’
Beaman 7. Went into the whole question afresh and
~came to the conclusion that Artlcle 127 did not apply

- generally ta Mahomedans.

Aumapsr,.

- Now lookmg to the string of Bombay ‘cases, the’

earliest of them, viz., Sayad Gulam Hussein v. Bibi
Anvarnisa® rests its reasoning upon*Musst. Khyroo-

nissa v.. Salehoonissa Khatoon(‘) which turns on the
peculiar status of the Mahomedah family there con-
cerned and which has since been distinguishéd and not

“followed by the Caleutta. High Court in Mahomed,
Akram Shaha v. Anarbi O’howdhram“’ In the two

Bombay cases that followed, the pomt was assumed

and there was neither- any argument nor was there dny

reasoned judgment on the point. In Mir Meher Alliv.
Mir Haidar® the ploperty in dlspute was 1nd1v1s1b1e .
in its nature; and the analogy .of  Hindu joint.

: ploperty was easﬂy applled ‘There was indeed. an
 attempt to examine all the authorities on. the pomt 1n<7
Sayadalli v. Aminbi® ; but there the conclusion_is
-'guardedly expressed. When Faima Boo Va. Ghisan
- Boo® came up for decision, -the pomt was tleated as";

concluded by stare decisis. ' ¢ : .
The doctrine of staie decisis ought not to deter thls .

" _'Bench from setting the law aright, for'it ‘has very. 11ttle'j
value outs1de the realm of ploperty see Kashiram v.

Pandu® ;  Manilal Hargovandas .- .Vanmalzdasf:;

’Ammtlalm and Basappa v. RaJava(“)

['Scort C, J. referred to Tricomdas Cooveryi Bhoya '

"lv Sri Sri Gopmath Jiw Thalur®, ]

~ @ (1909) 11 Bom. L. R. 1083. - - ® (1896) P. J. 365.
) (1913)'38 Bom. 449: .15 Bom, _  ('(1898) P. J. 393. .
. T L.R.1044atp. 1097. . © (1909) 11 Bom. L. R. 1083
L@ (1885 P 700 T o @ (1902) 27 Bom. 1 at p.12. "
"L (1866) 5 W. R. 238. " (0 (1905) 29 Bom. 621 at p. 627.
Te (1895) 22 Cal. 954. ° - () (1904) 29 Bom. 91.

(12) (1916) 19 Bom L.R. 450,
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[MARTEN J. referred to Pate v. PateW, ]

.' The other three ngh Courts in India have agreed in’
‘their view that - Article 127 does mot apply to Maho- .
~medans as such. The Bombay High Court will, itis

submltted brmg 1tself 1nto a hne Wlth them

‘ Cogajee.—The materlal Words in Artlcle 127-are "‘joint'
family property.” That expression includes, we say,

_property which has descended from a common ancestor_

-and which has continued undistributed. The essential

elements constituting “joint family ‘property” are:’

(1) there should be.a community of interest in the

" property ; and (2) such interést should belong to persons.

who derive their right from a common ancestor. In
‘the words of Farran‘C.J. in Bhavrao v. Rakhmin®,
it is property belonging to members of What may in
_common speech be. called a ]omt famlly

: ~AThe ﬁrst Act (XIV of 1859) was very sketchy It was

in 1871, ﬁhag a general Limitation Act (IX of 1871) was
enacted ‘but it had a very brief existence. Although
enacted in 1871, it did not apply to- suits instituted

‘before Apml 1873 ; and it Waslrepealed in ,October-

1877.

The scheme of Act IX of 1908 as of Act XV of 187 7

“so far as this question is concerned, is this. For obvious
reasons there must be time limit for all claims to

property. Now - property- may be owned - either by

individuals singly or jointly owned by groups of indi-
;,Vlduals As for property owned by individuals singly,
~we .have express provisions: Articles 48 and 49, for
moveables ; Article 144, for immoveable property As
for property jointly owned by a group of individuals,
_the most common class in this country is that owned
by members of a family, i.e;, descendants of a common

e O[1915]A.C.1100. . @ (1808523 Bow. 137 at p. 140.
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ancestor " For this ‘we. have Article 127. Article 123”

»zdoes “not- apply: to, Hindus and Mahomedans; but it

applies only to those persons who are. governed by the
Indian ' Succession Act (X “of 11865), eg,.Parsees,
domiciled” Europeans -see ~Shaik. Moosa .v. . Shatlk’

EssaW’ and Mahomed Rmsat Ali v. Hasin Banu® ;-

sectlons 187 and 190 of the Indian Successmn Act

Now Art1c1e 127 does ‘not in ‘terms apply to Hlndus
only, nor does ‘it say it will apply to such non-Hindus
only . as have adopted Hindu customs. The Article,
however, uses the expression “ joint family, property ”.
It means joint estate of an undivided family. o

“u»

[SCOTT C. J. ——The Words ]omt famlly can be taken
as one--adjective - quahfylng the noun property : the
alternamve -reading is, -the word .joint is. an ad3ect1ve
*referrlng to the compound noun famlly-ploperty Jer:

The expressmn ]omt famlly property means. plO-

B perty belonging to the members of a family descended
»j'from a common ancestm and which has remalned un-
- distributed in their hands It refers to ]omt property

._belongmg toa family. The word ]omt is used in the.
‘sense ‘of undivided. Does the use of -tlis  sexpression
Jlead to the necessary result that- Article 127 apphes
only to Hindus and only to such Mahomedans as are’

'uproved to ‘have adopted Hlndu customs of ]omt pro—
_perty? Isubmitno. T

“First of all, look at the changed phraseology In the

. Act of 1871, the Legislature used the word “Hindu”

and in 1877 changed it to “person”. It is said that

-~ thig changed phraseology is due to a’ des1re to 1nclude

Wlthln the section such Mahomedans as were known. to

have adopted Hindu customs of joint family.. Fortu-
:natelythese very enactments show that wlere the Legls-

lature alters an enactment on that- ‘account it knows
) (1884) 8 Bom. 241, . @ (1893) 21 Cal. 157 at p.. 163

L
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how to change its phlaseology, e.g.," Artmles 125 and

141 of the present Limitation Act. ~Under the Maho-,
‘medan law, a ,females estate is- absolute and ‘not re—'.‘,'

-stricted .like that of a Hindu widow. These Articles,
therefore, cannot and do not apply to all Mahomedan
females. In the Pun]ab under a Well-recogmsed custom

emstmg among Mahomedan land-holders, widows take -
.a restricted estate as in the case of Hindus: Wilson’s -

Anglo-Mahomedan Law, 3rd edition, p. 87, In Act XV,

of 1877 these Articles bore the same numbers and the
same phraseology ; but in Act IX of 1871, they “were.
-numbered . as- Articles: 124 and 142 and : differently

Worded They referred in terms to « Hmdus ' only.;
“When the Legislature Wanted to extend their operation

- in 1877, they did not supplant the term ““Hindu ” by.-
the “term .“ person ” (as they did i in Article 127) but "

- they” associated the words or’ Mahomedan ” Wltil
« Hindu ” wherever it occurred. " Thus in one case they
tfike out the word “ Hindu » and . substitute “person

-

for -it: 1n another case, they add “Mahomedan” to®

Hindu " The first change is Wldel in scope than the"

second one. Gompale also -the Artlcle 107 -where also

from tlies, expression. “Hindu ‘manager,” ‘the” word

* “Hindu " was omitted in 1877.

[ MARTEN J. :—What would have been the eﬂfectwi_f the

. Legislature liad put “ Hindu or Mahomedan” in place "

‘of “Hindu 7 ?]

" The Article would have applied to every Mqhomedan.
As the Legislature has used the word “person ”, it is
necessary to consider the import of the . expressmn
“joint famﬂy property - .

-

It is said the notion of a joint famlly is essentlally a
 Hindu notion ; the expression therefore must be inger-
-preted in the Hindu sense. Letus see whatis the
- Hindu sense of .the expression? .To begin with, the
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N AR iexpressmn we have got to mterpret is "“joint famﬂy
:;:— property ‘and mnot. merely: “joint : family ”. I would
Amwes  only point out that the argument on the other side
';ﬁﬂﬁgkmi would havé been more forcible if the expression used:
~Amupn.  were * property belongmg to. a ]omt family ”.. The
expressmn to interpret ‘would, in that event, be “.joint:
family ”. What is the Hindu sense of the expresswn
“joint- famlly property”? "Is 1t -the Hindu famﬂy
_governed by the Mitakshara, or by the Dayabhaga P
For a joint Hindu family governed by the Mitakshara
~ presents features essentially different from those pre-
sented by one governed by the Dayabhaga. Iam trying
to lead to this result: If you include - Dayabhaga
Hindus in the Article, then you will find it difficult to
exclude Mahomedans. Take the case of a Hlndu joint
"family consisting of two brothers, A and B and the
~fsons of A and B. The family owns property which has -
- descended from a common ancestor C. The position
~ under the Mitakshara is this: (1) The sons of A and
“the sons of B have an interest in the property by blrth :
ie., every single member is the co-owner with"the rest.
(2) All these members take over each Hther by sur-
~vivorship. The main features therefore are: (1) property
- by birth ; and (2) right of survivorship. N ext take the
‘same famﬂy as ‘governed by the Dayabhaga both these
" features are absent. (1) As between father and sons,
‘property in the sons arises not by their birth but by
“the death of the father (Mayne’s Hindu Law, sections 37,
. 248 324 ;- Dayabhaga; C. I, pll. 11-30). (2) As between
~ brothers and other collaterals, thére is no right of
‘survivorship ; each holds his own interest in severalty
(Mayne’s Hindu Law, sections 37, 265, 373 ; Dayabhaga
C..XI1.,,s. 1, plL, 26). The only features that are common
to the two systems are : . (1) property is und1v1ded ie.,
. there i§ community of 11;tereét ; and (2) members derive
" their interest from'a common ancestor, The state of a.
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‘Dayabhaga joint family is a tena.ncy-m-common each . 1917
" one has so to say a distinct share which on his death ————
- does nob merge into the whole but would pass on to his. - Pty
own heir even to his. WldOW -If then - you- mclude‘_, ' ABH:&JI‘_‘{
Dayf\bhaﬂa Hindus in Article 127 why are Mahomedans Anmapi,

(if they satisfy these two condltlons) to be excluded ?

- The expressmn “joint famlly is a loose expression
in eVery sense of the term. There is no corresponding
expression in Sanskrit texts, which use the word aﬂ%pﬁﬁ'
(undivided or unpartitioned). The expressmn is used
by English writers to convey a certain idea. - We say,
it is not used in its technical sense in Artlcle 127 but
“in common speech. Here, hOWeve1 the  expression
"~ we have got to construe is not ¢ ‘joint famlly” but “joint
family property ”. There is reason to suppose that the.
Legislature intended « joint” to go more with % pro-
perty ”. The expression “ with property alleged to be:
joint” isused in Act XIV of 185§ s.1, cl. 13 and it means’
'no more than joint estate of .an und1v1ded family, *
emp16yed in Article 107. If the Article is narrowly
~construed; it may be necessary to read into the enactment -
" thé words which are not there, e.g., suit by a person
’ governed by the Hlndu law of joint family or one who
has adopted as a custorm such law.- Even there, you will
* have agam to make provision for a Dayabhaga family.

“What can then be the reason for the Leglslature.
making a special proyision in respect of “ joint family
property ” in the Hindu sense. The cases arising in
‘the other High Courts, on which the other side relies,
‘'show that in all parts of India, in numerous cases
Mahomedan,families do not distribute their inheritance
for genemtiens and ﬁhey leave the management of the
_property- to one or other member: see Vellai Mira
. Rawuttar v. Mira Moidin Ravuttan® ; Stokes’ -Anglo-
‘Indian Codes, Vol. I, p. 947. Even a Hindu has to prove
o @ (1865) 2 Mad. H. C. . 414, )

_ILR10—6 ' S :
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1917 s (1) the enstence of a ]omt family property and (2) his
““—“““ known ekclusmn from it, before he'can seek ass1stance
ﬁfﬁn« -of Ar tlcle 127. - If a Mahomedan satisfies these. 1equ1re-
Aagim _. ments, Why ‘should’ the ass1stance of Article 127 be

-AHMADIL denied to him ? -

In this Presulency by far the largel propprtmn of
. Mahomedans are descendants of Hindus and thelefore“
the Bombay view is more ‘fitted to conditions of things.
“existing heére. . Moreover, the Leglslature from the very
_ start used the expression rather in a loose sense and
never intended it to be confined in its apphcatlon to
' Hindus albne.’ It has also used the. expression "“un-
~ divided family ” in sectmn 4 of the Partition Act av of
+-1893).and secmon 44 of the Transfer of Property Act (IV
- of 1882) as applicable to Hindus and Mahomedans ahke
see Sultan Begam v. Debi Prasad“) )

The expression ‘““joint famlly g ‘has, as sa1d above,
been invented by English writers on Hmdu law. - The '
“subject -of 301nt family is treated of as-a separate sub-l
~ ject first in -Mayne’s Hindu law.. * Neither in: the’
- Mitakshara nor in the Mayukha, is the subject treated
- of sepalately though ‘partition’ is so treated of..- None
- of the early writers, viz., Sir Thomas. Strange (1864) ;.
- Grady (1868); Cowell (Tagore Law Lectures, 1871’
Bhattacharya (Tagore LaW Lectures, 1865), have any
separate chapt;er dealing with “joint famﬂy -

Let us now brleﬂy,examme the hlstorv of the enact~
“ment ‘and what the different High Courts-have held:
~ First, Act, XIV of 1859. -Cases decided ‘here show.that’
. the expressmn ]01nt family property ”’ was apphed
‘to Mahomedans in cases in which thexe is apparently’
- no suggestion of a special custom: In Musst. Khy-
" roonissa v. Salehoomssa K hatoon® no spemal custom:
. was pleaded ;and the expression *‘ joint ancestral pro-
- perty was promlscuously applied to a° Mahomedan
" @ (1908) 30 AW 324 .- . ‘@) (1866) 5 W. R. 233,
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famlly There is no suogestlon of a specml custom in

- Achina Bibee v. Ajeejoonissa Bibee W; Chunder Monee
Debza v. Meharjan Bibee® and Bai Jamubb@ v. Mitha-
bhai Guilabbhai®. The next Act’ was Act IX of 1871.

It had a very brief existence from April, 1873, to Octo-"
-ber 1877. 1t introduced the Word *“ Hindu ”, Durmg
“this briet interval there were 1o reported cases and
there could_ be none because of the word Hindu”." -

[’SCOTT C. J. 1efe11ed to Kalz Kzshore Roy V. Dhu—-

mmjoy ROJ(‘) 1 -
[MERTEN J. referred to Devapa . Ganpaya (5)]

K Then came Act XV of 1877. It gave rise to a series -

“of dec_lsmns in our High Court. .The apphcabﬂlty of
_Article 127 to Mahomedans is fully discussed in Sayad -
Gulam Hussein v. Bibi- Anvarnisa®. Here, the falmly
was a Sayed family ; ; there was no allegation of a special-

‘custom; and no other Article was referred to. In- i

" Bavasha-v. Masumsha®, the Judges do not give any

- reasons but they adopt’ the reasohing in Sayad Gulam’s -
- case®,  The principle is accepted tacitly in Faki Abas

v, Faki Nurudin®’ which relies on -Bhaudin v. Shekh
Ismai®. The case of Sayadalli v. Aminbi® is entlrely

in our favour. - Then there is‘the case of Mulla Maho— '

mood V. Khadzzabzbz‘“’ decided by Stmhng J. on the
13th January 1902

In Abdul v. Mahomed‘“’ Batty J. does not say that

_"custom -musb be, proved before the Article. can be _

“applied to Mahomedans. No reference at all is made
to the Dayabhaga doctrine. ‘He -says that prev1ous
.:]omt possessmn is a. condltlon necessary to its

R (1869) 11'W. R. 45 oo (1889) 14 Bom. 70.
@) (1874) 22 W. R. 185. © ® (1891) 16 Bom. 191.
® (1881) P.J.150. _ - @ .(1887) 11 Bom. 425.
@ (1837) 3 Cal. 228 .- (O (1898) P, J. 393.
-® (1877)P.J. 194 (W 0. C. 6. Suit-No. 673 of 1900 (Un ‘rep.)

T® (1ssp) . 1700 c12)(1903)5 Bom L. R’ 355 e

1917

“Isap -,

AHMED .
Y | N N
ABHRAMJL
AnmabiL



191'; )

<o Isap

- Aumep
RV | A

" AHMADJL

608 'INDIAN LAW REPORTS." [VOL XLI

apphcablhty—a pomt Whlch has not been taken in any

of the earlier Bombay cases.” Those cases do not go on

" Art101e144 The cases of Fatma ‘Béo v. ' Ghisan Boo™

and Nyazgoolkhan v. Bibi Bu® decided by Batchelor.

i . _ . i o
\ExADL. .and. Shah JJ., are recent instances of the application

-~ of Artlcle 127 to Mahomedans. Thus for over. thlrty

_-years our High Court has umformly applied the Article
. to Mahomedans. - The Bombay view is upheld in Tagore

Law Lectures f01 1882.

. As for vthe cases ‘of the other ngh Ooults, T have{

already dealt with the early Calcutta cases: In Maho:
med Akram Shaha v. Anarbi. Chowdhrani®, the1e.

" is no reference to the. Dayabhaga view and tlre judg-

ment dwells only on the alteration in Iaw see Poy1 an

-Bibi v. Lakhu Khan Bepam(“”

In Allahabad, in earlier cases at any. 1ate, the ngh

* Court applied Article 127to Mahomedans see Sahzb Un--
nissa Bibiv. Hofiza Bibi®; Hashmat Begam v. Mazhar.
Husain®. Two years later ¢ame the Full Bench case of

- Amme Raham v. Zia Ahmad®, where that- Court came

to a contrary conclusion.. In the last mentioned case,

* however, the property in dispute had already passed

out of the famlly and Artmle 127 could not apply 1n
any case : : R

~

The early Madlas case of K‘hatz]av Ismazl“’ was

','governed by Act XV of 1877 and was a case. of self-.

-acquisition : Palcha v. Mohzdmm and Kdsmi v..
- Ayishamima® are against me ; and so is Abdul Kader

v, Aishamma®™.. The case of Commercial. Bank of
) India v. Allauoodeen Saheb® . has no apphcatlon for~

@ (1909) 11 Bom. L. R. 1083, .. o ) (1890) 13 All: 282." -
(@ 'A..0. No. 34 of 1915 (Un. rep) - ® (1889) 12 Mad. 380,

. O (1895) 22 Cal-954 - _® (1891) 15 Mad. 57. .

CW(1901) 7C. W.N. 185 . (0 (1301) 15 Mad. 60,
‘®) (1887) 9 AlL 213 at p. 216. . . 1D (189216 Mad. 61.-

®- (1868) 10. Afl. 343 at-p. 346, ) (1900) 28 Mad. 543 at PP 588 589
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family pmperty and not “property of a 'Hindu.- joint
" family ” ‘or “ of any: other joint family ”. In'section 1,
~Clause 13 of Act XIV. of 1859 the Leglslature use a sug-
~gestive expression “ the property _alleged to be joint™.
If we read the words rightly it seems the Legislature do
‘not intend to restrict them to any technical 1meéaning.
‘Then, in Article 107, “joint family ” and “ undivided
family” are used'in the same sense. In other enactments

’ there the allegation ‘was that the uncle and ﬁephew had = -
“agreed to put their earnings .into a common" fund— . :
Whlch could be regarded as joint family p10pe1 ty

To sumup the expressmn used in Article 1271s “ ]omt

~also (e.g., Partition Acb section 4 : Transfer of Properby

-Act, sectlon 44) the expression * ‘undivided family ”
used without restricting it to Hindus.” Even among
/Hindus, the expression “ joint family ” does not always

present the same features. A Mahomedan family, as

_set out in-Sayad Gulam Hussein’s case®, does not
- materially differ from a Dayabhaga family. Lastly, the

other view imputes to the Legislature either (1), ignor-

. ance of alleged well known facts or (2) an 1mposs1ble "
. omission fo provide for the entire Mahomedan popu--

lation which may be counted not by tens of thousands

but by millions. Assiimptions like these will have to.be |
-made to support-the other. view.. The Legislature have
used the expression “joint famlly as in common speech.

. This they have to do for an obvious reason. For, in the
“very nature of things they have got to make a' few
~words go a long way to. reach a variety of conditions.
This Court, if it subverts its v1§eW now, can only legls-

late : See Dalton V. Angus(’)

Thakor, in reply :—If the two tests of (1) communlty
of mtelest and (2) descent from a common interest

were successfully apphed the Artlcle Would apply not,

T (1835)1’ 1A @ (1881)6App Cas. 740 st . 812.
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only to Hmdus and l\hhomedans but to.- other com- ‘:
munltles like Pa1s1s and Chmstlans Tt would. -also-

o apply to a joint glft made by a. Chrlstlan father to his

sons ; “and. to a partnership which blought together“
ploperty 1nher1ted flom a common ancéstor. Article 123
appliés to cases governed by the Indian Successmn Act ;-
but sections 187 and- 190 of the Act are’ quite general .
Séction 190 applied only when the right of a dead.
" person is put forward as the basis of the property }
Khadersa Hajee Bappu, v, Puthen Veettil Ayzssaf

Unmahm

The Hlndus are a ‘community with “whom ‘the in--

 stitution of joint family is unique.- Such an institution

_isnot known to exist- so far as the Mahomedans are.
“concerned: - ' o '

. [MARTEN J —Among Mahomedans _the estate of the,
father descends and what the sons take on shares is the.

~ father’s property ThlS does not hold tlue of a. H1ndu';
famlly 1. C e

. To constltute a Jomt famlly property there must be
property of 4 “joint family : see Obhoy Churn Ghose v:
Gobind Chunder Dey®. Ttis not suggested even in:
Bombay that the term propelty 1s governed by_

“joint”. '

[MARTEN J. -~ Tf you read « ]omt famlly property

_as joint property of a joint. famlly, that Would be really;
‘in harmony with Article 107. 1. o

- Among. Hindus ' there were texts® spe01a1 to each
School of Hindu law ; "but the concept of joint famlly
* 'was commeoen to both the Schools, viz:, the Mltakshara.k
" and the Dayabhaga. Hindus setthng in Bengal accept-
--ed what was ertten in books peculiar t0- their School
But the 1nst1tut10n of a ]01nt family did remain ; only

“one of. 1ts incident, surv1vorsh1p, dlsappeared On
T

0 (1910) 34 Mad, 511 @ (1882)9 Cal. 237 at pp 240 243 -
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account of thls dlﬁerenoe Hmdus of Bengal dld not : ‘-19i-7."_ A

become Mahomedans of Gu3arat 4 T
Mahomedans have, it appears, not mfrequently hved - AHMED ¢

*_,: together in a.family and have their affairs carried on'. ABH"’R A']'u; :

- by ‘a’ manager . see - Mata "Din" v. Ahmad Ah(" AHMADJI

~-Baba v. Shivappa® ; Fakiruddin v. Abdul Hussein® ;"

< Shakul Kameed Alim Sahib v. Syed Ebrahim Sahib® ;.

,Durgozz Row v. Fakeer ;S'ahzbm 'v szam ud—dm

.Shahv.- Ancmdz Prasad(") But no presumptxon can

~ on that account .be made in thelr cage that they form

" a*“joint family ” ; Hakim Khan v. Gool Khan® ; and

. accrétions to property held by them do not become

joint family - property Abdool Adood V. Mahomed~

. Makmil®. b R T

CAV

SCOTT O J (BATCHELOR "VIACLEOD and MARTEl\ JJ
- concurrmg) :—The followmg questron has been refelred
- to a Full Bench, o e o

, Whethe1 Article 127 of the Seoond Schedule of
- Act XV of 1877 can- apply to the property of a Mahom-
‘medan: (or any other person not being a Hindu), and
‘not having been proved to have adopted as a custom
the Hindu law of the ]om’o famlly T co

- The quesmon referred is explessed to relate . to the
,.;apphcatlon of Article 127 of the Second Schedule
of Act XV of 1877 : the 1eference is, however, made in
a sult brought when the. Lumtatlon Act of -1908 had
~ come into operation. Therefore we take the question
- as relating tp Article.127 of the later Act. B

: " The exact pomt f01 detelmmatlon is’ whether ‘the
‘three Words “]omt famlly propelty ~as occarring in

‘0 (1912) 34 AlL 213. @ (1906) 30 Mad. 197,
& (1895) 20 Bom. 199.° © (1896) 18 All 373.
®)(1910) 35 Bom. 217. - ®. (1882)°8 Cal, 826.

. ®).(1902) 26 Mad. 373, - ®) (1884) 10 Cal. 562."
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Armcle 127 of the Act: of 1908 mean anythmg but

Of the three words so arranged two constructions

‘are possible.

Either * joint family.’ must be a~compound adjective

' ’_qnalifyi_ng ¢ property ’ or ¢ family property’ must be -a.
. -compound substantive qualified by the ‘adjective

‘joimt’.

" The word.*joint’ may be construed in & technical:
legal sense ‘or in a_loose popular sense.  In India
“joint’'in the "Article if used in a technical legal sense -

would attlact to itself the Word family’ and form’a
compound: adgecmve connoting - * appertaining to- a”

. joint family ” living as'an undivided Mitakshara 'or an
" undivided Dayabhaga family . 11ves In-a loose. popular’;_

sense ]omt family - pmperty mlghb mean undivided -
pxoperty of a family."

The explessmn ]omt famﬂy property’ is ﬁrst to be_

- found in the Indian Statute Book in clause 13 of
-~ section 1 of Act XIV of 1859. In Bengal (see DMusst.

Khyroomssa v.'Salehoonissa Khatoon®, Achina szea :

- v. Ajeejoonissa Bibee™ and Chunder Monee Debia. v.
-Meharjan Bibee®) and in Bombay (see Bai Janubbi v.

) 'Mzthabhaa Gulabbhazw) effect was given to the expres-
‘sion in'the Act of 1859 as embracing undivided property

of members of Mahomedan families not shown to be ]omt

~“families in the - Hindu sense. That constluctlon was
"only possﬂ)le if ¢ family property was read s a
- compound substantive.. In . the Act of 1871 the .

Leg1s1ature not only conﬁned the Words to an. Ar’mcle

@ (1866) 5 W. R. 238, _ @ (1874) 22W. R: 185..
@ (1869) 11 W. R. 45: -(1881) P. J. 150: .
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" 5express1y deahng W1th Hindus alone " but. coupled

““joint’ tor ‘family’ by the use ‘of & “hyphen. This.
‘hyphen appears in all copies and editions of the Act to~ ’
. which we have had access. In the Limitation Act
~of 1877. the . expression ‘joint faimly property ’ again
appears in the same connection bput. ‘the Article. 127

is mno longer confined to I—Imdus but applies to any

“person’ - The 1ntent10n to, couple ‘joint” ‘with
~“family ' is again emphasised by a hyphen. This we
‘have verified by reference to’the first. publication of

the %Qt for general “information in the Gazette, of.

India for 91st July 1877 after it had received the

Viceroy’s assent and also by reference to the official .
copies issued from the Government Press in Oaloutt.ar

in 1878. It follows, we think, that ‘joiht-family’ in

‘Article 127 of the Act of 1877 must be read as a.

compound ad]ectlve ‘and the expression . 'joint-famil'y

' property -must be read as property appertaining to a

: ]omt famlly

' This bemg s0, we think Sayad Gulam Hussein v. Bibi

Anvarnisa®- upon- which a long series.of Bombay

‘cases is based was wrongly decided. - There is good
reason to. beheve that Sir Charles Sargent was misled
by the Edition of West’s Bombay Codé then before him.

That was the Edition of the Indian Statutes in general
use by Judges of this Court in 1885. ' In West’s Code
Article 127 of the Act of 1871 is correctly printed with
the hyphen but the corresponding ‘Article of the Act
of 1877 is 1ncorrect1y prmted in that it omits ‘the

hyphen The copy of the Act of 1877 then in Sir_

_Charles Sargent’s Court has the words ‘joint family
property” ,printéd exactly as they were in the Act
of 1859. Sir Charles Sargent’s use.of decisions under
. the Act of 1859 for the construction of the Act of 1877

L @ (1885) P. J. 170,
ILR10—7 |
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——  would be 1nte111g1b1e if he had had the hyphened:
. phrase before him. -

--In Article 127 of the Act of 1908 the wording is .
precisely the same as, in the cmrespondmg Article of -
‘the Act of 1877 but the hyphen is omitted. - We have, -
however for the period of thirty-one years from 1877
to 1908 the definite indication of the Legislature; as we .
. understand it, that the words in the connection in which

£ IsAD - .

S ABHRAMIT
AHMADIL .

is therefore qlute 1nte111g1b1e ~we .do" not th1nk it

they appear should be used in a particular sense and-we

Ut INDIAN-LAW REPORTS. ' [VOL. XLI."

" do not think the ODHSSIOII of the 1ndlcat1ve hyphen after-
SO many years should be-taken as importing an- 1nten-,’,
tlon that a changed constluctlon should be adopted

Tt only remains to cons1der the argument based_ on the :

Workrng rule ¢ constat stare decisis’. On the apphcatlon -

_of this rule we have two recent demsmns of the Judicial -
Cammittee to gurde us, namely, Pate v. -Pate® and5 ,
" Privy Council case (Tricomdas Cooveryi Bhoya v
Sri Gopinath Jiw-Thakur®),” decided in 1916, to- the‘_%
~ effect that a long series of: demsmns based upon»

~ clearly erroneous construction of an Act is not to be -
followed, while a long series of decisions based upon- a-
" construction “not ‘free from doubt should not be™

dlsregarded Thele is.no substantial reason for thmk-'}

~ing that Mahomedan co-sharers-who have not y'ét sued.”
" to establish their, right to share in famﬂy property
“relying. upon the previous Bombay decisions under

Article 127 of the Act-of 1877 will be prejudiced by the.

narrower construction of the Act of 1908 -now. adopted, -
" for Article 144 sets up for an ‘excluding co-sharer -
K p,ractlcally the same penod for prescription in the case
. of 11nmoveable property as- Art1cle 127, while cases
~ where undlstrlbuted moveable famﬂy property : has.
ex1sted srnce the death of the last owner f01 more thani
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SIX yeals are SO rare-as to make the reductlon of the
prescrlptlve period of twelve. years under Article 127 to
sixX years under Article 120 a hardship Wh1ch may safely

be regarded as neghglble
- We' answer the. questmn referred in the negatwe

.. BEAMAN and HEATON JJ.i—=We only Wlsh to - add
that certain passages in our referrmg ]udgment were
~written- with special jreference to- the Mltakshara
~School* Wh1ch is- predominant in thls as over the
_greater, gpart of Indla A

~ Under the Da.yabhaga School of Bengal “rules,”

, dlﬁermg in some important points. from those of the-
~ Mitakshara, regulate the constitution of -the ]omt-
famlly, more partlcularly in its legal relations to
property. But it is true that the joint Hindu family,

" as a definite 1ega1' entity is as well- known “and
~recognized under the ‘Dayabhaga as - under ‘the
‘Mitakshara School, and so generally under the Hindu, "

as contra-dlstmgmshed from all other great systems of
“law.” It is equally true, that the “joint family” as a
_legal entity 1nvolv1ng definite legal notions, incidents
“and consequences is unknown to any other great
system. of law prevailing in the empire.. So that where
plOpeI‘i?S’ is spoken of as belongmg to a joint famﬂy,
it must primarily be referred'to a Hindu joint family,
‘and only secondarily to-such groups of non-Hindus as*’
can prove that they have by custom adopted the Hmdu
laW of the joint family. : :

SHAH J. -—Treatmg the quesblon referred_ to the
Full Bench as - rela.tmg to the Limitation Act IX
" of 1908 I am of opinion that' Article 127 of the First
Schedule of the Act can apply to Mahomedans even
though they may not be proved to -have’ adopted as ‘a

custom the Hindu law of the joint family. I express :

~no 0p1n10n—as 1t IS not necessaly to express any

1917,
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14917 - oplmon——as to Whether the Art1cle can apply to persons \
~  other than Hindus and. Mahomedans, who are ‘not

: proved to have adopted as a custom the Hmdu 1aW of

the 301nt famlly

The Artlcle in terms apphes to a person excluded :

from joint. famlly property to enforce a right to share' :
_therein. The answer to the question depends upon the
construction. to be placed upon the express1 on ]omt

: famlly property o . '

This expressmn was used in the L1m1tat10n Act (XIV; ‘
of 1859), section 1, Clause 13 ; and the dec1s1ons under
that clause show that it Was held to apply .to .

; Mahomedans The cmrespondlng Artlcle in the Act‘
__.of 1871 was in terms conﬁned to’ H1ndus -

In the L1m1tat1on Aot of 187 7 the Word person was ',
substltuted for the. word “ Hindu ’; - and the Article as’

“thus altered - was ~held apphcable ‘to Mahomedans

by Sargent C. J. and Birdwood J. in'the, case,-of Sayad

" Gulam Hussein v. Bibi Anvarnisa®. " This view Was";

followed. in subsequent decisions: see Bavasha V.

\Mdsumsha") Sayadally v. Aminbi® and Boo Fatma v. :'

Boo Ghisanboo®. The same view- has ‘been. acted upon -
in other unreported cases in spite "of the observations of -

 Batty J. in Abdul v. Mahomed® and of Beama\n 3. m~‘
_,Jan Mahomedv Datu Jajfer(*" S :“

. After a. careful cons1derat10n of the arguments on .

 both sides, it seems to me that though there. may. be'
_ ground to prefer the view that the expressmn ]01nt=‘«

family property ’ in Article 127 is used.in a techmcal-
and Hindu sense, as interpreted by the- other Indran'

: ngh Courts, and not in the broad and non—techmcalﬁ"

o (1885)P J.170. o (4) (1909) 33 Bom. 719,
@ (1889) 14 Bom. 70.. - (1903) 5 Bom. L. R. 355
C® (1898)P.J.393. . . .- ® (1913138 Bom, 449. -
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sense in- Whlch it has been 1nterpreted by d1ﬁ'erent

Judges of this> Court, the constructlon hltherbo put |

‘upon it by this Court is a- reasonably possible

" construction of the exp1ess1on At any rate I, am ot
satlsﬁed that it is wrong:" AS this point relates. to a.

“rule - -of limitation affecting. title to property, I am of

. opinion that'the view taken by Sargent C. T in Sa Jad ‘
G’ular{z Hussein’s case® in 1885 should be adhered to. It
seems to me that any departure from this long course of

demsmns is likely to result in 1n3nstlce and_ hardslnp

n the Act of 1859 there was no hyphen between the )

words ¢ joint’ and ¢ famlly . Inthe Act of 1871. there -
_was a hyphen between these words. In 1877 though
~ the Article was altered as already - stated . the. hypherr

was retained. ~In ‘the Act of 1908 the hyphen is

‘omitted. This account of the use of a hyphen is
o mterestmg but in my opinion it is not safe to base

.. any concluelon upon it. Isee no sufﬁment reason - to

- assume or to infer that the learned Judges who decided .

Sayad Gulam Hussein’s case® had not noticed the hy-
phen between the words joint ’ and ‘ family > in the Act

of 1877. The hyphen was certainly brought to the’

not1ce of the Court. in Sayadallz s case® in 1898, when
~ Ranade J. observed that the use of the hyphen by itself

"did not justify. any such restrictive interpretation.
~ If the Article with the Jhyphen.in the Act of 1877 could
" be applied—and I am not prepared to hold that the

Ie'trned Judges were wrong in applymg it—to

Mahomedans generally in this Pres1dency, I see mo .

, “reason why the Article without the hyphen in the Act
of 1908 should be held to be 1napphcable to them. -~

I see no msnperable dlf.ﬁculty in - mterpretlng ’rhe»"

‘ Word joint’ as'meaning und1v1ded’ ; and if the word
~ be understood in that sense the v1ew taken in

e
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Sayad Gulam Hussein’s case® and- followed in subse-
quent cases becomes easlly mtelhglble and acceptable

In view of the ]udgment of my Lord the Chief
J ustice, which I have had the pr1v11ege of reading, I do
not consider it necessary to state my reasons. in detail

~for the conclusion that the expression ]omt family

property ’ is susceptlble of the construction put upon it

+in Sayad Gulam Hussein's case®.

1 smcerely regret that I ‘am unable to agree with my’
-Lord the Clﬁef Justice and my other learned colleagues:

" on this question.

Answer accordmgly.

RR.

-

" APPELLATE OIVIL.

quore Szr Basil Scott Kt., Chze)" Justzce and My, Justwe Heafon

]‘-« Yer o

- BAI RAMAN DAUGH’IER AND HEIR OF BAI KIKI (ORIGINAL DEF}:NDANT. :

‘ .'f‘ No. 10), APPELLANTU JAGJIVANDAS KASHIDAS (ORIGINAL PLAmTlFF), _

: RESPONDENT . E , e

' Hindu law—VyavakaraMa Julcha— Successwn—-Non-techmr'al Strzdkam—Sons

take precedence over sons’-sons. o .

" The non-technical strzdhana of & Hmdu female governed by the Vyavahala. )

’ Mayukha descends to her son in pnonty to her son’s son,

" SECOND appeal from the decision of Mohanral Dolatral,

_ First Class Subordinate Judge, A. P., at ‘Broach, con-'
firming - the decree passed by C. M Jhaverl, Second
 Class Subordinate J udge at Broach

Sult to redeem a mortgage.v o

@ (1885) P. J. 170
" ®Second Appeal No. 847 of 1913. )
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