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the covenant into operamon Itis true that the defend-
Aants’ term of possession has been shorter than it would
have been if the law had been otherwise.’ ‘But I can-
not see how the defendants can 1awfu11y co'nplam of

._that. They must, in my view, be regarded as. havmg

“taken their chance'as to the 1engt11 of their possession.
As the learned District Judge observes: “Presumably”
- the mortgagor and mortgagee knew how they stobd ,
and T suppose the mortgagee took proper care of his
interests in view of the’ unsatisfactory nature ‘of his’

' security.” I am of opinion, for these reasons, that the.

contract between the parties hag eﬁectually been carried
out subject to the law of the country according to which
they must -Be taken to have contracted. It follows,
therefore, that the defendants are not entitled to any;
money compensatlon for handmg over possessmn to
the plamtlﬁ S _ __".:

" The appeal, therefore in my 0p1n1on faﬂs and should :

“ be dismissed Wlth costs,

SHAH J: —I am of the same opmwn A

Appeal dzsmzssed
“R. R.
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. On the 10th May, 1899, defendant -No. 1-sold the land in dispute to the
plaintiffs’ father f'orﬂ Rs. 40, aund delivered possession thereof to him. At the

same time .defendam’-c No. 1 execufed asale deed in favour of the plaintiffs
father which was not. registered. The plamtxffs remained in possession .till
1911 when they were dxsposeessed by defendant No. 2. Inthe suit to recover ”

possessxon of the lands, the plaintiffs having lost the unregistered déed of sale -
adduced secondary evidence of its contents. . The lower Courts accepted the -

vxdence and decreed the suit. - The defendants Qe.vmg appealed )

Held that the appeal failed inasmuch as the plaintiffs’ tltle was based on a
contract of sale accompanied by delivery of possession Wl}{ch was proved, -

Per Braman; Jo—"1 am clearly of epinioxi that neither the orig;inel' un-

registered deed of salg of 1899 nor secondary ‘evidence of it was admissible in -

the present case ta support the plaintiffs’ allegation that in 1899- there was
-a complete and. vahd sale of the property in suit eEectuated by delivery of
possessmn

" PER MAGLEOD, J. :—*In my opinion in cases of transfer of property under the

value of Rs. 100, if the transfer is effected by delivery of possession'

dccompanied by an unreglstered document that document canbe adduced in

evidence in order tof. shbw what was the character of the possession given by .

“the vendor of the 'Iand to the purchaser.”

Sy

- SECOND appeal from the demsmn of K. H. K1rk1re
First Class Subordinate J udge, A. P., at Nasik; conﬁrm—

ing the decree passed by S A Gupte Subordmate
Judge at Malegaon. .

Su1t to recover possessmn of 1and
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~ On the 10th May, 1899, the. defendant No. 1 sold to

plaintiff’s father the land i in dispute.for Rs. 40 by an
unregistered deed of sale and delivery of possession.

The sum of Rs. 40 was paid by plaintiffs to one Tukaram .

to whom the defendant No. 1 was indebted. The plaintiffs

remamed in possession of the land till- June 1911,
‘when they leased it to defendant No. 2 by an oral lease
for a period of eleven months. = At the end of the term,
defendant No. 2 declined. to hand‘ over possession to

- plaintiffs, The plaintiffs accordmgly filed. the present |

sult to recover possessmn of the land.
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The defendants coﬁtended'_;z_'nter. alia that the 1andf
was their ancestral property; that it was ‘never - soldv

: by them to plammffs and that they were never in-

debted to Tukaram.

A.t ‘the trial, the unretnsteled deed of sale: could not
be produced, for it was burnt i ina fire. It was, however
produced ab a previous revenue inquiry. The plaintiffs.
therefore examined Tukaram to prove. the contents of

‘the document and the fact of the sale accompamed by
’ de11ve1 y of possession.

The lower Courts 1et in the secondary ev1dence, and'

\ 'decreed the su1t

The defendants appea]ed to the H]gh Court

W J szbkar for the appellants: :—The sale i m thls_y‘
case- Was effected by an unregistered deed. It could not’
be received into evidence though it was for a- value’

~ under Rs. 100, by virtue of.amendments effected by

Act ITT of 1885 : see Narain Chunder Chuckerbutty v
Daturam Roy™ and Makhan Lal Pal v. Bunku
Behari Ghose®. If primary evidence of the deed is
inadmissible, more so 1nadm1ss1b1e is its - secondauryf

evidence.

"Nor can the plaintiffs succeed on the plea -of- adverse;

4 ‘possessmn "It was not raised in the lower Courts and
“no issue was framed on the point in the first Court. At
‘any rate, it should not be pelmltted o plaintiffs Who

were all along holding the land under a sale-deed Whlch :
was vo1d

. W. B. Pradhany for.the respondents, was not called -

upon.

': ‘QBEAMAN, J. :—S8peaking. {5 myself I am in agreement
~with the . contention «of the learned plead‘e.r for the

-1 (1882) 8 Cal, 597. ® (1892) 19 Cal. 625,
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‘appellants touching the a_dmiss&bility of the unre- -

gistered sale-deed of 1899. - The point is one of some

- interest and considerable importance. Not only has it

been the occasion of .much discussion in the Calcutta
High Court (see. Narain Chunder O'huckerbutty V.
',Dataram Roy® and Makhan Lal Pal v. Bunku

V‘Beham G'hose)® but I believe it has aheady come up -
for consideration in this High Court on more than one

occasion. Unfortunately I'have not been able to come

acéross the pa1tlca1ar appeals in which this may have‘

occurred. The point is this. In 1899 the plaintiffs allege
th\(i; defendant sold to their father the land in suit by an
unregistered sale-deed f01 the sum of Rs. 40 and at the
same time delivered’ possession. Now, in the Courts
“below the evidence of the sale, Whelevel it was separ-
. able from the fact of possession, seems to have been
_principally secondary evidence of the mlssmg unre-
‘gistered sale-deed of 1899. The learned Appelhte Judge
“of the lower Court has accepted the plaintiffs’ story
that the original was burnt. It is admitted that the
ooriginal deed was unregistered. Before the passing: of
the Transfer of Property Act of 1882, questions arising
- under ,section 50 of the old Registration Act, which
" gives priority to registered over all unregistered in-
“struments, had often arisen and caused.much difference

of opinion in the Calcutta High Court. Asthelaw then
stood, transfers of immoveable property of - less value.

than Rs. 100 could have been validly effected by an
unleglstered sale-deed, or they might have been effected
“by dehvery of-possession, or by delivery of possession
'accompamed by an Tunregistered. sale-deed ; but the

@morlty given to registered sale-deuds over unreglsteled .

- sale-deeds by sectlon 50 of the Registration . Act was

shown to have occasioned very.great hardship in’ many
cases, and .there can be little doubt that it was in

O (1882) 8 Cal 597 © ° @ (1892) 19 Cal. 623, -
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Judges of the Calcutta High Court upon the great in-

justice, which was often thus worked by the strict ap- °
plication of section 50 of the Registration Act that

section 54 of the Transfer of Property Act was enacted

in the year 1882. That section altered the law to. this -

‘extent that it declared that no sale-of 1mmoveable pio- ,

’perty although the value was less than Rs. 100 could be
~ effected by an unremstered writing. Such transfers .
“could thus be effected in one of two. ways only, either
by a registered - Wmtmg or by delivery of possession.:
-That clearéd up some of the doubts and difficulties

which had arisen in mterpretmO' section 50 of the

: Reg1strat10n Act along with section 17 (b) ; and as long:
“"as the law remained in that state, the position was this,

 that if a sale of immoveable property of the; value of less
" than Rs. 100 had been effected both by an unregistered

instrument and by delivery of possession, although ‘the

“unregistered instrament would have no legal &ffect, that

is to say, would not have tlansferred the property, it
could not have been excluded from evidence under
section 49 of the Registration Act; because it still

" stood entnely outside the category of erbmgs compul=
- sorily reglstmble under section 17 (b) It is true that
~unless such a tlansfer had. been made by delivery of

possession as well as by an unregistered writing; the
production of an’ unregistered writing in evidence
would have been_ entirely useless: The party rely-
ing on it might have proved, it is-true, that the writing
was executed and that the intention was.to convey the
property But inasmuch-as after the passing of the

‘Transfel of Property Act'sucha Wutmg would not have

that legal effect, his. ughts would have rem‘amed en-

" tirely unaffected by leading such eV1dence The case
is different where the sale had been effected both by an
‘ 'unreglstered writing and by delivery of possession,. for
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between the years 18%2-and 1880 as I have said, there' ‘
- cpuld have beén no. ob]ectlon to tendering the unregis- -
stered writing as evidénce of the nature of the transac-

tion under Whlch possession - had been glven "Thus,

where the Court found possession as’a-fact, and thef

only questlon wasas to the nature of its. orlgm ‘an - un-

registered salé-deed might very well ‘have been offéred”
in’ explanation of the transaction ‘pursuant to Which‘:
possession had been delivered.” In my opinion, how-
ever, the law was materially altered by the amendlng _
"Act of 1885, -That' Act inter alia declared that sec-.

tion 54 of the Transfer of Property Act was thence-,
forward to be treated as 'supplemental to the Registra-
tion Act. Judges have before this commented on ‘the
infelicitous use of the lancuage employe’d but I can find

«no other intelligent meaning in it than that section 54

is thereafter to.be read and applied by all Courts as
supplemental to so much of the Reglstratlon Act and

to so much only as that to which in. reason it belongs. .
Again, itappears to me that the only portion of the
“Registration Act .to which section 54 can in reason

belong is section 17, which declares what instruments

are’ compulsorﬂy registrable. Before section 54 . of the )

Transfer of. . Property Act Was passed, sales of immove-
able property of less value than Rs. 100 mlght have been

effected by instruments which were not registered and -

. were certamly not compulsorlly registrable. Sectlon 54

said that thenceforward no sale of. immoveable property,' )
no matter what its value could be effected by . Aany .

unregistered instrument. Now annexmg that to.sec-
tion 17, which, as, I say, is.in my- oplmon the only

sect1on to which it can properly be annexed the: effect -

Would be fo add to clause ) Qf the,t se_etlo_n the words :
4]l déeds of sale of immoveable property whatever its
~value.” If I am right in this interpretation of the-

_meanmg of Act IIT of 188o,vthe legal consequences.

1917,
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' 'becolne"apparent for then any unregistered deed of- sale

of immoveable property below the value of Rs. 100

- would not only not be effectual to transfer the property,

but would also fall within the comprehens1ve and strin-

-Qgent prohib1t10n of sectlon 49. «That section declares

in, the most unamb1guous language that documents.

-which. are made compulsorily reglstrable and have not

‘been reglstered shall not be received in evidence of any -

_transaction, &c. .-So’ that if after the Act of 1885 all.
_sales of 1mmoveable property, whatever the value of
-that . property mloht "be, were intended to be made
compulsouly registrable under section 17, it will be seen

to follow clearly that they could not be given in- evi- .

dence of the transaction, namely the sale, although that
transaction might have been effected and have been
_quite -legal, -complete and valid by mere deliveryof .

possession. If this be true of the document itself, it
necessarily-follows that no secondary evidence can be
given.- For I think it is a self-evident proposition. that -

“secondary evidence may not be given of that whiclt the

law declales shall not be glven as prlmary evidence.

I am therefore, clearly of oplmon that neither the

'orlglnal unreglsteled deed of sale of 1899 nor secondary

evidence of it was admissible in-the present case to
support the. plaintiffs’ allegation that in 1899 there was

‘a complete and valid sale of the propelty in suit
‘effectuated by delivery of possesswn That, however

does not in my: opipion con clude thé& case, and in what
follows I ‘believe that T may speak for my learned -

Dr other as well ag for myself. Section 54 still leaves it

open to the partles desuous of doing so to make a valid
sale of iminoveable property\of less than Rs. 100 by oral -
contract and -delivery of possession. In the present’
case we think that it.was quite open to the learned.
Judges below to find that the-prqperty in suit had been

~sold in that manner. - Even without adverting in any -
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",Way to the unreg1stere'1 sale deed of 1899 We thmk_’ -
- that there is ample evidénce on the record to support
. the decision to Whlch the” Court of, first appeal has

-come. Both the Courts have clearly found as a fact
that the pPlaintiff -has-had possession of the land -

: '.smce 1899 up to the year 1911, -and they, have also held ;
: though here no doubt they have been 1nﬂuenced by»the;
secondary evidence of the umeglstered sale-deed; that-

that possession was given pursuant to'a sale.” ‘There.1s

evidence dehors the unreglstered ‘sale- deed which is-
. amply sufficient, in our opinion, to suppmt ‘that con-
‘clusmn There is the evidence of Tukaram for example‘
who ' appears to have been theé iintermediary in: the.
 matter ‘and to have first-hand knowledge of all thé
“détails of the transaction that in 1899 the defendants’

.did sell the land in suit to the father of the plaintiff
“and that it Was» he, Tukaram, himself who delivered

- possession of the land to the plaintiff pursuant to the
sale.- *That-finding of fact would be quite. sufficient, .
f-a"standmg dlone, to meet the defendants’ contentions in
" this appeal. But there is another ground on which the:
“conclusion of the Céurts below can be very conﬁdently _

supported. The Courts below have found as a tact that

“the plaintiffs have been in possession from 1899 till 1911, .
and looking to the pleadings and the evidence ,We

cannot doubt that the meaning of the words “ till 1911 » '
is that the defendants-in that year entered into posses-

_sion under the lease given them by. tke plalntlffs ‘We
- have not’ the. date of the lease but it is comnmon ground

that its currency was at least eleven months and during -

“ that period at any rate the character of the plaintiffs’
“adverse possession could, not haveé been altered by the

de facto possession of the defendants. “So that in any-

- event it is clearly found that the plamtlﬁs have had more

than twelve years adverse p_ossess1 on-from May 1899 till

some period very near the end of 1911; and the title
ILR9—G - ' '
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. thus acquned by adverse possessmn would be qulte

had there been no allegamon of sale at all.

- On these grounds then “we think that the de01s1on of

"the lower appellate Court ought to be conﬁrmed and
, thlS appeal dlSHllSSed with all costs. -

MACLEOD J. =1 agree that thls appeal should be

-dlsmhsed on the g1ound that both the Courts below
_ have found as a ‘matter of fact that there was a sale

accompamed by delwery of possesswn and that is a

ﬁndlng of fact which we are not at hberty to dlsturb

But I regret that I.cannot agree with my learned'-

?'brother in the conclusmn that the Courts below were
~wrong in, adm1tt1ng secondary evidence of the deed

of 18997 which is said to hayve been burnt. In my

“opinion in cases of transfer of property under the value
~of Rs. 100, if the transter is effected by. delivery of
~ possession’ acoompanled by an unregistered document

‘that document can be adduced in ev1dence in order to
show-what-was the character of the possession given by

.the vendor of the land to the purchaser. I think it

must be agmitted that it would be so but for section 4
of the Trangfer of Property Act, and I am not prepared
to say that the effect of that sectlon is to make docu-
ments purportmg to. be -sale-deeds- of immoveable
property under the value of Rs. 100 “compulsorily-

- registrable, so that if they are not” registered they can--
-not- be adduced in ev1dence under -section 49 of the.
Reglstratlon Act. Section 4 of the Transfer of Property
- Act says that paragmphe 2 and 3 of section-54 shallf
“ be. read as : supplemental to the Indian Registration -
Act, 1877. . The. first part of section 4 says: “The

chapters and sections of this Act which relate to con-'
tracts shall be taken as part of the Indian Contract
Act 7 Therefore the section makes. a distinction
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.between those sections which relate to contracts which
are to be taken as part of the Contract Act: and certain
sections ‘which relate to registration which are to be
read as supplemental to the Registration Act. ‘Now,
supposing -paragraphs -2 and..3 of section 54 of the
Transfer of Property Act were to be found at the end of

.the Registration Act, then in my- oplnlon that would
‘not have the effect of including-transfers or documents

‘which purport to transfer an interést in property of the

“value of under 100 in section 17 so as to make them

compulsprily registrable. \I”A,confess that I cannot see

‘what particular effect it would have if paragraphs 2
and 3 of section 54 of the Transfer of -Property Act
‘were read at the end of the Reglstra,tlon Act But
there i¢ one thing I am perfectly clear about that .it
would not have the effect of introducing instruments
relating to transfer - ‘of- property under “the ,value  of

~ Rs. 100 into section 17 In my op1n10n therefore, if a

_contract for sale is made between two parties of,propel by

under the value of Rs. 100 and possession is given, then
a transfer takes: .place under section 54 and’ if it .so
happens -that at the same time a sale-deed h‘lS been
executed, and 4 questlon arises in future Whethe1 as a
-matter of fact the sale was - effected, then -that un-
registered document can be given in. evidence in order’
“to prove that possession was given to the person setting
-up a 11ght as a purchaser either in pursuance of.a
contract of sale or to effect a sale Therefore, in my
epinion, the evidence Tregarding this burnt sale-deed
of 1899 was rightly admitted in the Court below. -

Decree confirmed.
R. R
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