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APPELLATE OIVIL
_L_..____'_.___..
.- Before Sir Basil Seott, -kt , Chief Ju;stz'ce' and Mf. Justice Beaman.

IMAM vavap IBR -‘sHI\[ AXD ANOTHER (ORIGI\IAL DereNpaNTs Nos, 2 AND 3),
AppirLaNTs . BHAU APPAJI JADIIAV AND OTHERS (omGWAL PLA!NT-
. 1FFS AXD DFPE\’DANTS Nos. 1 aND 4), RESPO\IDEI\TS G ‘

: Regzstranon Aect (X VI of 1908) sec. 1 7’—-00mpulsor ./Regzslratwn—-Rajmamd

and Kabulayat—Mortgage of lands in -an Inam willage—Mortgagor
passing a Rajinama in favour ofa third person-—Kabulayat by the person
to the Inamdar—-Tra,nsfer of K. Izata in Inamdar g books—Ewtmctwn 0/' tlza
eqmty of redempzzon . . :

One A holder of lands in an Inam village mortgaged the lands Wlth one R

_ (father of defendants Nos. 2 and 3) in 1871. In 1875, & passed a Ra]mama:‘

in favour of one J and gave notice to the Inamdar.to transfer his Khata in the -
Inamdar’s booksto the name of J. J on the same day passed a Kabulayat. to”
the Inamdar agreeing to pay assessment due to Government, J in turn had
the Khata transferred to one V who in 1878 executed a Rajinama in favour
of defendant No. 2. In 1913, plaintiffs as the heirs of A suedto redeem the
property. The deféndants Nos. 2 and 3 contended that they had become ;
owners of the lands: The Subordinate Judge dismissed the suit holding that V

A transferred his interest im the lands by the Rajinama in 1875 and, th‘erefore—

the plaintiffs had 1o, interest in the lands as owners.. The Assistant Judwe, in
appeal, reversed the “decree and allowed redemption on the groumd that the -

_Rajinama by A could not be proved in Court as it required reglstratlon Qn_

appeal to the ngh Court,

Held that the plaintiffs’ suit'to tedeem must fail as the Ra]mamas and -
Kabulayats although not registered were good evidence of the transfer having
taken place since they weré documents between the occupant and his superior
holder and not documents between the transferor and the transferee : they
recited the transfen which had taken place presumably for consideration but ‘
théy themsehes dxd not purport to operate as transferring any interést to
another : : .

Held furthel, that even assummg that they fell * within the terms of-
section 17 of the Indian Revlstx_'atxon Act, 1908, as operating to extinguish an”

" interest in immoveable property it was not shown that’ they required registra-
txon, the interest extmgmshed by them being of a value less than Rs 100

© Second Appeal No. 830 of 1915.
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= Heldy also, that at the time thes¢ transactions took place From. 187 5o 1878~

ev1dencmg the’ transfer,. but payment of - pnce and dehvery ‘of * possession -
completed the transactlon

SECOND appeal agalnst the decision of ‘A. Montgomeue o
Asswtant J udge at - Bélgaum, reve1s111g the decree
passéd.by K. 8. Kulkarni; Subordjinate Judge at Athani.

5 Smt for redemptmn

acqulred by defendants Nos.2'and 3. -

In 1875 Anandrao. passed a Rajmama by which he -

addressmo' the Inamdar of the vﬂlage stated that he gave

_notice . that he had that day ' transferred his. Khata*

i orrethe1 with-all the rights appertalnmg to the same to

Jyotl bin Appaji Chavan. On the same. day Jyotl;'

fpasssda Kabulayat. to the Inamdar stating that the

. Vahlwat of the Khata land be entered in his name and"
<that he would be respons1b1e to pay all arrears of'.v,

-1 1evenne d‘u,e to Government 1n 1espect of the land

Jyotl in. turn- had ‘the Khata transfemedf to one‘;

V1shnu Narayan who in 1878 executed a Rajinama 1n
» favour of defendant No 2

In 1913 plamtlifs glandsons of the original mortgagmi

‘ Anand1ao sued to redeem the mortgage of 187 1f«

Defendants Nos 2 and 3 who alone defended the suit

3’ pleaded that in consequence of the several Rajinamas

'{and Kabulayats they had become owners rof the land ;

ijj that the sult was barred by res 7udzcata and 11m1tat10n A

The Subordmate J udge held that the. sult Was barred}

'_'by res 7udwam and that the defendants had become
L ”ILR 8—7
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The lands in su1t were situate in an Inam village and
were; ougmally owned by -one Anandrao In 1871,
Anandrao mortgaged them with possession to Ibrahlm,?
father of defendants Nos. 2and 3 and Rachappa father of -
defendant No. 4. Rachappa S rlghts were subsequently

91T,
1t‘ as ot necessary accordmg to the law that there should ‘be any docnment e Ll T
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fowners ‘of the land. He therefore, dlsmlssed the: sult

" with the following observatmn on'the question of the
«, defendants’ t1t1e :

~ !‘

* Entering mto the questlon of title agam we ﬁnd that Anandrao transferred

hls interest in the land by a Ra]mama in 1875 (Exhibit 61). This Rajinama

was a mode of transferrmg lands which was then -usual (vide, I.L. R.~11

. Bom. 174). "Anandrao reserved no rights’ to himself by, the wordings of this

Rajinama. ' The transfer wasg, 'therefore, comp]ete and every right ~of - the

" mortgagor was extinguished. The only remaining outward symbol of owner-
* ship was the Khata of Anandrao.» “Possesion had been already given to the’

mortgagee in 1871.. This Rajinama in favour of a stranger Jyoti in 1875 left
nothmg to Anandrao or his heirs (vide, I. L R.1 Bom. 91). The land Veing. -

..in an Inam village, the Ra]mama was vlven to the ‘Inamdar. The Khata of
" the landﬁ has been accordingly ‘taken from plaintiffs’ family- since 1875. -

Plaintiffs have thus no interest in the land as ~owners and are, not therefore v

i ent1t1ed to maiatain this suit for redemptlon

“The Assistant’ Judge on appeal reversed the decree
and allowed the plaintiffs to redeem on tha ground that
the Rajinamas and Kabulayats in alienated villages.
‘had no legal standing at the time these -transactions

- took place; that the Rajinama by which Anandrao -

transferred his interest to the Inamdar was a document

. which- required registration and so it could not be

proved in Court.

The defendants Nos. 2 and 3 appeéledv to the ngh

- Court. -

Coyaji with P. B. Shingne for the appellants:—The
Rajinama and Kabulayat in this appeal were passed not

~with a desire to transfer the equity of. redempmon to

the mortgagee and thus to make him absolute owner of
the. property. They were documents between the

“occupant and the Inamdar passed with a desire to effect -

_ amutation of Khata and ‘can never bein themselves:
' documents of transfer of property. The tra,nsfer wash
complete by means of oral sale followed by change in -
" the nature .of possession: see Motibhai Jijibhai v.-
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“Desaibhai Gokalbhazm.v mGaﬂ Na mycm v Gopal

fRamchcmdmm “Vishnw © Sakharam' Phatak, .
',Kashmath Bapu Shankar®. - If the- Ra]mama and
Kabulayat are regarded as extmgmshmg the equity

of redemption, \ ‘their: registration  is- exempted by

section 90 of the Ind1an Reglstratlon Act which should
be held as retrospective-and failing in this contention-
‘there is pothing to show that the interest extmgmshed :

“was of the value of Rs. 100 or upwards:- - .

Jayakar with 4. G. Desai, for respondents Nos 1A_"

and 2 :—The Rajinama and Kabulayat were intended
to creéate owership in the mortgagee. Therefore, the:
same ought to have been registered.. There is- nothmg
to show that the interest extinguished was not -of the

value of Rs. 100 or upwards -Section 90 of the Regls-;‘

“tration Act cannot apply to this case and the cases
_mted ‘on: behalf of the appellant do not apply ‘The
'case is not governed by Land Revenue Code. ‘

.ScorT, C. J. —We see No reason to dlffer from the

conclusion by the learned Assistant Judge on the‘-

questlons of res judicata and limitation.

- The only other point arlsmg on the appeal is Whether
the plaintiffs had an equity of redemptmn remaining in’

them, ‘and.that depends upon whether the Rapnama or

the series of Rajinamas upon which the defendants

“rely required reglstratlon The 1ea1ned Assistant J udge )

observes: - - - X .
¢ Tt is perfectly clear that the transactxons with regard to the Khata of the

2and which took place between 1875 and 1878 were intended to transfer
ownership, Mutation of names was a well recognized means of transfer, )
,Unfortunately for the defendants, Rajinamas and Kabulayats in alienated ,

villages had no- ‘legal standing at the time these transactions took place.
Act I of 1865 did not apply to such villages. The Ra]mama by which

.Anandrao transferred his mterest to the Mamlatdar was, therefore, & document "
whxch required registration, and 80 it cannot be proved in Court The result”

(X) (1916) 41 Bom. 170 . @) (1914) 39 Bom. 55
@ (1886)"1'1 Bom. 174.

]917

Imm VALAD
Innmm

0. o
BHAU
APPAJU



_‘51_4& INDIAN LAW REPORTS.< [VOL: X LI~

*is o doubt unfortuna te. . The defendants who. have all alonw supposed them-'
selves to. have an mdefeasxble txtle, now ﬁnd themselw e llable to be redeemed -
.- by the pl'nntlﬁ's the conduct of whose predecessor-in- title” appears to ha‘»e
* béen all along thoroughly dishonest. ( See remarks by the- Dlstmct J udge in=

T . ‘the Judgment in the previous suit).” :

.-The. Ra]mamas upon Whlch the- defendants rehed
“were three in number.~ First, there was a Ra]mama in®
"1875 by which the mortgagor. Anandmo address1ngthe
"Inamdar of the Inam village stated that he gave notice
,th.at he had that day transferred lus Khata together

‘with all the rights appertaining to. ‘the ‘same’ to0. Jyot1
“bin . Appaji Chavan residing at the place aforesa1d The
) Ra]mama was duly given in. writing. ’ -

On the same day Jyoti Appaji addressed the Inamdar
‘statmg that * the’ Vahivat of the ‘plot of land~ of the
“Government Khatea is entered in" my name.. I agree to"
“that from-this day’s date. You will be pleased to enter:

my name in the Government record as the Vahwatdar
-of this plot of land bearing the above mentloned Survey

‘number in the place of - Anandrao "bin Mansmgrao

Jadhav.. I - hereby agree to pay all the arrears. due to

, Govemment in 1espeet of this Survey number.”’ B

" The Inamdar was apparently the grantee of the assess~
»ment of the village which primarily was. due- to
Government« and was asmgned by it to the Inamdal
and although Act I of 1865 did not, .apply to” ahenated
_v1llages it is evident from: these doeuments that. the"
‘Khatas in which mutation of names was effected were
‘kept in - -the alienated v1llages in the same way’ ‘ag-in”
-‘v1llages where there had been no allenatlon At upon:‘:
‘a transfer of the occupancy rights, the reglstered’.
,oeeupant did not provide for the Irrutatlon of names ’{
e would be’ liable for the -arrears of assessment and’’
'all ‘asséssments falling due in- future. By the Kabu- .
,1ayat the transferee of ‘the oceupancy rlght agrees
‘to:pay - ‘those arrears and to be Tliable “in .the futu1e
The’ Ra]mama and the Kabulayat both in - the case of
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Jyoti, ‘and ‘presumably the subsequent documents of
the same nature upon which the defendants relied until
the Khata came to be reglsteled in their name, are docu-
" ments between the occupant and- his superior holder;

‘and not documents” between - the transferor and the -
transferee. They recite the transfer which has taken
place presumably for consideration, but they themselves ‘

do not pu1 port to operate as transfelrmg any 1nterest to

>1917:
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~ another. If they fall w1th1n the terms of sectlon 17of

‘the Registration Act, it is because in some Way they‘

: onerate to extinguish an interest in immoveable p10-
pelty, e1the1 the interest of the occupant ‘to remain’ on

the Khata upon ‘the terms of paymg the assessment, ‘Or

the ;ntetest of the Immdal to receive the assessment
from. the paltlcular 'Khatedar. Assummg that byt
reason of such extlngulshment they are documents of
the. nature aimed at by section 17 of the Reglstlatmn

Act, reglstratmn is not necessary unless it is shown )

that the interest extinguished was -of.the value of
Rs 100 or upwards. Now the assessment to which the
Inamdar was entitled was an assessment of Rs. 18 a

"yean, and there is no evidence as to the amount-of any.

arrears of’ assessment which Jyoti undertook to .dis-
,charge There is nothing to show that the occupant
could not relinquish his Khata at any- tlme prov1ded

some other occupant was found to take over the lnbl-' '

lity for payment of assessment. Thelefore, there ig: no

- reason’ to- capltahze the assessment of Rs. 18 by any,
,number of years’ purchase, and this bemg 80, it.-is;

1mpossxble to hold that it is ploved that the 1nfelest 1f
any, extmgmshed by -the Rajinama, is of the value of
Rs. 100 or - 11pwards It is, therefore, 1ot shown: tl)at

the document is compulsouly reglstlable, SRR

“ The -, learned As.s1stfmt Judrre obser ves that the |
‘tmnsactwns with regard to the Khata of the land Wluch N

took - place between 1875 and 1878 were intended” to
"ILLR8-8 .
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transfer ownership.” That is, I think, an inaccurate
statement, but in this inaccuracy the learned Judge
does not stand alone, because similar inaccuracies -of
statement are to be found in judgments of the High.

" Court over a series of years with reference to Rajinamas
“and Kabulayats. . It would, I think, be more accurate to" -

say that Rajinamas and Kabulayats, that is, transactions

Wlth regard to the Khata, are the general accompani-
ment of transfers of ownership of occupancy rights. -

The transfer, however, of the beneficial ownership is a ’

transaction not between the Khatedar and his superior -

~ holder, but the Khatedar and the incoming occupant.

At the time these transactions took place from 1875

* to 1878, it was not necessary according to the law that

there should be any document evidencing the transfer.
Payment of price and delivery of possession completed
the transaction. In the case of the owner of the equity -

of redemption, in property mortgaged with possession
to the mortgagee, the only remaining outward symbol -

-of ownership, as the learned Subordinate Judge has
~well put it, is the Khata, and when the equity of,
. redemption is transferred, arrangements are made for

mutation of names, so that the Khata or the outward

' symbol of ownership, would be in the transferee of the

equity of redemption. That is the explanation of the -

‘Rajinamas and Kabulayats which resulted in the claim .

of the defendants to hold the equity of redemption-as
well as the rights of the mortgagee. The Rajinamas

- and Kabulayats are good evidence of the transfers -

having taken place as the defendants claim, since they

- contain the admissions of the transferors and as it isnot

shown that they required registration, we are able to .
decide in accordance with what the A551stant Judge

. was convinced was the justice of the.case. ‘We hold .
,\that the defendants-are shown to be the owners of the
- equity of redemption, and therefore the plaintiffy’ suit

to redeem must fail. We set aside the decree of the
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flower appellatea Court and dismiss-the:suit with’ costs

Ham.Pm anjpe v, :Navajee Parsu Kapse“’.“ n the llght
of the fuller ar gument we have had,ln this case,’ and the
many dlfﬁcultws it has revealed T reahse that in- one,
passage I used much too- loose and general’ languag
I should have -said’ ‘that the" con]omt effect ‘of a Rajl- :
nama’ and & Kabulayat between @ mo1tgagor and’ al
mortgagee, of between a mortcraffm and a thud party,
Was o 1nd1cate that in_the . first case the equrty of-
edemptlon had been extmgulshed that in the second
‘case; 1t had been transferred The fact Would I belleve

alvvays be found o _be: s0,- thoucrh‘ Since ‘the actual

e‘itlnct‘lon or’ transfer ‘must - ex h Jpothesz have been
effected e1ther orally or.by . another. vvr1t1ng, it"is by no
ineans so clear that the fact could always be p1oved
};In *the present case I see no reason in law to prevent
' 'do not - WlSh to add.an’ unnecessary Word to the

full explanatory analys1s of the true content, and the

legal limits" to be put-upon. the scope and effect of. such

papers and the statement of the resultant law govern- :
ing this, and all.like cases, in the ]udgment of the Chief

Just1ce ‘T am: sat1sﬁed ‘that it“is" accurate -and, must

supersede much confusmn of thought or expressmn or

both to be found in enher ]udgments It makes this
:pomt Whlch 1s of cap1tal importance in decldmg the -
‘case. before s, qulte clear,” that Rajinamas and Kabu-'
_ layftts can never be in themselves documents of transfer
ibetween the part1es respectlvely giving them to_the .
: Government or other over-lord. -

Decree reversed
©3 G R.:

. (1) 8. A 87 of 1915 decrded on 23- 1 1917 (Un, Rep)
1B B 9 <
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