,.,J udge at Gokak. L , - )
The facts materlal for the purposes of ’ohls repmt ar
‘as follows — L
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Before Sar Baszl Scott Kt Ckzef Justwe and Mr Justwe Beaman

TAJBI ROM ABALAL DESAL AND ANOTHER (ORIGINAL PLAINTINS), APPEL-

. LANTS ». MOWLA KHAN waLap ALIKHAN DESAI -Axp QTHERS’ N

(omGINAL DereNpAxnTs), RE%PONDENTS oo .,\ :

Mahomedan Law—Marmage with a wife's sister” durmg the contmutmoe of ﬁrst‘ -

marrzage-—IVhetlzer invalid or wholly w‘—Legztzmacy of the i issuz of such. .

_ marriage..

. Under the Mahomedan Law- the mamawe w1th a foes suter dunng the ‘

subsxstence of the first marr 1age is on]y faszd (1nv1hd) and. not. batil (voxd) -

The issue of such mamage is legitimate and can inherit.. )
Azzunmssa Khatoon v. Karzmunmssa Klatoont), dissented flom

SECOND appeal against the de01s1on of 8. R. Koppikar,

1

]nrst Class Subordinate Judge, 'A.P., at Belgaum, con-°

P

The property in. smt belonged to one Hussankhan

He married one Amabi and during the subs1stence of

iﬁrmlng the decree passed by .T H. Bettlgu:l Snbordmate )

E h1s marriage Wlth Amabl he married her S1ster Sadabl

By Amabi he had no issue ; s by Sadabi-he had a’ daugh‘rer
‘Tajbi (plaintifi No. .1). Hussankhan dled in 1868

leaving him survwmg Amabl ‘Sadabi, Tajbi (plalntlff "
- No. 1) and a first cousin : of his named Mowala Khan -

o (defendant No. 1)."

: Amabl and Sadabi "having- subsequently dled Ta]bl
. as the daughter and heir of Hussankhan sued to recover

: possession of Hussankhan’s property Wronofnlly with-

held by Mowala Khan (defendant No. D.
Defendmt No. 1 contended nter alza that the marri-

‘

. .% Becond Appeal No.1001 of—1915
. @(1895) 23 Cal. 130, |

,age of -Sadabi- Wlth Hussankhan was void and that .
: therefore Ta]b1 could not inherit.
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L The Subordmate Judge ‘found that Tajbi (plamtlif'

“fNo 1) Was not entltled to’ any shale but allowed: plalnt-

iff No ~2 who was. "the purchaser” of rlght title - and-
1nterest of Amabls shale,, one-foulth shale 1n the.
plalnt property. - -

" On. appeal the decree was conﬁrmed the learned J udge
obselvmg that the case of Azzunmssa Khatoon v.Karim-~

unnissa K haz‘oonﬂ) was dhauthority for holding that the

‘marriage of Sadabi was void under tK\Mahomedan Law

_and her dauchter Ta3b1 (plalntlﬁ No 1) Was ﬂlegltlmate
) and could’ not 1nher1t RO . ST

Plalntlﬁs appealed to the H1g11 Cour S
Tyabﬂ w1th T R.” Desai, . and S."G. Desai’ f01 the.

appellants .—The only questlon is whether a marriage-
" of a Mahomedan with his wife’s sister during the life-
B3 tlme of the first wife. and during the ¢ontinuance-of the ,

ﬁrst marriage is entirely void so as to render the . issue

" born of that marriage illegitimate. The lower Courts,

in following Aizunnissa Khatoon V. Kammumnssa.
Khatoon(l) held that such a marriage was illegal. The;
case of Aizunnissa Khatoon v. Karimunnissa K. hatoon®

- is wrongly- decided. It is against the texts of Maho-
-'medan Law, and is not binding on this - Court,

According to the true view of Mahomedan Law such.

* a marriage is melely faszcl (voidable) and _not batzl
(void); and if it is consummased and’ children are b01n
of it they are at any rate not illegitimate and cannot be

excluded from inheriting the estate of their father. Irely -

~ both upon the texts of Mahommedan Law and upon the

-view thereof taken by modern text ertels viz, Baﬂhe,

»Ameer Aly, Abdul Rahlm and Abdul Rahman and
o othels

© Asto texts, see (@) Patwa i-Kazi Khan p. 491 (b)'_f-
fHedaya Book 11T, Chapter3 (¢) Kanz-ud- Daqalq, p._ 103; -
() Inaya Vol. IT,ps 74; (¢) Tahtawi, Vol. II .- 59
Caecso L ®(1895) 23Cal. 130, k
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 (F) Fatwadi- Alamgul Vol. T, p. 259 (Baillie, p. 32). The’

view taken in Fatwaq-AIammm should be accepted
because it is an authoutatlve treatise of Mahomedan

Law dating since the time of Aurangzeb and has been

-accepted as'a high authouty by 00urts f01 over two
" centuries. : o

As to modern text-writers; (a) Abd‘ul Rahim' in his
_ ’\Iahomedan J umsprudence, observes a dlstmctlon bet-
" ween marriages, batil and fasid, and in’' spite of tlie
decision of the Calcutta High Court bhe is inclined to
" class a marriage with a wife’s sister as falling. within
the class of fasid and rendering the issue legitimate.
(b) Abdul Rahman, in his Institutes of Mahomedan
Law, Article 135, sets out following the Falawa that
-even if the marriage is bad the children are legitimate.
“(¢) Ameer Ali, in- his treatise of Mahomedan Law,
took the view that the marriage was onlj JSasid and not
batil: see Vol. I, pages 236, 316, 319, 368, 369 and 386.

(d) Wilson :—No doubt he takes the view against us,
“but he implicitly accepts the case of dizunnissa Khatoon
" v. Karimunnissa Khatoon™ without ‘any distinction or
" digcussion : Article 394, p. 48. Wilson cannot be taken
as an authority on this point, his coneclusion not being.

supported by any independent reasoning. . '

As to the case of Aizunnissa Khatoon v. Karim-
unnissa Khatoon® the learned Judges fell into four’
obvious errors, viz., (a) they did not realise the weight
to be attached to Fatwa-i- Alamgiri ; (b) they ignored
‘the fact that the Quran did not make the issue illegiti-
mate ; (¢) they did not realise adequately the distinction
between temporary and permanent prohibitions and the
. effect of consummation ; and, lastly, () they erroneous-
‘ly assumed that such a ‘marriage was opposed to t'he
. customs of the people, and was never met with in

practlce
o (1’895) 23 cal. 130

« ILB 8—% .

Tass -~
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v,::i‘91,7.'. '

= TAJBI
s .

- KIAN,

488 INDIAN AW REPORTS. [VOL XLI

Under these cucums‘rances the appellant Tanl bemg a

~ legitimate daughter, is entitled to a share in the estate of

 the deceased Hussankhan as a.dfmghter and the decree
; MOWLA "

of the lower Court should be varied to that e\:tent

Coyajee with G- S. Mulgaonkm for the 1espondents :
Nos. 2 and 3:—The case. of Aizunnissa Khatoon V.’

* Karimunnissa Khatoan“) is rightly dec.lded That -

, _decmlon is based upon the Quran, the quonty of texts
and upon other considerations all of which outweigh
" the rule to the contrary laid down in Fatwa-i-Alamgiri :

see Qulan Sale’s Edn., Chapter IV;p. 368.

As to the texts, (a) Fatwa-i-Kazi- Khan, section 306

: ]ommg of two sisters in marriage makes the marriage.

with, the second void (batil) ; see Mahomed Yusuf’s
Tagore Law Lectures, Vol, 11, pp. 111,112,

) Hedaya Bk. 2, Chapter 1; Hamilton p. 78 ; Glady,
p. 28, Itisunlawful to marry and cohabit W1th two
women being mstels " o B " 

(¢) Kifaya, Vol. I, ».1, marriage can be only W1th a‘
mahal i.e., fitting sub]ect :

(d) Viquaya :—The connectlon should be in CI;E Way :
requued by law :

(e) Inaya: ——The genelal condlmon of m‘umage is
-'competency in ‘the matter of sanity and majority and a
- fitting subject (mahal) and mahal is a woman to whose

- marriage there is no legal Dbar.

N0 Kohistani, Vol. I, p. 248 :—There is no difference
- betwpen balzl and Jasid -in the matter of maulage .

( ) Rudd-ul Muhtar Vol. IT, p. 444 ThlS commentaxy‘
suppmts our submission,

.. As to the text ertels (@) Wllson p. 48 it is qmte :
clear that the Calcutta view 1% rloht - He interprets -

@ (1895) 23 cal, 130, . )



" the' prohibition as ‘being. mandatory. If -once the

‘marriage is illegal then consummation can have no -

effect ; (b) Ameer Ali is no doubt against me but he is

answered by the Calcutta Judges; (¢) Abdul Rahman .
_nerely sets out what he infers to be the rule to be found - -

ffom Fatwa and Tahtmm his Book (Instltutes of

‘Mahomedan Law) is only a‘collection of extlacts from "’

_certain books. Even he classes such a. marriage as
~absolutely. void (Articles. 134 and 133); (d) Abdul

Rahim’s comment is only by way of passing. . He does .
- not give a declded opinion, though from the language
cused it is posmble to suggest that he agleed Wlth.

- Anieer Ali. .

The case of Azzunmssa Khatoon V. Kammunmssa

Khatoon“) is also based upon a previous authonty of

“that Court: Shureef Oomsa V. Khzzm- OOnzsa K hamunm.

T. R. Desai, in reply.-

BEAMAN J. ——The only questlon we have to answer is

‘.Whether Tajbi is, under the Mahomedan | LaW the
" legitimate daughter of Hussankhan.

The admitted facts are that he ﬁ1st marrived*'Amab'i,

and subsequently her sister Sadabi, who is the mother

' of Tajbi. The later marriage took place durmg the

subs1stence of the marriage with Amabl and - both.'

- _sisters appear to have survived him.

‘The same question arose in the case of Azzunmssa :

. Khatoon v. ‘Karimunnissa Khatoon. M The Calcutta
High Court held that the issue of a sister of the

husband’s first wife, if -the second marriage was con-
tracted or'consummated durmg the continuance of the

- first, that is before the sister first married had ‘died or
been’ dlvorced was illegitimate.

'We are unable to agree with that view of the Maho-
medan Law.. There 1s nothlng in the Teasons to be

Cl) (1895) 23 cal. 130 L (3)' (1823) 3 8. D. A. 210,

1917,
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- found in the ]udgment thexe is nothmg in the mass of -

material upon which the], judgment is based, which; in
our opinion, would warrant a Court in over-riding so

- 'high and so clear an authority as the Fatwa-i-Alamgiri. -

Briefly the 1eason1ng of the learned Judges in the case
of Aizunnissa Khatoon v. Karimunnissa Khatoon‘“’~
may be thus summauzed —

@ No dlStlIlCthIl can be drawn from the language of

-the ongmal text in the Qumn between the pIOhlblted

women mentioned in if. ; .

The words used suggest no such distinction or any
intention to make it.

Tt cannot be maintained on gmunds of law, ot reason,
or even when looked at in the light of common sense.

(2) "The weight of authority (contained in the writ-
ings of accredited authorities on the tradition, and
the law) is agamst the law lald down in the Fatwa—l-
Alamgiri. '

(3) The reasoned -conclusions of Baillie upon the

- point, set forth in Chapter VIII, Bk. I, are his own, and

are not drawn direct from his chief authority, the
Fatwa-i-Alamgiri. They are, therefore,- entitled to no

more weight than the opinions of any other m_odei'n

writer on the Mahomedan Law. Similarly, Ameer
Ali; in summing up this'topie, is not clear, and even if

- his considered opinion is the same as Beulhes 1t 1s'
certainly of no 111ghe1 authority.

(4) Doubt has been thrown: upon the authority of the
Fatwa-i-Alamgiri by later Mahomedan lawyers such-

‘;as the author of the Rudd-ul- Muhtar ; and

(5) The text directly in point professes to e based -
upon the authority of the Muhit of Sarakhshi (1096),

“the original of which was not before the.Court.

. @ (1895) 23 Cal. 130,
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" The learned J udges of the Calcutta Court -recognized,

-and accepted the classification of marriages with pro- -

~ hibited women in two. categories: (1) Those which
were “batil” or absolutely void, and (2) Those which

“were-“ fasid” or only invalid (or irregular). ~ Also they
recognized and accepted the general rule regulating the

resultant legal consequences of marriages falling with-
in the one or the other category. Void marriages

could have no legal effects, invalid marriages, if con-

summated, could. Last, they also appear to have
~ accepted the criterion in general use for detérmining -
whether a marriage with a prohibited woman should

~be classed in the category of void, or of invalid marri-
ages. This criterion is to be sought in the nature of
‘the prohibition; if that be permanent, then the
. marriage is void, if temporary, then the marriage is
_ invalid. 'Adoptiﬁg the classification, its legal conse-
~ quences, and the test, the Judges held that a marriage

with a sister during the stibsistence of a prior marriage -
3 : Y g

‘with her sister was void, and whether consummated
or not, had no legal consefuences, and that this was S0

because the proh1b1t10n against marrying two sisters

together was a permanent prohibition, and brought a

wife’s sister within the “ moharrim ” or (in effect) the -

- pale of incestuous adultery. It will thus be seen that

- the true foundation of the judgment was the very
strong opinion the. learned Judges held upon the true:

. and intended meaning of the passage in the Quran.
There is now. a general consensis among the best
“modern text-book . erters on Mahomedan Law, that
_ the case of Aizunnissa Khatoon v. Karimunnissa
'-'K_ha‘ioon“’ was wrongly decided: Whether Ameer Ali

was clear upon the point in his book then before the -

~ Courtor not, he has made his own view unmlstakably
clear in later editions.

- (D (1895) 23 Cal. 130.

1917,
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Sve

»'";‘19_17: . In deahng Wlth a pomt of thls kmd it is Well to
- “\Tl — .remember that where the orlgm of law lies in Revela_— .
v AJBL . N . e ) o TN s . o T . o 4
=y, . tion; Divine or semi-Divine communication, or inspira-

“"Mowia- - tion, the form of expression is almost certain to be
~ Knan., . :

L extremely compendious. For all purposes of modern
Jjurisprudence and applied law, derived from such-
sources, Courts have alinost invariably to diraw upon
the amplification of the first Revelation, taking the form -
of Treatises, themselves some times sacro-sanct, and -
later of mere commentaries of admittedly human origin.- .
In administering the Hindu Law, English Courts
rarely,-if ever, have recourse to the Shrutis. The
Smritis of Manu and Ya]navalkya, e.g.; being, if not
- actually, Divine, sacro-sanct, are, -wherever expressly .
~applicable, of paramount authority. But in practice -
the Courts of India rely far more upon the critical .
commentaries, such as the Mltakshala, the Mayukha,
and in Bengal, the Dayabhaga.

< In mtelpretmg a highly condensed text such as that. :
Am the Quran, prohibiting certain women, supposing the °
actual words to leave any material point ambiguous, the -
Courts must 1ok to the way in which the most autho--
ritative exponents of the law thus enjoined have under- -
stood it, and to what extent traditions thuslegitimately
-moulded have gladually come to be established, and
accepted as integral parts of the Mahomedan Law as
long as that law was administered by Mahomedan
lawyers in’ Mahomedan = Courts. - The Fatwa-i-
Alamgiri stands’ inmuch the same relation to the .
NIahomedan Law, first revealed it is true, but later
going through a long process of. trad1t10na1 1ntelpleta-
tion and 1esu1tant moulding in the hands of. sages and -
learned lawyers, as the Institutes of Justinian stood: to
the Roman Law which had preceded them. The Fatwa-
“i-Alamgiri wasan authoutatlve exposition of what the
Mahomedan Law. was, ata time .when Mahommedamsm
Was at the helght of 11:5 powel 1n th1s counm y -

'
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, By “the tlme of Aumllg?eb Mahomedanlsm as a
‘temporal powel had perhaps passed its zenith, but -~
through the -centiiries - which separated Mahommed :

from  the leading lawyers of ~Aurungzeb’s - Emp1re

Mahomedanism had absorbed and represented in more "

than one important sphere the hlghest mental culture,
"The codification of the Mahomedan-Law, as it had; in

‘the meanwhile, been shaped by its leading exponents,

“was the work of men, whose minds may be allowed to

have been strictly trained, to systematize, and 1educe_

to cohelent and plactlcally applicable principles, much .
;that had been matter of dispute, ancertainty and con-

tlovelsy And where the authors of the Fatwa-i-
Alamgul announce without doubt or quahﬁcatlon the
tegal limits and" proper mode of administering the law -
"the prophet had in mind, in such a connection as this,
we-do not see where Courts can look for better autho-
11ty, or why they should set themselves to interpret
over again what was thus declared ih the plainest and -

.simplest language In this connection reference may
‘be made to the obse1 vations - of the Puvy Oouncﬂ in
' qu Mahomed Jaffer Bindanim v. Koolsom: Beebee®.
Their Lordships say that « they ‘do not care to speculate
_on the mode in which the text quoted from the Quran,
which is to be found Sura IT, vv.241-2, is to be recon-

‘ciled with the law as laid down' in the I—Iedaya, and by

the author of the passage quoted from Baillie’s' Tmamia.
Bug it would be wrong for the Court on a point of this
kind to attempt to put thelr own construction on the

Quran in opposition to the express ruling of comment-

ators of suchr great a,nthulty and high authority.”

' Abating the authority of such a passage as that upon.
‘which we are commenting from the Fatwa-l-AIamgnl,
by pointing out that it is expressly based upon an

earliér work, the Muhit of Sarakhshi; which the learned

Jugdes Would have . Wlshed to see for themselves
M (1897) 25 Cal- 9 at p. 18,

1917
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T ie1e. ‘appems o us to miss the pomt In the ﬁrsb place it is,

—— — . to say the.least of it, unlikely, that any two English’
= ,Tﬁ_‘TBI' . Judges would have been more competent to give a text:
- Mowna-  from the Muhit its redl meaning than the. compilers of

- K. the Fatwa-i-Alamgiri. In the second place the citation
of authority in such a book as the Fatwa-i-Alamgiri,
whether or not its meaning may be capable of other
initerpretations, need be taken no further than this, that
what is'expressed upon it is what, in the considered

‘opinion of the Authors of the Fatwa-i-Alamgiri, is' the

right law. That,and that alone, appears to us to be what

Courts are first to consider in valuing the muthority of the-
Fatwa-i-Alamgiri. Thirdly, whatéver may now seem to

be the literal face meaning of a' passage in the Quran,

Courts cannot forget that the law flowing from that
Revelation had by the time the Fatwa-i-Alamgiri: was

published, been administered in Mahomedan Courts’
‘under the sule of Mahomedan Sultans and Emperqrs
for ten centuries,- and therefore that the exposition

of it at that time by the highest available legal talent,
by all the best .juri_sts in the service of Aurungzeb

ought to be highly respected. Last, we cannot admit -
that such a work as the Rudd-ul-Muhtar, written . as
late as 1817 A.D., can be or ought to be weighed, as’
authority, against the Fatwa-i-Alamgiri. The Mahome-,
dan Empire of India had long been extinct. The
“author (from whom immensely long and often highly
confused and sometimes altogether irrelevant excerpts
have been made in the Appendix t6 the judgment of -
the Calcutta High Court), is extremely dogmatlc, and
-gives many indications of the high opinion he enter-
tains of himself. But it is safe to say that no Mahome-g :
dan would put him upon . the same level, or anywhere.
near the same level, as the compﬂexs of the Fatwa-i--
Alamgiri., We have no right to discredit the latter -
because the Rudd~ul—Muhtar throws doubt upon its
authorlty '
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_ Before considering. the textin the Quran these pro- ‘
posﬂ;lons may be stated. We do_ not think any one of .

‘them will be seriously d1sputed

@ The prohlb1ted women fall 1nto three classes (a)
those . who' are prohibited for consangulnlty (b) fori

aﬁimty (c) for unlawful con]unctlon

" (2) The alound of permanent prohlbltlon is - that‘

_marriage with a woman so permanently prohlblted

would be incestuous at any time by reason of consan-

‘ ‘gulmty, or at any time afte1 the bar had been estab-
lished by afﬁmty ' : T

‘ (3) _The grounds of temporaly p10h1b1t1ons are'
various. But the notion of incest certainly underlies

the partlcular prohibition now under discussion. But
. the ground of the prohibition, confined to that notion,

is clearly not permanent. It is incestuous to have two

sisters in _marriage together ; but it is not" incestuous
to.marry a wife’s sister after thve wife has been divorced

- or died. It at once becomes clear that, unlike the cases
~of permanent prohibition for affinity (although this too
_.is referable to aﬂ‘imty for its substantial reason) the

prohibition will not survive the removal of the person
by death ordivorce, marriage with whom ‘has first set
- up the bar of affinity. No.one hasyet contended that a
Mahomedan may not marry his wife’s sister, merely

“because she was his wife’s sister. Here then is a case.
of continuing condition, or obstacle, which ceasing to .-
exist, the disability disappears. -Othérwise,_ in all cases
of permanent prohibitions for consanguinity or affinity.
The distinction is quite simple and plain. On the"

" ground of aﬁimty a man is permanently prohibited
from marrying his mother-in-law -or his step-daughter.
~ He could not marry them after the death of his wife.
 But a man i not permanently prohibited, on the ground

of” aﬁimty or any other ground from marrymg his wife's

ILR 8—-5
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sister. After hiswife’s \death, he may of course marry -
her sister.’ It seemed to the learned Judges of the
Calcutta High Court that no’ reason could be given for
such a distinction, and when they looked at the matter

‘in the light of common sense, they were equally at a loss.

Even were that so, Courts must not be too exacting in

. getting at sound reason for all the rules laid down in
Oriental, archaic, often very arbitrary, systems of law.

€3] Ma1r1age with a* pelmanently prohibited woman

is void, and has no legal consequences. Marriage with

a temporanly prohibited woman, if:consummated, may '

, lnve legal consequences.

(D) Three principal consequences are : Right to

dOWGl, Obligation to perform iddat, Legitimacy of g

issue, “ the establishment of nasab, or paternity.”

To be clear Whether a maruage is absolutely void, or
only invalid, or- 1rregular, or illegal (the latter word
appears to be used loosely, and applied to both classes

" of marriage) it is necessary to enquire whether oné or ‘
.more of these legal consequences flow from the marri- -
-age under any conditions. - If they do, then the marri- -

age cannot have been void..

Next we will ‘state what we think to be the onlyf

_punmple upon which our Courts can hope to regularize \

the administration of the Mahomedan Law . upon the
point. - It needs to be systematized, and placed upon a
solid ground of intelligible and virtually universal

- principle, if we are ever to be freed from the chaos of
. texts, glosses, definitions, illustrations, distinctions and‘t
» 'exceptlons which most of the Doctors of the Maho-

medan Law abound.

Confined to the question we .have to answér, and,

leaving aside for the moment express authority where.
~the legitimacy,of the issue of a marriage is disputed,
it must be first found whether the marriage was-
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‘absolutely void, or only invalid. The test is whether
the woman malrled was permanently, or only tempor-

- arily, prohibited. If it be found that she was only -

temporarily prohibited, although ‘the contract made

while that prohibition persisted, .was a void contract,

if followed by sexual intercourse, the woman will be

entitled to dower, will be under obhgatlon to perform

 iddat, and the issue 1f born after six- months W111 be
rlegltlmate :

We will now deal with the text in the Qman I’o

runs as follows in Sale’s translation®. “Ye are forbid-
den to marry your mothers, and your daughters, and
. your sisters, and your aunts both on the father’s and on.
the mother’s side, and your brother’s daughters and your
' -sister’s daughtels and your mothers who have given you

suck, and your foster sisters, and’your. wives’ mothers,

and your daughters-in-law (step daughteps?) which

~ are under your tuition, born of your wives' unto whom
ye have gone in (but if ye have not gone in unto them, it

shall be no sin in you to marry them), and the wives of _

your sons who proceed out of your loins ; and ye are also
- forbidden to take to wife two sisters, except what is
already passed : for God is gracious and merciful.”

" The literal translation is ¢ made unlawful upon you,

your mothers and your daunghters and your sisters
&e., &c., and to join together two sisters, &c.”

This makes it clear beyond doubt that what was for—-

‘ bldden was not marriage with a wife’s sister, but “ join-
ing together two sisters, ” in other words, this prohibi-
' tionis against unlawful conjunction, and from its very

.nature temporary. Had the text borne the meaning -
put upon it by the Calcutta High Court, the wife’s -

~ sister would have been expressly prohibited, as all the
other women are. This strikes at the root of most of the

" 1eason1ng in the ]udgments of the Calcutta H1gh Court,:

{0 Pages 62,, 63
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and depr1ves it. of much of its force. It'might be argued

“that although a marriage is temporarily and not per-
manently prohibited, yet, if it takes place in fact while -

the temporary prohibition is,in force, it is as void as

- though it -had been permanently forbidden. If that

Were really so, it awvould destroy ‘one of the principles

-upon which the” sound and systematic administration
~of this part of the Mahomedan Law in our Oourts ’
‘must rest. S o -, .

‘But we doubt Whethel it is. Rigorously analy7ed :
the ground of the doctrine, that " a marriage with a -
woman permanently - prohlblted is absolutely void, is. .
simply that from the moment that prohibition takes -
effect, any sexual connection with her must always be
incestuous. - “And no issue of necessarily ' incestuous
intercourse can ever be legitimate. But even on ‘the
confused dicta of the Mahomedan lawyers, it would

not be contended that where a man mmulta,neo_usly

married two sisters, and had inteércourse with them -
both, but could not remember with which fitst, and -
both had issue, such issue would be illegitimate. In such -

_circumstances it seems to be agreed that both sisters

would be entitled to dower, -would both be obliged to

. perform iddat, and presumably therefore the’ children
of both would be legitimate. Nasab would be estab-

lished. Yetit is equally clear and certain, that having
regard to the prohibition -against marrying two sisters
at once, if that rests upon a basis of such marriages -

“being ‘incestuous, in the case supbosed the : ch11d1en,t

Woulc} be the children of incest, or at ‘any rate one of
them.would, though-it might be difficult to say-which.
Again if a man married first A and then while A was

_still alive, her sister B, and had intercourse with Band

begot a child upon her, and thé very same night A died,

it may be doubted much whether any. one would contend

that the child so .begotten . must be iljegitimate. Such. .

an exainple introduces the always illusive and difficult
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“time gle'ment; If it really Would have the play above
-attributed to it, then it is clear that the incestuousness:

‘of the act which brought the child into being would
" not be the true determinant. In every case of perma-
nently prohibited women it would: - No matter when
‘the act of procreation took pla.c'_e"' if by reason of con-
~sanguinity or affinity the woman was. permanently
haram to the man, the child born of theirunion would be

111e0';t1mate An examination of the text-book erters .
old and relatively modern puts it beyond all doubt that,

- in numerous instances of temporary prohibition, all the

- legal consequences of marriage may follow, if in fact
there has been consummation. In all these cases, there'

- is no incest, and time is always the determinant factor.
In dealing critically with a topic which has been sub-

jected to such interminable examination, and fine -

drawn distinction, the*difference between incest and

adultery must never be.lost sight of.. Fornication or.

adultery was severely punished under -the Mahomed-
- an Law, and a great part of the extracts appended to

the judgment in Adizunnissa’s case® is devoted to this
question of ,punis_hmem}. It has little if any relevance

"t0 the question we have to answer. It has now.been

shown, we hope concluswely, that the Quran was in- ,

correctly interpreted- by the leamed Judges. of the

Calcutta High Court, and that rightly read, it allows'
full. play to the p11n01p1es upon Wh1ch ‘we Would~

. demde t]ns case

We propose now as brleﬂy as possuble to summarise

"the collection of textd - appended- to - that judgment,

" omitting all “that is not relevant to the matter in

“hand. ‘It is a great pity that this was not done before ’

~the ill-digested mass Wwas printed in  the appendix.
- We venture to say, after having’ gone through it all

that it ought to- have been carefully sifted ; that a

~ @ (1895) 23 Cal. 130.
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~ great deal of: it"‘is quite - irrelevant, and much also.is

utterly unintelligible, even, supposing if any sense
could be extracted from it, that would be- relevant.
The plain truth is that many: of these . early writers in
their desire to define and distinguish, and systematize,
went far beyond their powers, with the inevitable

result, that instead of cléaring the points they were
discussing they have rendered them hopelessly obscu1e

We need  only refer to the treatment of errors in act

and errors in subject. That dissertation, which i is meant
to be extremely subtle, profound and semi-metaphysical,
1s in fact only unintelligible verbiage.

A careful analy31s of the materials avallable will
show -that there is nothing in them prior to the pros-
mulgation of the Fatwa-i-Alamgiri, which necessarlly
impairs. the soundness .of the doctrine thereln‘

‘enunmated upon this point.

In the PFatwa-i-Kazi-Khan (A. D, 1190) it is
written :—* Another of those classes is the joining of
two sisters in marriage, whether' they be ffee women .
or female slaves ; then if the husband has married. them
together (that is, by -one contract) the maulage with-
both of them is void (batil); but, if he has married
them consecutively, (that is, one after the other), the
marriage with the first is valid, and the marriage with
the second is void (ba#il)....And if a man marries a

" woman, and he afterwards marries her sister, the

marriage of the first is valid, and that of the second is
void (batil).”. .“1f a man marries a woman by an -
invalid marrlage and co-habits with her and getsa

child by her after six months, the nasab will be -
‘established from him.” ‘ S e

Here celtamly the Wmter descmbes Wlthout quahﬁ- "
cation the marriage with the second sister as “void” .
(batil). But it may. be doubted whether he was



VOL XLL] ~ BOMBAY SERIES. : 501

- laymg down more than a general propos1t10n, without

particular regard to the nice distinctions afterwards
~drawn so profusely between the legal consequences of .

a Vo1d and an invalid marriage.

' HamlltonsHedaya (A. D. 1190), f‘ It Is unlowful to
- marry two sisters.—It is not lawful to marry and co-

- habit with two women being sisters, nelther is it lawful-

for a man to co-habit with two sisters......... because the

Almighty has declared that such co-hab1tat10n with two

sisters is, unlawful.” “This carriés the mattel no
further, and what follows about- the case of a man’
. marrying two sisters at the same time without being

able to say which was first married has but an indirect

‘bearing upon the question. lee all other passages on
that topic however the p11nc1p1e is that where no
priority can be established the marriage of both must
be dissolved, and each must have half the dower. To
- that extent it is clear that such a marriage is not void.
~ 'Then follows a passage which lays down that a woman

is not entitled to any dower for an invalid marriage
which has not been consummated. DBut in case of .

consummation she is entitled to her proper dower.

The next passage is from the Hedaya, Book II, Chap-

‘ter 3. “The descent of a child born of a woman enjoyed

in an 111ega1 marriage is established (in the reputed -

. father), because in this, regard is had. to the chﬂd’
' preservatmn &e.”

Under the extract from the Hedaya, Book VII,

Chapter 5, dealing with slander, the following passage
occurs :—“ It is to be observed, as a rule, that punish-

. ment for slander is mnot incurred by the accusation of -

any person guilty of such a carnal -conjunction as is

~ in its own nature unlawful, because the term whoredom

(zina) signifies a carnal conjunction of this description:
but where a person forms such a carnal connexion as
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-is unlawful on some o‘qher account pumshment for
slander is incurred by the accusation of him, as a calnala

conjunction of this description is not whoredom. °The

‘connexion of a man with. a- woman who is not his
property in ‘any shape whatever (such as a strange

Woman), or with one in Whom he has no property in
some one shape (as in a partnelshlp slave for instance),
is. unlawful in its own. nature ; so also’is his connexion

“with! a Woman who is his slave ‘but who is one with

whom co-habjtation is unlawful to him by a pelpetual,

~illegality (such as his fostel-mstel) but- his connexion

with a slave with whom co-habltatlon is unlawful to him

- by such an illegality as is not of a perpetual nature

(as in the case of one with whose sister he co-habits
either as his wife or as his slave) is unlawful on

~ another account.” *That is to say,” says the marginal
" note, “ although it be not unlawful in its own nature,”
- yet it is made so by circumstances ; but thisis nota

~ perpetual illegality, as the prohibition (in the instances

here cited) would be removed by the death or other:

- means of removal of the sisters, contrary ‘to pelpétual ‘
* illegality, which existing in the subject herself, can by
~nomeans be removed.” - This passage and the com-"

mentary thereon in the Iraya subsequently noticed

Support the view advanced in this judgment.

Kavnz-ud-‘Daqaiq (A. D. 1300). . “In a case o'f'invalid

~ marriage the customary dower becomes obligatory
“where there has been co-habitation...... and- the paternity
will be estabhshed and the iddat will be obhgatory ”.

- Sharhi quaya (A D 1349). “In the case of an

,mvahd marriage nothing will be obhﬂatmy unless
~ there be co-habltatlon even.if therebe valid 1et1rement ‘
- (But) if he were to co-habit he will have to pay the

customary dower........and the parentage w111 be
estabhshed from the tlme of co-habltatlon,”.., *
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Al these citations show that. in invalid marriages’ < 1917. -
. co-habltmn validates them - for all- practlcal purposes, ———=,
"But they do not touch the main question, viz., whether s
the marriage of a sister while the marrnge with. her Mowra .« -

* sister subs1sts is merely invalid, or Wholly void. - Ruax

A pasmge from the- Imya (A. D 1384) melely goes to "
show that marriage establishes, ¢ifer alia, the bar of
affinity, -and instances the case of s1sters The meaning.
simply is that when a man has married one sistei, the

- other sister becomcs (lzwram) unlawful to hnn o

The Inaya has this - passage Vol.. II p.10. “The -
Hedaya has confined the case to two contracts, because
if he marries them (sisters) by one contract, the nikah is

~ batil on account of juma (or joining) between two
sisters; and therefore they will not be entitled to any -
~ dower ; and he has confined the case to one where the
husband does not know which marriage is first; because .

~ if lie knows this, the nikal of the second is batil......The .
Kazi will separate the wife and lusband in the case of
a faszd (invalid) marriage. - Fasid marriages are, for

- example ‘a marriage without witnesses, the marriage of
‘a sister during the iddat of another sister, of a fifth

~ wife during the iddat of the fourth wife, &c., and the
‘nasab- g¢f the son of her (that is, the Wlfe ina faszd or -
1nva11d malrmge) will be established...

. ‘The con]unc‘mon of these passages is 1ntended to
: show that the writer treats the marriage with a sister
' dulihg the subsistence of a marriage with her sister as
absolutely void, and not within the group of “ invalid L
marriages of which examples are given, . That is a fair -
_construction no doubt. But the authorlty is nelther .
- pointed nor- concluswe :

Aﬂram' e have another passage from the Inaya ‘
whlch deals with hm am or unlawful intercourse,
-~ This: 1s sa1d to be of two klnds ‘that which is unlawful

- ITiR8—6 *
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in iﬂself and that which is uhlawful for some other

_ reason. Under the second class we find an instance of .
“intercourse with two slaves who - are sisters, and. it

appears that this is more or less condonable But the
writer was evidently not thinking of marnage The

Inaya, also Volume II, p. 496, commentmo upon the

passage with reference to slander in the Hedaya
observes ; “ The accuser in ‘the- second class shall be
sub]ected to punishment, because the illegality in this-
class is on account of a temporary cause which. is

- susceptible of'being removed. Dost tholi not see that -

when a majusi (or fire-worshipper) woman accepts
Islam, or when one of the sisters goes out of the owner-

~ship of the man, then it shall be competent to the man

to have intercourse ; therefore the 1nte1c0u1se is'not
zina, and the accuser of the man shall be sub]ected to .

‘punishment. And the remaining portion (of the
Hedaya) is clear (not requiring commentary).” .

The Aynee (A. D. 1446) a commentary on the Heda'yAav

~ contains this passage, dealing with the marriage of two

“sisters “because if the man marries them by one
contract, the marriage is batil on account of juma (or

‘joining) between two sisters, and therefore they will

not be- entitled to any dower, and .the Hedaya has
confined the case to one where the man does not know
which is first ; because if he knows this, the marriage
of the second is batil.” All this appears to be Wmtten
Wlth special reference to the rlght of dower.

. In the Fath-ul-Qadir (A. D. 1456) there is an interest-
ing little passage to this effect. - “If a man were *to

" marry his slave girl to another man, while she is

pregnant by the (former) man, the. marriage is. bati, -
(Hedaya).” * The expression the marriage is batal > is
said by some (to mean) faszd as. mentloned above, and
’phere is no difference in maulage between them (qu‘
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- and fasid) contfary»‘_‘to (the case of) sale.” Thls shows

that at that time the dlStlnCtldn between void and

1nva11d as applied- to marriage, -which has come to be
s0 much insisted upon, was not “valued: very highly.
- The. same authol states that ‘the Hedaya in dealing
Wlth the questlon of the marriage of two sisters has
confined the case to one where the man does not know
" which was first- married, because if he does the prior
marriage is sahih or valid, while the second is batil

or void. But in view of what he had already said-

about there being mno real distinction in marriage
. between batil ang fasid, not much 1mportance need be
attached to this. '

Zakhairat—ul—Uqba (A. D. 1496) enumerates instances
of ¢ fasid ” marriages which would appear to be incom-
- patible with the inclusion in this class of such a
marriage as we are here dealing with.

~ Jamai-ur-Rumuz or Kohistani (A. D. 1534).- “To'a

“man is unlawful his near root, which is his mother,
...and it is permissible that unlawfulness be explained
by fasid and batil, because there is no diﬁerence
‘between batil and faszd in the ratter of marriage.”

Such views may explain practically- every thlng we .

find in the texts and commentaries so far which may
- appear to conflict with the more liberal, and, we think,

more sensible view taken of this questmn in the .

Fatwa-l-Alamglrl

-The same author goes on to say “ And in mlcah
Wh1ch is fasid, that is batil, as, for instance, a malmage
with a woman plohlblted perpetually or. temporauly,
or with a woman on whose behalf there has been
compulsmn &e.,.. 1f the man has had no intercourse
thén nothing shall ‘be obhgatory on account of the

dower fixed.: .or:iddat, or mamtenance, although he.

mlght have vahdly 1eb1red Wlth her....And if he has

1917

TAiBT

Mowu

* Knaw,



T Marsy
* Mowra .
;" ‘KBAN. .

506 INDIAN‘LAW REPORTS" ['VOL XLi

017

had 1ntercourse Wlth hel and admlts the 'fact then the
nasab-shall be estabhshed from him, if she gives: birth
to the child after 'six months from the 1ntercou1se
accordmg to Mahommed 2

In the section on pumshmenﬁ’{‘ﬁl the -same treatise

“we find this passage, “and it drops,” (punishment
" -ceases) in respect of the man who has intercourse  from
- doubt......as :if a man marries a woman - without

* witnesses, or a slave girl without the permission of her
- master, or'a slave girl upon a free woman, or a majusi
‘woman, or five women -in one" contract, or joins two
“sisters, "or inarries his maharrim.” Here we have a
glarmg example of the laxity of grouping or classifica-
~ tion characteristic of so much 1n the Mahomedan LaW .
books ’

Next in order comes the passage from- the Fatwa-i-
Alamgiri, which is in-our opinion decisive. It runs
as follows.: “If two sisters are married in one and the

. same marriage, the Kazi will effect separation between

them and him (the husband). If the separation takes
place before co-habisation nothing ‘will be payable to
them (the sisters). But if the separation takes place atter-
co-habitation, each of them will be -entitled to .the
-smaller. amount of the two, namely, customary and fixed .

 dowers. This is the M; uzmirat. But if the two sisters -

are married by two marriages, the second marriage is
faszd (invalid), and it will be obhgatmy on him to put
‘her away ; and if the Kazi comes to know about the
-existence of such a marriage, he will separate them.

- 1f she (the second sister) is separated before consumma- -

‘tion nothing will be established amongst the ahkam -
(legal effects of marriage). But if she is separated after -
co-habitation she will have the customary dower, and

" the lower of the two amounts of the customary and fixed
- dowers will be obligatory, and 1t W111 be obhgatory on
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hel to observe iddat, and the nasab W111 be estabhshed

o Th1s is in the Muhzt of Saralb,shz ”

A Then follow llbeml extmcts from the Rudd-ul—
Mu,htal ‘and one quotatlon froma commentary on the

Du1 ul- Muhtar of the vear 1839.: “We do not propose to .
criticize these, because We do not consider that elther .

1s comparable with the Fatwa- 1-A1amg111 ’

- It may be noted, howev»r that in the Mmhomedan .
J urisprudence of Mr. J ustice. Abdal Rahnn p. 330, it is

~stated that in the Egyptian edition of the Rudd-ul-
. Mahtad, Vol. II, p. 380 the maulage of two sisters 1s
sa1d to be faszd :

‘The above b11ef cr1t1ca1 notice- suppmts What we have -

sald that there is no sufficient ground for holding that

‘the clear and exphclt doctrine of the Fatwa-l-Alamgnl :
. re‘llly conflicts with sound tradition or makes  any -
“.innovation upon the Mahomedan Law- as it had been-
gradually evolved up to 1660 A. D.. Broadly speaking

no doubt such a marriage as that of Saidabi in this
case is prohlblted ‘and would be described as void,
‘Per- Se, it certainly is void, in the sense that it is
- expressly forbidden. = But since the reason for the
. prohibition is to- be sought in the subsistence of a
relation with another, and not in .the blood of the

~woman married, it' should not in any classification

which aims at logical - exactltude, be placed in the
- same catagory as those which are founded on incest.
‘By 1660 A.D. the best Mahomedan legal opinion had

- ‘expressed itself very definitely in favour of regarding
such marriages as the one we are dealing with to be -
Jasid only. ‘This opinion seems to us to be ‘founded

upon the only intelligible, universal principle, upon

‘which the Courts could deal with marriages some of -

“which, must be absolutely void, while others would

_“only be relatively void, or invalid. : That principle, &s-
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we have_sfated,’ is that the test and the only test to be
-applied is  whether the woman - in question i§

permanently or only temporarily ‘haram. In every
case of the kind the woman in question must be haran, -
and the difficulty is to decide when, although haram,
she has in fact married a man and the marriage has
been consummated it is to be treated as absolutely
void without any legal” consequences at ‘all, and when

it is to be treated as bad indeed in inception, yet

capable of havmg legal censequences. We see no other
ground upon which such a decision can be based with _
the certainty that it will be uniform and consistent

~ and applicable in every case of doubt than the per-
_manence or othervvlse of the proh1b1t1on

P

It is true that in the case before us considerations in

favour of placing the marriage in one or the other

category may so overlap each other as to make it hard

" to feel that the entire position is logically unassailable.

But as contrasted cases diverge further from the “point-
at which, in the present instance, they meet and seem
to interpenetrate, the applicability of the test ‘becomes

‘more and more apparent and its use more efficacidus.

 Taking the whole current of authority and the

‘general trend of informed thought on this subject, it

points clearly to some such distinctions having always.
been recognized by the Mahomedan Law. Where that

- ig so and a particular case cn the borderland of such “
" distinctions, to which it may bé doubtful whether they
can be applied in the ordinary way,-arises, surely the

Courts would be well advised to accept the authori-
tative statement of the law as it was then understood

- by the authors of the Fatwa-i-Alamgiri. It

impossible o say that that statement conflicts with the
textual authm ity of the Quran. %peaklng generally, it

<

: appeals to us’ to harmonize with. the course- the law
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"took -during the intervening period, ‘and .to be in
" consonance with the soundest practical principles. It
has ‘tlie support of such a great modern text-book
writer as Baillie. The elghth chapter of his first book
- appears to us to reach conclusions by unanswerable

reasoning, and-while those conclusions may be his own,
they are the conclusions of a writer of profound

knowledge intimately versed at first hand with all the

best writings of Mahomedan lawyers. The modern
Mahomedan text-book writers, Ameer Ali, Tyabji,

“and Abdul Rahim, are in substantial agreement. All

“authority appears to us to point one way. Against this

is nothing but the judgment of the. Calcutta High .
" Court in dizunnissa’s case,® and after having given it
and the materials upon which it avowedly rests our
most careful and respectful attention, we find ourselves
wholly unconvinced by its reasoning and unable to

- agree with the law it lays down. .

The result is that the decree of the lower Court must.

" be varied by declaring that the plaintiffs are together

entitled to a five-eighth share in the estate of Hussan-.

khan and they do obtain that share by partition .of the

plaint land. The mesne  profits awarded must be’

increased proportionately to Rs. 375 and Rs. 125 a year
- until possession for future mesne profits from the

defendant No. 1. 'The plaintiffs are entitled to. three- -

- fourths of the costs throughont. A
B - Decree varied,
J. G.R.

_ M (1895) 23 Cal. 130.
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