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1917' : _person may be sald to ! dnve it.. He vuldes as well as propels 1t and may
;—-———~— “ be said to dmve it as an enwme dnver iy saxd to dmve an englne 5; ',_.; L

EMT: o o The dec1s1ons of the Maglstrate must, therefore, be

K’“BH“ ) .mversed and the-. cases. -must. be remanded %o, him in- -
- order that they may be retued and decrded in’ accord- B
- ance Wlth law. : TS :

Order reversed
"R. R.

 APPELTATE CIVIL )
Befoze Szr Baszl Scotf Kt Chzef Justwe and Mr. Justzce Beaman

“or7: | CHHOTALAL ADITRAM TRAVADI (ORiaINAL PLAINTIFF) ATPELANT .
w00 BAT MAHAKORE winow. o GIRDHARLAL SEVAKRAM TRAVADI
) OTHERS (omemAL DEFENDANTS) ResrowpENTS.? . . St

; Indzan Evzdence Act (I of 18 72), sectzon 91—Hindu LazuhPartztzon-—Partz- -
tion evidenced by a wmtmg not regzstered———Oral evidence qdmzsszble to prove
 the fact of partition.”

‘The fact of partition may be. proved by oral &vidence although the deed
. embodymg the termsof partxtxon cannot be proved for want of reglstratm‘n -

SECOND appeal against the dec:1s1on of C. N Mehta,
'+ Joint Judge at’ Ahmedabad confirming the decree;
passed by M. I. Kadn Subordmate Judge at Umreth

Surt\to recover possesswn. '

 Three ‘brothers Chaﬂanla,l G1rdhar1a1 and Aditram
" constituted a joint Hindu family. ' Of these Chaganlal -
* died in 1897 leaving no issue and . Girdharlal in 1905
" leaving behind his widow Bal Mahakore. - The plaintiff, °

" ~son of Aditram, sued to recover possession of Survey
“ Nos. 535 and 545 from defendant No. 2and for an injunc-.-

* “tion restraining the defendant from using a well situat~
ed in Survey No. 544 alleging that these propertles were- .
L a portlon of the joint family property of the plamuif ;
~ his brothel Amvritlal (defendant No. 3) and his deceasedi

" Second Appeal Nq, 660 of 1915.
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uncle G‘rlrdharlal that on- ‘the' death of the sa1d Glr-
- dharlaLit devolved by rlght of surv1vorsh1p on himself
_and his brother (defendant No.-8) to the exclusion of

who Had only a'right of malntenance and that ‘accord- -

;mgly the sale of these propert1es made by her in favour

of defendant No 2 was 1nva11d

Defendant No.1 contended inter alm that in'a partl-
g t10n effected in 1885 between the two brothers the plaint -
"’ﬁeld No. 535 fell to her husband’s share ;that after the.
-death’ of. Chaganlal refelence to arbitration was made .
by the plamtlﬁ his brother (défendant No 3) and her.

husband to dlspose of the property left by deceased

Chaganlal ; that under the reference the property Sul--!‘
Vey. Nos. 544 and 545 were ass1gned to ber husband

with certain obhgatlons that her husband made a will:

under which she was -made $ole heir-of the property.
'left by him ; that the allegatlon of -the plaintiff about

her husband possessmg joint property was false..

Defendant No. 2 contended that the plamt propertyk"-
had been sold t6 him. by defendant No.1 at a reasonable -

‘price ; that defendant No.1 was separate from plaintiff’s

‘father for many years and that at the date of the salé to. |
‘him the- plaint property was in sole" enjoyment and

possessmn “of defendant No. 1

Defendant No. 3 d]d not appear

" The Subordlnate Judge found that_ the refelence to
.,{ arbitration, Girdharlal’s will and the other oral evi-
‘dence in the case was. sufficient to prove the fact of )
separatlon between Glrdharlal and the 'plaintiff.. He, -

- therefore, dismissed the plaintifi’s suit holding that the

plaint. property belonged to Girdharlal and the defend-
ant'No. 1,-Bai Mahakore, was fully competent to deal -

Wlth it as she kiad done. -

The District J udge, on appeal conﬁrmed the decree _

. MAHAKORﬁ;

- 1917,

CHE{QTALXQ‘.

+ - ADITRAML *

lerdharlal’s widow Bai Mahakore (defendant No. 1)*.‘;?-;»
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‘ defendants allege that there was a' partition in the

“Bar’. " -family which was recorded in a partition deed, but 1
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Plalntlff appealed ’oo the H1gh Court
G N Thalkor, for the appellant :—In this case the

submit the deed not being reglstered is not adm1ss1b1e

- in evidence nor can. any secondary evidence be given as
" to the nature of- the property whether it was joint or

- separate. Section 91 of the Ev1dence Act preyents-any

secondary evidence belng given of the terms of a docu- -

_ment when the terms are embod1ed in a document and -
~even the fact of partltlon ‘would be a term of the docu—

P

ment

[SCOTT,.O J. ——Taylor on Ev1dence, page 315

w‘~’para 405, shows that the fact of partnershlp may be-
- proved by parol evidence without producing the deed :
- gee also the cases .of Auqustwn v. Challis®; Bumor;z
”’-O’LM'Sb’t]t Panthali v. Muncherji Kuyerfi®; Sakharam .

Krishnaji v. Madan Krishnaji® and Kedar Nath

Joardar v. Shurfoonmssa szee(“)] .
I submit these cases- are d1st1ngu1shable from the

* present case inasmuch as they show the fact of- the .

existence of a particular. relationship may be ploved

' _by‘pafol‘ev,idence. But here the defendants want to go-
~beyond the fact of partition and want to rely upon the,

terms of the partition deed as they claim Survey No. 535

~under the terms of the partition deed. . This they could
not do unless the deed was- reglstered nor could any.

secondary evidence of the’ terms be given : Somus

Gurukkal v. Rangammal®; Monmohinee Dossee Vi
. Bishen Moyee Dossee®; Sheikh Rahmatulla v. Sheikh’

< Sarivtulla Kagehi®; Varadav. Krishnasami®; Kachu--
- bhat bin Gulabchand v. Krishnabai kom Babaji®..

. (1847) 1 Ex. 279 at p. 280. ~® (1871) 7 Mad. H. C. B. 18." -
(@ (1880) 5 Bom.-143. .. ~ ® (1866) 7 W.'R. 112..
(® (1881) 5 Bom. 232. - () (1868) 1 Beng. L. R. 58 (F B)

@ (1875) 24 W. B. 425. ., ® (1882) 6 Mad, 117.
L -7 ®(1877)2 Bom. 635,
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N K. Mehta for respondents Nos 1 and 2 not called
upon

B D*Mehta, for respondent No 2 alone

SCO'I‘T C.J. —The plalntlff sued to 1ecover possessmn L
‘of certain property, Survdy Nos. 535 and 545, and to -
have a perpetual injunction restraining defenc_lant No.2
from taking possession of Survey No. 544 and from
“using the water of the well, alleging that his father left -

“tWo brothers out of whom one Chaganial died in 1897

leaving 1o issue, while the other brother died in union

‘with him the plaintiff in 1905, that defendant No. 8 and

“"he were heirs in'joint undivided proper ty under Hindu -
Law, and that defendant No. 1, the widow . of Girdhat- ..
‘lal, the uncle who died in 1905, had only a right' of -
maintenance, and he sought to set aside a sale which -

“had been made in favour of defendant No. 2 by defend-
‘ant No. 1, Glrdharlal’s widow. :

“The plaintiff’s case th erefore rested upon an allegation
_'that the ploperby in suit was the property of an.un-

divided Hindu family. Now with regard to Survey -
No. 535, there is evidence which both the _Courts have,
- found to be conoluswe that Girdharlal Was in exclusive-

possession from some date long prior to 1899 ; therefore_

apparently Girdharlal was in en]oyment of it as hls ’

own separate property

: Then with regard to plots Nos. 545 and 544 there 1s~'

ev1dence on the record that arbit itration proceedmgs

took place under a reference on the 27th’ September- 1899, :
the parties being Girdharlal the husband of the 1st g

defendant, Amratlal Aditram his nephew on behalf of

himself and as guardian of his minor brother Chotalal,

and Ruxmam as guardian. of her m1nor son Manilal.

Chotalal is the present plaintiff, The reference. was in

these terms :—“ We, the undersigned, pass an agreement
.m wmtmg that we have appointed Pandya Ramchandra

RRTI )

: CHHOTALAL
. ADITRAM

BAI
MAHAKORE



_11“91:1.;-, Par]aram of Dakore and Tarwadl Bhogllal V‘Llavram of
=" Thasra, arbitrators to" settle about” the partition, mov-
-CunoTauAL _able and immovable property, debts and “outstandings,
”"BAI -+ lands, trees, &c., belonging -to our brother and umcle:
_Mamarore, - Chaganlal Sevakram who 1$dead and of the joint. un-"
T divided lands.” Chagan]al was the brother of Girdharlal

-and the ‘uncle of - Amratlal and Chotalal. Upon that.
reference an awald was made from which it appears.
“that Stuvey No. 545 and two Koss’ share in _the ‘well in’
Sulvey No. 544 had belonged ‘to- Ohaganlal and these
- ‘were assigned to Girdharlal. ‘The first defendant clauns;
title both as widow of Girdharlal and ‘as his devisee
. 11nde1 his will, and the 2nd defendant clalms tltle as'
asmgnee from her both as widow and dev1see A

~ Upon the faets hitherto referred ﬁo it appears - to me
clear that the conclusion of the lower Gourts that ‘the .
plalnmﬁf had not established his title to the plopel ties
in suit as joint undivided Hindu plopelty, was justified

" because Survey No. 535 was - the separate property -of
~ @Girdharlal, and Sutvey No. 545 and the rights in 544 .
belqnged exclusively to Chaganlal up to the time of his
-death, and the award shows that there Was other
_property which was ]omt family plopelty L
Tt is, however, contended, and this is placblcally the'
‘only contention now put forward, that there is ev1dence:f
" that - there - was a partition in the family ‘between
Ohotalal’s father and Girdharlal and Chaganlal which’
. was recorded ina. partltlon deed, and that the lands—e'
- Nos. 535, 545 and 544 came to the persons who' en]oyed"{
" them subsequent to 1885 by virtue of the provisions ' of -
that partition deed, and it is eontended that no ‘other”
evidence-can be refeued to as to the nature of the
- property, that is to say, Whether it was separate or]omt'r‘
“property under the partition deed, while the partltlon'l..-
" deed not having been registered cannot be looked at. :
It is,‘u_rged that section 91 of the Indian Evideﬁce,'Activ
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plevents the Court from concludlng that there Was
part1t1on at any time which. Ted. to"a sepalatwn in - ““T‘;‘
interest of members ofi this family, because it-is known.,
that there was a partltlon deed in'1885 which cannof be PR
looked at. In my OplIllOIl that is an attempt'to carry
‘the plOVlSlOIlS of section 91 too far It prov1des that

7 when the terms of a contlact or of a grant, or of .any -
'other d1spos1t10n of proper ty, (W1th1n one of Whlch cate~ -
‘gories the part1t10n fell), have been 1educed to the form

‘of a document, and in all cases in Wh1ch any matter is
required by law to be reduced to the form of a docnment -
(which is not the case with regard: to tlansactlons in.-
‘the nature of pa1t1t1on), no- evidence shall be gwen in .
‘proof of the terms of such contract, grant or other
;dlspos1t10n of propel ty, or of such matter, except the
vdocument itself, or secondary evidence of its contents
"1n cases in Whlch secondaly evidence is adm1ss1b1e :

Now we are not concerned. with ¢ases in Wh1ch the :
:’ matter is requiréd by law to be reduced to the form. of
‘a document. Section 91, therefore Wlth regard. to a
.disposition of property, such as we are. now concerned
- with, prohibits any evidence of its terms other than thie -
document itself, or secondary ev1dence of its contents
‘Where sécondary evidence is -admissible.- It does not
’:"appear to me from the record of the proceedings before. .
the Court that there has been any attempt to prove the
‘terms of any . partition. deed or- of any transaction of .
"partltlon All that the Court has beén concertiéd with
“isto find out Whethel partlcular prope1 ties claimed by
the plaintiff to be 301nt famlly proper ty weére at. thc :
»-date ‘of-suit ]omt or separate. - : -

: The algument oh behalf of the appellant whlch has
~ beén urgéd very ealnestly is that the relationship of
'separated Hlndus maust, in tife’ present case, proceed .
* from an act in the law takm@ the shape of -a partition

: deed and therefore th‘tt relatlonshlp c'mnot be .proved .
ILR 8—-—2



> CHAGTALAL

.- ADITRAM =
et

" by oral ev1dence Accordmg to my readlng; eectmn 91
*_does not go to that length, and the English law as 111-’,‘
‘ dlcated in Taylor on, EV1dence upon which the Indian

 such 1elat1onshlp appear to be in writing ;
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z

Evidence Act is known to. have been largdy founded, °

- does not suppmt,the appellant s contention. In para-.-

graph 405 of Taylor (10th edn.) it is stated :—* The. fact -
of the existence “of ‘a .par ticular relationship may be
shown by parol evidence, though the terms which govern

* and again.
in the same paraglaph “The fact of partnership may be*

proved by palol evidence of the acts of the parties,
~without producmg the deed.” ‘The- leading authouty
" in England for those propositions is. the statement “of-

Baron Alderson in Augustien v. Oha,llzs(l) Who said-
that you may .prove by parol-the relatmnshlp of'

landlord- and .tenant; but Wlthout the lease you
-'cannot tell whether any rent’ was. due) "A, demsmn ta
~ the same effect is to be found in Kedar Nath Joarddw

V. S/mrfoomnssa Bibee®, That the fact of partnershlp_"

“may be proved without the production of ‘the deed’ of:

paltnelshlp was established in Alderson v. Olag/(3)

Cotterill v. Hobby(‘” and Strother v. Barr® are good, .
1llustrat10ns of ‘the distinction between proo\f of -
1e1at10nsh1p of landlord and tenant and proof of the..

.terms of the tenancy In my opinion, therefore, the -
‘ ev1dence upon which the lower Court came to the con-

clusion’ that the propeltles in suit were the separate ’

- properties of the plaintiff’s uncles was ughtly admltted
I would dismiss-the appeal with costs.- S L

 Brayafy J. —Threo brothers Chaganlal, elrdhaﬂal;,

~and_ Aditram ﬂdmlttedly/ constituted a joint Hmdu

family. The present -suit- is brought by the son of .

_AfAdltlam to recover certain properties set for th in the :

) (1847) 1 Exch. 279 atp og0. - ® (1816) 1 Stark 405
S @ (1875) 24 W.R. 425~ ' ¢ @) (1825) 4 B & C. 4865,
@ (1828) 2M & P. 207
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plaint-alienated: by Mahakore the WldOW of Gndhallal ‘

;and the foundation of the clann is’ that the ffxmﬂy Wa%""

a‘joint Hindu family. It has been contended here that

,although it.is v1rtudﬂy admltted that a partltmn was

“effected in- the year 1885, and evidenced. by a: Wutmg,_ -
zlnasmuch as that writing was not reglstered nelthen
can any proof of its terms-be g1ven ‘nor can the faet
kthat the famﬂy from that - time forward were separate |
be proved in, any other way. If the fact is provable,‘_
‘it has been convincingly proved, I'think, as-Shown by "
the Chief Justice altunde: T wish if possible to avoid -
going over any of the ground covered by that judgment. .
\The Chief J ustice has stated ‘with abundant authority.
a proposmon of the soundness of which 1 think the1e/' )
can be no doubt. I agree that under section 91 of the -

Indlan Evidence Act, as contended by theappellant here,

‘the. Courts were ‘precluded from seeking the terms of the |

;partltlon in the document which was inadmissible for
;'Want of registration. I aglee that -that document
-could not be used in any vvay as affecting the property,
the sub]ect matter of this suit. But havmg regard to the

‘~cmrefu11y drawn terms of section 91, it appears to’me"
‘clear beyond all doubt that a fact Whlch does not.
’necessanly constitute a term, in any real sense, ofa‘

contract, glant or other disposition of ploperty, may be
-proved although the writing in which the terms of
that - contract grant, or disposition of property were

~embodled ‘cannot be proved for want of 1eg1st1at10n .
Tt follows, I think, that the plaintiff 1e1y1ng on union,
. and his claim necessarily dependlng upon the proof of.

that relatlonshlp, the fact of separation is not a term in -

'.:fany sense of the manner in which the par ties distribut-
ed the pxopelty at the time the separation was ‘made

“and was embodied in writing, and is therefore a fact---
- de hors the document which can be proved mdependent- _

. 1y., The two Courts below, as far as I can see, made no

j_‘attel_n‘pt} o lo,olg._at the terms of the document for the-

L o SN

(
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-CHIOOTALALY
ADlTRAM *

' \ BAI
MAHAKORE .
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purposes of thls suit It 1s celtam 1 thmk ‘that’ separa-’.

' ‘tlon in the sense of a chano'e of legal: rela‘tlonshlp is in ;
}CHHOTALAL o _,
‘1o sense a term necessary tobe 1nolud_ed in a partltlon

deed. A separation ordmanly precedes the distribution ,
of what was formerly joint ‘property. Logically it must-

-always precede it.in time.  But so far as the terms-

upon which parties. Who were formerly joint and . have

ibecome separate agree. thenoeforward to distribute and
enjoy the prope1 ty, they ale confined to- that, subject,
‘and the terms have nothlnov to do with the statement of

fact that a change in the relatronshq:) of individuals has

‘taken place. For example suppose-that the parties here

had never eonstrtuted a joint Hindu famrly at all, but-
had been merely tenants in-common, every “term 111 the”
partition deed mrght have been” exactly the same, and’
the prehmmary statement, if the deed indeed contamed_

such a statement, that the family up to that time had

been joint, and thenceforward ceased to bejoint; Would

‘obviously be a fact standing alone, and not makmg up

any part of the-terms of the disposition of the property.”

I should have thought that this . matter would hardly

have admitbed of any doubt had_ it not been for the-
array of authority apparently. beaun«r upon ‘the pomtv

- which the learned pleader-for the appellant was: able to
.adduce. Much of that authority is, I think; easily - dis-
tinguishable. The p11nclp1e stated by the Chief.J ustlce

is the true principle,-and is supported by authorrty of
at least equal weight. I think it unnecessary to go
mare deeply into the question which has been exhaus-:

tively treated, and I should not have said this much,.
‘but-that I wished to express my own emphatic opmlon
-that thé law laid down by the Chief Justice in .the
~]udgment ]ust dehvered is rlght and governs thls case

I concur in the order proposed . \"

Decree conﬁrmed
Jb Gl RC
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