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1916 - The plamtﬂf must Thave his costs throughout /
+ Guevmao . 1 desn'e to acknowledge ‘the. assistance, whlch we
- SHRINIVAS

" have received from the very lucid and able arguments ‘

ST

Secrerary  addressed to us in this case. :

. 'OF STATE :
“¥OR Inors. . BATCHELOR, J —I enmrely agree both W1th the con-

‘ clus1on and W1th the reasons for it. .
* Decree ‘reversed_.-‘
_ “*;. . R. R.

. FULL BENCH.
- /APPEI;LATE’ CIVIL.

Before Sir Baszl Scott Kt thqf Justwe, M. Justice Batchelor Mr Justwe» .
o B * Heaton, Mr. Justice Shah gnd Mr, Justice Marten. PR
1916. ~BAPU APAJI POTDAR axD oTHERS (ORIGINAL DEFENDANTS Nod. 1 10 3)
-Deb'qmbe? 22. ., APPELLANTS ». KASHINATH SADOBA GULMIRE (omGNAL PLAINTIFF),

: ’ RESPONDENT*’

lransfe'r of Pro_pert Y- Act (I vV of 1882) section .54-—-Agreement fo1 sale of
intioveable preperty-—Possesswn taken under {he agreemeni—No_registered .
conveyance—Suit by vendor to recover ~-possession~—Agreement for sale,
_whether u valid defence to the suit—Agreement capadle of specijic enforcé- ‘
" ment af the date of the suit—>Specific Relief Act (I of 1877), section 3,"
? {llustration (g) and sections 12 aﬂd 2—Indian Trusts Act: (IJ of 1882), :
sectwns 41, 95. - o
* Where the plaintiff being the owner of certain immoveable pxoperty seeks '
to recover possession of that property and there are no facts operating. to his
prejudice it is a valid defence to the suit that the plaintiff has agreed to sell the
. property to the deféndant, the agreement being at the date of Buit stlH
capable of specific enforcement, but there being no registered conveyance -
passing the property to the defendant, who has taken possession under
: the agreement for male and is w1llmg to perform 'his palt of 1t with the
) plamtlﬁ - : .
SECOND appeal against the dec1s1on of Gr K Kanekar
First Class Subordinate Judge, A. P., at Sholapur, revers-
ing the decree passed by HV Kane Subordlnate
Judge at Sangola.

b Second Appeal No 7b9 of 1914
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The plaminﬂ: sued to recover possessmn allegmg that_‘ R 2L
he got.a decree for possession. of the -plaint” homse - =,
against the defendants and took possession on the 20th . -
~April 1910 ; that he orally let it to the defendants on
‘the 30th April-1910'and that the defendants. refused ‘to -

. Vacate although the term was over.- Hence the suit.

. The defendants den1ed bhe oral lease and contended :
that the plaintiff agreed. on :the day he apphed for”
possessmn to sell the house to -them for Rs. 650 and
under the agreement the possession remained W1th*
them In consequence of the agreement they had - be-.

- come owners and therefore the plamtrﬁ could not sue.
to e]ect them. ’

The. Subordinate Judge dlsbelreved the plamtﬂi s
case as-to oral lease and found that the agreement set -
up by the defendants was proved and as a result of the:-

- same they were entitled to remain in -possession. "He -

B decreed that the defendants should pay Rs. 650 i in cash -
_in Court and keep possessmn of the house If they
failed to pay the amount within the time allowed the :
pla1nt1ff to become full ‘'owner of the house.

The lower appellate Court reversed the decree observ-
Jngasfollows—-— I - s ’

% The bone of defendants’ contention is that the agreement to reconvey the
* guit property is a bar to the present suit. ‘Section 54 of the Transfer ‘of
Property Act of 1882 is a compleie answer to, that -contention. It. prov1des :
- that a contract for the sale of immoveable property is a contract that a sale of
*guch property shall take place on terms settled between the parties. . It does,
not, of itself, create any interest in or charge on such property.

- The pleader for the defendant-appellant relies on - the “observation of the
: any Council in L L. R. 24 Mad. 377 at page 384, but that observation is
- no more than an obiter dictum. That case has heen considered by the
. Madras High Court in Full Bench case of I. L. R. 29 Mad. 336. The dictum
= of the Privy Council aforesaid is based upon the principles of equity of part and
.- whole performance of contract as propoiinded by Leord Selbourne in Maddisen
* >V. Alderson. Those principles are conmdered by the Bombay High Court m
I L. R 28 Bom. 466°at pages 471 and 472. The provisions of sectxon 54 of

-~
. :
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o 1916, . the Transfer of Property Act aforesald are not drrectory “They are- 1mpera-
F="""— {ive and Courts will not be justified in disreg gar rding them on equitable grounds:

. BA,PU,U APAH‘ 1t is not the province of a Judge to dxsrevaxd orto go outside the letter of

: KasHiNaTH ~ aDY enactment according to its true construction. To hold otherw1sehwould '
. Bipdma, nullify the policy of the Transfer of Property Act and give dishonest persons |
" an opportunity for evading its requirements. The express law laid down in
section 54 aforesaid excludes all consideration of equity based on part or whole
. performances and is apphcable whether a vendee is suing or is sued. The re<~
mark at page 188 in commentaries on the Transfer of Property Act, Tth editiof},
" to which my attention was drawn by the pleader for defendant-appellant’ is
not warranted ‘by the ruling of the Bombay High Court in I L.R. 28"
Bom. 4667 The authomty of LL.R. 24 Mad. 449 is approved in I L R. 29
Mad 336.

For these reasons, 1 hold that defendants have no interest in or - chalge on
the -suit property, because there is an agreement to . 1ec0nvey the game -
" to them.”

The defendants appealed to the High Court

The second appeal was heard .by Batohelor and
hah JJ. When their LOI’dShlpb made a reference to. a
Fnll Bench. The referring judgment was as- follows =

- BATCHELOR, J.:—The plaintiff in the suit being entrtl-,
ed to certain property of which the defendants were ins
possession sued to recover possession from them, and was

- met by a contract made by the plaintiff with the defend- -
‘ants to'sell the property to the defendants. No convey-
- ance had been executed so as to transfer the property,
but the agreement to sell was at the date of suit capable -
“of specific performance. The qlrestlon is whether this
defence is a valid defence to the suit. That questlon-

S appears to me to be precrsely the question concerning
which it was said by the Chief Justice and Myr. Justice
Heaton in Gangaram v. Lazman Ganoba®that when.- a.
suitable occasion arises; it would be necessary to refer it
~toa-Full Bench. . For, there ftppears to be divergence of"
. opinion on this point which 1s of some consequence and’
" ot tairly frequent occurrence. In the :Full Bench case,
of - Kurrt, Veemreddt v. Kurri Bapzreddz(’) which. was:

-, (19167 40 Bom 498, - - ... - (1906) 29- Mad 335
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A

followed by me, s1tt1ng alone, in T&mangowda V.

* Benepgowda®, it was held that the p10v1s10ns of sec-*
~tion 54 of the Transfer: of Propelty Act are imperative,.
and that a mere’ contlact of sale does not in the absence.

- of a registered conveyance- create any. interest in the .

property agreed to be sold; and cannot be pleaded in
~defence to an_ a’ction for ejectment by a plaintiff with a’
legal title to recover.’ But this decision was questioned
“by. the Chief-Justice and Mr. Justice Heaton in Ganga-
ram v. Lazman Gcmoba@) where the defendant, having.
agleed to pulchase certain land, paid a p01t10n of the
purchase money and went into possession. Thereafter the -
owner sold the same land to the plaintiff, whe had: notlce
of the defendant s prior contlact but who obtained flom
the owner a registeredideed of sale. The plaintiff relying
on his registered conveyance -sued to vecover, but the
. Gourt decided against him, holding that the only profit.
“whiéh hé could obtain fram his conveyance was to stand-
.in the shoes of the vendor, and to receive the balance of
" the purchase maney, on payment of which- he would be
obllged to convey to_the defendant. It is true that in-
" our present case we are dea_lmgpnly with the two per+
sons the vendor and the vendee, and that- we.are not
concerned, as the Court was concerned in Gangaram V.
- Laxzman Ganoba®, with any third person. But the prin-
‘ciple is not, I think, affected by ‘this cir cumstmce, and
I am of opinion that it is desuable thata. Full Bench:of:

» thls Court should consider and decide between the views" ;
Wlnch were accepted by the Madl as Court in Kurm -
Veerareddz v. Kurri Bapzreddz‘” and those which ple- '

' valled in Gcmgamm v. Laxman Ganoba®. The question -
which we refer to‘a Full ‘Bench ig: 'Whether when the. .

- plaintiff, being theowner of certain property, seeks to re-

cover possession of that property, it is a valid defence to™

the suit that the plaintiff B‘xs agreed t0 sell the propelty

o (1915)39 Bom. 472_ o . @ 1918) 40 Bom. 498,
e (1906) 929 Mad. 336,

1916.

BaPy APAjr:

B ..‘»‘
KASHINATH,.
Sapopa.; ¢,
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" the present suit ?] No, My Lord.
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tothe defendan’ts the agreement bemg at the date of suit -
- still capable of specific enforcement but there being no

registered conveyance passing the property to the -
defendants ? It is to.be taken for the purposes of ‘the

case that possession has been taken by the defendants..
" under the agreement for sule and that they are Wllhng
- to perform, the1r part of it with the plamtlff ' oo

- SHARH, J.—I-agree..
On the 29th December 1916 the reference was heard"-

. bya Full Bench consisting of 8cott C. J. and Batche-'_
- lor, Heaton, Shah and Marten JJ. -

- P. B. Shingne, for the appellants :—The questlon 1sf

- whether the defence set up by my client W111 be a sub-v_;
stant1a1 defence( o : '

[MARTEN J.:—Is this case any more than a legal actlon |
of ejectment ; Nobody contends here that the contract

’of sale cannot ‘be enforced It is more a question of
.procedure what remedy he should follow. - Defendant

relied on his agreement of sale and the questron is-

\’Whethel he should get a relief in this suit.] -

. [BATCHELOR J. :—Did you ever apply for the stay of

‘There are two views on. the point. One expreseed m

: ’_the Madras Full Brench case of Kurri Veerareddi v.- 3
. Kurri Bapireddi® and approved of by our High Court

in Timangowda v. Benépgowda® and the other view is

" that expressed in Gangaram v. Lazman Ganoba®,
The whole question is- Whlch of the two wews Would-'_

- be: acoeptable

" Twould draw attentron to certaln statutory prov1-'

" sions on the question, Last clause of ‘section 54 of the

Transfer of Property Act (I'V of 1882) says a. contract

of gale does not of 1tse1f create a charge on the propelty

@ (1908) 29 Mad. 3. - ™ o (,1915) 39 Bom, 472..
®) (1916) 40 Bom. 498.
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‘Readmg the last two clauses of the sectlon W1th the

7'19'1'6'

_second, »clause it would come to this, that the transfer of BAPU Ap.m :

imimoveable property should be made by means of a -

_registered instriment. The second clause shows what
function a. contract for sale of: 1mmoveable property
performs in the process of transfer of ownersmp So .
Tar as the enforceability of such a.contract is concerned-
we have, howeve1 to refer to the. Speclﬁc Relief "Act
4(I of ]877), see explanatmn to section 12 of the Agt: -
Thig explanatlon shows that so far as- enforceablhty_»
goes a contract for sale.of immoveable property is re- -
garded in a different light - from a contract of sale
~ of moveables. “ The vendor cannot be allowed to get out
by paying . compensation in money. If clauses (@) and.
- (b) of section 27 of the Act are read together it follows
that the contract may be enforced against any -party
claimihg thereunder except against a bona fide pur-
‘chaser without notice anid who has not paid the price.
. This prov1smn may -be read along with section 23 of
‘the’same Act. Thus it follows that a contract may be
. enforced on either side by a suit _brought for the j pur-
“pose.. Similar p10v1s1on ‘will be found in Section- 40
para. 2 (vide its 111ustrat10n) of the Transfer of Property
Act: see also section 3 of the Specific Relief Act,
7,_111ustrat10n (9)- This may be again compared with sec-
tion 91 .of the Indian Trusts Act (IT of-. 1882). The
illustration (g) to section 3 of the Specific Relief Act or
 the illustration to section 40 of the Transfer of Pr operty
- Act enunciates a principle which is the same as in sec-
tion-91 of the Indian Trusts Act. These provisions
show that the contract for sale creates an obligation and
casts a.duty which can be enforced against the vendor
_ himself or against any transferee from him except a
- -bona fide vendee without notice. The vendor must be
. regarded as a sort of " trustee and as such holds the pro-
~perty.. There are eertain .obligations resting on ‘the

LA “;
KAsmNATH !
SanoB4;:
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vendor which he will have to satisfy. It cannot be
- said that Indian Legislature has given.a go-bye to
, equlty and to those obligations which bind the promisor -
KA%H)NATH ]

accordmg to notions of eqmty, ]ustlce and. good con= -
sc1ence :

[MARTEN J.: —Ifyou look up at sectlon 550 the Transs

fer of Property Act and read it along with section 54 of °
- the Act, you will find that the buyer and the seller are”
~ subject to certain liabilities and have certain 11ghts

-'agamst each othel ] : ‘

k- I submit that emboldens mein urglng that the vendor

1s bound by a ﬁdumary obligation. Many of the clauses

of section 55 of the Transfer of Property Act contem-

ﬁplate a case of ﬁdu01a1y obhgatlons

T BATCHELOR J.:—What is the prmmple of clause (b)

' of sub- section (6) of section 55 ?]

The principle would be that the vendee becomes
entitled to a certain charge. The clause would help me

" in showing that the .vendee would be entitled to ‘claim.

specific performance. The contract itself gwes me the

right and the delivery of ‘possession gives me further
" more right. The vendor allows me to remain in posses-

s1on of the property out of confidence which confidence
is in the nature of a trust, and this is shown in Chaptel
IX, sectlons 80, 91 and 95 of the Trusts Act. As a result

. of secmon 95 it follows that a person holding the pro-
- perty or a transferee from the person holds as a trustee

- [ScorT C. J. i—When: does hie come to be a trustee 7] -

As soon as ’ohe contract is made The vendee m

~whose favour the covenanb is made will be regarded as
‘a beneﬁclary P .

N \/ ' ~ N
- No doubt the 111ustrat10n to sectlon 40 of the Transfer .

l ot‘ Property Act deals”Wlth the questlon of tlansfel to a
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third pefson for cons1de1at10n But I submib that” sec-r

~tion 3 of the, Tlusts ‘Act shows that the posmon should -’

not be: conﬁned only to the case of such a transfelee It‘

would also apply to the case of the vend01 ‘2‘-{ f»:-; S

[MARTEN J. -—]]nghsh Taw shows that a Vend01 1s}ﬁ‘
regarded as a quasi tr ustee-for the ‘vendee. ) Y ;;;

. submlt that is also the V1ew of Tndian. Leglslature
So that the vendee can enforce the ‘contract against the :;.'_
-vendor or any transferee from him - W1t110ut notlce T
_There is nothlng inconsistent between: sections; 54 andi'

40 of the Transfer of Pr opelty Act. Readmg these sec-
tions “with section 95 of the- Trusts Act it will: come to-
- this that the contract creates an obhgatmn Whlch makes ‘

the Vendor a tlustee R -

FBATCHELOR J —The 1ntent10n of the Leglslature is.
clearly shown by Sir Arnold White C.J. in the Madras':
~ Full’'Bench case. Do y‘ouv suggest thel_e_ Was any. other

1ntent10n 7]

I submlt very probably the Leg1s1atu1e cannot be sald
to have only that intention. Section 54 of the Transfer
“of Propérty Act, having regard to. its location, has main )
~function of enunciating the formal requ1s1tes of a valid
transfer and the last clause to that section has been ,

placed to emphatlcally bear out that functlon o

[SCOTTC J. —-You1 contention is that although 4 ‘con-

tlact does not create an interest in immoveable pr ope1 ty
it creates an obhcratlon in the nature of trust. ]

That is my contentmn .

&7

smn 7]

- I submit not, The beneﬁelaly will be' en't-;tled' to'

possessmn Sections 58 and 59 of- the Indian Trusts Act,

shovv that there are certam rlghts glven to the beneﬁelary
...’ ILR 7-8_

[MARTEN J. --—Is not ‘the trustee entltled to posses-;

BAPti ‘ APAJI
RN
KASHIN'ATH
SADOBA‘ o
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)

1916 . As a 1esu1t of- these p10v1smns the conclusmn W111
— - be that, the vendor i in the position of a trustee, and the

Baru Aparr .,

e .. Ppossession havmg been delivered to- me he has to see .

Kgiggb;iTH “that the possession is kept.up. He must not be allowed -
AR ¢ urge a dnhonest contention against the vendee who-
:1s urging a very honest plew by way of defence. ’

- That a position ofa trubtee is created between the
vend01 and the vendee isflaid down in" Karalia Nanu-~
bhai v. Mansukhram®. ~ This is distinguished in Kur-

ri Veerareddi . Kurri Bapzreddz@) on the ground .
that a registered. conveyance came to be- made subse-
quently But the case was decided on a broad ground
and the - 3udgment sliows -that a posmon of a trustee.
arises and the matter is under circumstances apt to go
from the- domain of a simple ‘contract into that of an
-enforceable obhga’uon in-the nature of trust :, see also .
Begam V. Muhammad Yakub® which shows that 0" a
stit in ejectment certain defence was allowed "'The
followmg cases support flie contention that to a su1t 111
ejectment it could be. said by the vendee that- he 1s_ en-
titled to possession though there is no registered ¢on-.
veyance : see Adakkalam v. ‘Theethan ®; Kanharan-f
Teuttiv. Uthotti ®; Ittappan v. Parangodan Nayar 9;
Ram Balchsh v. Mughlani Khanam @ ; Immudzpat—.
tam Thirugnana 8. O. Kondama Nmk v. Pemya '
‘Domsamz@ ‘ - S L
© An analogy useful to my contentlon “can also be
drawn trom Dagdie v. Panchamsmg Gangaram ® and
Chidgdo v. Piari Lal®, S

Turnmg to the cases against, my contentlon besuies
- the Full Bench caae, the followmg cases’ may be

@ (1900) 24 Bom. 400, | © (1898) 21 Mad 291 - L
- @.(1906) 29 Mad. 336. . @ (1903) 26 AlL 266. B '7!“
- ®) (1894) 16 Al 344, . @ (1900) L. R. 28 1. ‘A-46at p. 53
) (1889) 12 Mad. 505. .7 - (® (1892) 17 Bom. 375, -

. (1890) 13 Mad. 490.© . (10)-(1896) 19 All 188, -
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refelred to Lalchand V. ,Lakshmom“’ szangowda )

£enepgowda(” In none of the cases, the ﬁduczary
~aspect of the. question was ‘either referred to. in the.
- argument at the- ‘Bar or considered in “the’ 1udgment

‘The cases were decided "on-an’ excluswe cons1de1at10n';‘
of the last para. of section 54 of the Tlansfer of Property«,_
Act.” Tt wag'an error not to- read the- provision along™

: W1th section 55 or Wlth the: relevant\p10v1s1ons of othel‘

" enactments pertinent -to the point. " The remarks in-
Lalchand’s case® may- be. contrasted with those in’

.%Mahomed Musa v. Aghore Kumar. Ganguli®.

" In Timangowda’s case® the Court, relied ‘upon the -
- declsmn in Mulrgy Khatau v. sthwanath Pr abhu- .

“ram’ Vaidya®, but T submit in that case there was no-
pomt under section 54 of the Transfer of Pr operty Act. -

Lastly, it may be notecL thab equrtable notions d1d
“exist in India from ancient t11nes and were 1esorted to

‘in the decisions of cases by British Indian Courts from'

Very early times (vide remarks of Phear. J.in Ganendra
Mohan Tagore v. Upendra Mohan Tagore)("’

" V.D. Lzmaye for the respondent :—The word -* only
“in Clause (2) of section 54 of the Trangfer of Property
.;,'Act is very significant. It shows that the Leglelature .
‘intended that the conveyance of tangible . 1mm0vedble'
' property over Rs. 100 can be effected only by a regls-r
tered instrument and, by . nothing else. Before- the
"Transfer of Property Act was passed, mere dehverywo\f_
" possession was sufficient, but after the Act came .into’
force possession so obtained does not, except When the
- consideration is below Rs. 100, give any title. to ‘the
~-vendee. "The vendee gets only a right to specific- per-
" formance under the Specific Relief Act. -~ But he cannot
put up eqmtable defence that the . vendor holds as a

0 (1904) 28 Bom. 466. - - ® (i914) L. R. 42 I A latp. 6.
@ (1915) 39 Bom. 472. .+ 0 @ (1912) L. R. 40.1'A724.
ROR (1869) 4 Beng L. RB. (O C. J) 103 at p, 135. ,

1916

»:-—_.;—.:_

BAPU APAJI

SN %
KASHINATH
. SADOBA
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y 1916 N trustee Sectlon 50, _CIause (5) (c) of the Transfe1 of
ey Amm Property Act shows that the vendor,_lf heis: rlghtly to.
S g "be regarded as a trustee for the vendee, he, ie.;,the:
“Kgigggfﬂ . .vendor: Would be liable- for the. loss arising from . the
R ~ destruction of the’ property, say by ﬁ1 °, but the »sectmn

does not make him 50 11able L

[MARTEN J. —Halsbulys Laws of England Vol 28
page 64, para. 123 shows that vend01 is-a tmstee for
the vendee]“’k.' ":,“;M ST e

I submit that- the vendor does .not become a. trustee
80 1ong as ‘the purchase money is not .paid. . By the
contract of sale by itself the vendee gets only the rlght
.to._specific. performance -and ~when, he adoptg that.
‘1emedy he gets a right to poseessmn and not till then
1If section 54 of the Transfer of Properby Act lays. down
the express  mode of transfel, the result . -arising’ by:.
-the‘adoption of the contention urged on belialf of the
appellant would not be consrstent ‘with the- ezud prov1-
‘sion “even' if it be read ‘along with section 40, A
purchaser canfot in defence rely upon the 1mp11edf
remedy given by the Trusts Act'and the Spec1ﬁc Relief .
Act. The vendor or the vendor’s transferee - does not
;become a‘trustee until there is a registered conveyance. .
Jagadbandhu Saha v. Radha Krishna Pal®, Immu-
dipattam: Thirugnana 8. 0. Kondama Naik v. Pemya
'Domsamz(’) Gokul Mandar v. Pudmammd ;S'mgh
and observatlon ‘of Siv Arnold Whlte 111 Kurm Veem- .
reddi v. Kurm Bapweddz(" :

;BA -

CAV

. 8corr, C.J. —The questlon f01 0111 determma’mon is
Whethel When the plamtlff bemg the owner of ‘certain *
immoveable property seeks to recover possessmn of. that
pr operty, it is a wvalid. defence to the "suit that the
;plalntlff has ag1 eed to sell the proper ty to the defendants,

® (1909) 36 Cal. 920. . .- *r (3)X1902)L R29L A 19631:9 2020
®-(1900) L. R 28 1. A .46 at p. 55 ) (1906) 29 Mad. 336



“VOL..XLL]" * ‘BOMBAY SERIES.. 449

the “agreement~ being at thé date-of suit: still capable-- e 1916
’,.-of specific. enforcement but there being- no reglsteled BAPU»
“conveyance passing the property to the defendants B LR cy L
__"~'1s to be taken for.the purposes of the ‘case. that posses- - K§:§ff;f
_js1on has been taken by the defendants under the agree-

“ment for sale and that they are. Wllhng to perform thelr

.-:zpart of it with the plaintiff.

We must start - Wlth the proposmons enunclated 1n
;sectlon 54 of the Transfer of Property Act that- sale i is’ a
transfer of ownersh1p in,. exchange for a price ‘paid or

_promised g or part paid or part p10m1sed that such tlans-

- fer in the "case of- 1mmoveab1e property: of the value of

' upwards of Rs. 100 can only be made by.a reglstered ine.
strument and that a- contract for sale of immoveable - :
property is a contract that a sale of suel property shall

) take place on terms settled between the parties; it does-,
:not of itself; create any .interest in or charge on such

- property. .

" Section 51' does not, however,. exhaust the relations”
- Whlch flow from a contract for sale of 11nmoveab1e pro-
perty. accordlng to Indian Statute Law - This sectlon
-cannot be read by itself, and one finds in the same Act
;1mportant provisions in sections 40 and 55 the latter: of
‘which sections imposes many obhgatmns on the vendor
.and gives correspondmg rights to the purchaser with
ajreference to the proper ty contracted to be sold.. In ‘the .
21 last of the sub-sections it i¥ clearly recognized that-
rehet‘ by way of spec1ﬁc performance may in certain
‘events be open to the pulchaser .Then' turning ‘to the"
-Specific Relief Act, sectlon 27 (b) provides. that speclﬁc
”performance may be enforced against either a party to
~a contract.or any othel person claiming under him. by
- title arising - subsequently to .the contract except as
transferee .for. value who has paid- his money in.good
faith and without notice of the or1g1na1 contract,-and by
. sectlon 12 of the same Act 1t is 1a1d down that un}ess
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‘and unt11 the contrary is proved the 00111"0 shall'
- presume' that- a breach of the- contract to  transfer
- immovéable property cannot be adequately reheved by
. compensatlon in money. Section 91 of the Indian
CTrusts Act in the Chapter.describing certain obhgatlons\
“in the nature of trusts provides that Where a person

acquires properby with notice that another person- has

“entered into an ex1st1ng contract affecting that property,
_of which 'specific performance can. be enforced, the
; former must.hold the property ‘for "the . benefit of the-
latter to the extent necessary to give effect to- the con-'
_tract, and section 95 provides that a person holdmgw_

ploperty in accordange with that section must, 86 far‘

a8 may be, perform the same duties, and is subject,so

far as may be, to the same liabilities and disabilities, as’

- if he were a trustee: of the property for the person for

Whose ‘benefit he holds it. According to the ‘Specific
Relief Act, section 3, ‘ obligation ’ 1ncludes every duty,;

,-enforceable by law, and ¢ trust’ includes every speeles
; of. constructive fiduciary- ownership, and trustee ? 'in-

cludes every person holding consbrucmvely a ﬁduclary

‘character. Illustration (g) to that section enunciates

in the following manner the same ruleas section 91 of the'

Indian Trusts Act “A buyscertain land withnotice-that B
~has already contracted tobuy it. A isa trustee within

~the meaning of this Act, for B, of the land so bought:
~In section 40 of the Transfer of Ploperty Act it -is 1aid-

down . that where a “third. _person is entitled to the

. benefit of an obligation arising-out’ of contract -and’
,lannexed to the ownershlp of 1mmoveable property; but
- not amounting to-&n interest’ therein, such. obhgatlo}l
‘,can ‘be enforced agalnst a tmnsferee with .notice thereof.:

-The illustration is substantially .the same as- 111ust1a-;
~tion " (g) to .section: 3 of: the Spe01ﬁc Relief Act above-
quoted .
ARt could not be contended that obhgatmns amsmg ou%l
of _dontradt. attachmg to a transferee W1th notice.: a§
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'ann@xed to the ownelshlp of the ploperty transferred

did not attach also to - his transferor.. ~ The- obligation, e
- ‘BAPU Aragr;

\thelefme of which- -a person who has contracted to buy
immoveable property has the Dbenefit; and- which he ;na,y
enf01 ce against the. vendor or his transferee Wlth notice, -
is as appears’ “from the provisions. aliove -referred to
ﬁducmry, and can -be. enforeed as -thouigh the. pe1son
bound was a trustee. Where, then, a Vend01 ~who has-
contracted to sell immoveable propelty and- ha§ undel
_the contract put the prospective: vendee-in. possessmn
sues the latter in ejectment, he repudlates if the vendee
is willing to complete the purchase, - the_ ﬁduclary

obhgatlon arising out of the contract and annexed to._.
.the ownership of the property, and. seeks to freat “the-.

vendee ag a trespasser. Once it is recogmsed -that the -
-plamtlft is violating his fiduciary  obligation, it is clear -
that the Court cannot gr Fant h1m the relief which he
seeks, for it will not.aid him in commrotmg 4. breach of -
-trust -and his smt must fail ; the defendant is no tres~
passer, but is in possessmn under the- contract Wlnch
‘the plaintiff has bound " himself to carry out.. The same
‘conclusion Was arrived at, without refelence to the
\ﬁducnry aspéct of . the ‘vendor’s posmon, by a Full
Bench . of the "Allahabad High Court in Begam v
Muhammad . Yakubm - The passage from - Story SR
‘Equity Juueprudence cited by Mr. Justice Banerji 1n
that case is very apposﬂze upon- the questlon-whlch we.
have to determine. , It is as follows :—% A° niore general
ground, and that Wh1ch ought t0 be the governmg rule
in cases of this s01t is that' nothing 1s to.be considered -
as a parb performance Whlch ‘does not put the party 1nto
a situation which is a flaud upon him unless the agree-
ment is fully performed. Thus for instance,if upon’ a
parol agreement a man is ‘admitted mto possessmn, he

is made a trespasser and is liable to answer as a tres-.

passel if there be no agreement vahd in 1aw or equlty
o o (1894) 16 Al 344 ’

‘BOMBAY SERIES ;4@1‘_

1916

-

1;‘ -,n‘ N

KAsmNATH
SADOBA



?;L}452f INDIAN LA.W REPORTS. [ VOL. XLL;

,v,gfi’9'16i;\“ . Novv for the purpose of defendmg h1mse1f aga1hst a
;;—;m 'charge as a. trespasser an,d agounst an actlon to account
St ~for the profits in such a - case ‘the ‘evidence -of -a_ parol
Kgigg;‘:m -agreement would -seem to be admlss1b.1e for his protec—
“tion ; and if admissible for. such a purpose, there seems’
no reason why it should not be admissible throughout .
Mr Justice Banerji observes : “ The Courts in this coun--
- 'try being Oourts‘both of law and equity are as much
. bound as the Courts of equity in Bngland, to give effect
_to the principles enunciated in the passage quoted
above. ..Upon a legitimate application of these prm(n-
\ ples not only is the purchaser who has obtained posses-
~sion ‘entitled to ‘enforce specific performance of the
- contract for sale, -but 1f an-attempt be made by’ the
. géller to evict him by an action in- e]ectment he Would
“have a valid- answer to the action on the ground of
fraud: The same ground would he available to ‘him’ to:
entme ‘him to recover possessmn in the event. ot' hlS
«bemg ousted by the seller. To hold otherwise would be
to enable a seller to perpetrate a fraud on- the purchaser y
- with impunity.” » A Full .Bench .of the Madras ngh
~Court have taken a different view. They do not appear
- however, to have considered the fiduciary aspeot of the
vendor’s position and: the - 1mpropr1ety of permlttmg
. hlm to succeed agamst his vendee in a suit for - pobses- :
sion.” We are of opinion that.a suit for specific pers. -
formance is not the purchaser’s only remedy, and _that- ?
he may in the circumstances stated in the question, if?
. there are no other facts operating to his plejudlce
successfully plead his contract of sale and the possessmm
“acquired under it. - 'Whether in a suit. Where the pul--~-
“chaser-is a defendant it ‘would be open tq, a mofuss11
Oourt to decree spemﬁc performance agamst the
plammﬁ vendor we are not called. upon to dec,1de~~ It
is hardly 11ke1y, however, that the plamtlff faceu -Wlth
the prospect of the dlsmlssal of the - sult for possessmn, :
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Would refuse the offer of a decree allowmg spe01ﬁe '/ 1916
performance to the defendant on payment of the balance
“of his purchase money. -

BAPU APAJI
, ) KASHINATH. ’
. JI. G R. - Saponai;

A‘PP“EL'LATE"_ OIVIL. -

~

Before Sir Baszl Scott Kt Chzef Justzce and Mr Justzce Beaman ;

.4 .

. I
'DHONDI BIN RANOJI PATIL awp- ANOTHER (ORIGINAL PLA[NT[FFS), SL18IT

. APPELLANTS v, REVAPPA SATAPPA SHINTRE AND OTHERS (ORIGINAL ) {anuarz( :9 .
DEFENDANTS), ResponDENTS.® . ) ) e

- .

Delclchan dgriculturists’ Relief Act. (X | 218 of 18 79), sectzon I3-—-Mortgage—-
;S’pveral mortgages connected together and involving the. same securzty——One :
“suit for account and 'redemptzon—Mode of taking account. - . ' -

} Where there are several mortgages in favour of’ the same ’mertgaeee, all
‘connected with and involving the same security, the prov1s1ons of section 13
of the Dekkhan Agriculturists’ Relief Act, 1879, should not be held. to isolate.

the account of each mortgage when there is.one suit ﬁled by the mortgagor for

' .the redemption of all the mortgaves .

"~ ‘SECOND appeal against the decision of L C. Orump,
District Judge of Belgaum confirming the decree passed

. by C. G. Kbharkar, Subordinate Judge at Chikodi.

“The facts of the case are clearly” stated in the Judg- :
ment of His Lordship the Chief.J ust1ce

A6 Desaz for the- appellants - - '—("
%‘ Nzlkomt Atmamm for respondents Nos. 1 and 2.,

: 'ScotT, C. J:—This was a redemption suit filed sub]ect
- to'the conditions of the. Dekkhan Agriculturists> Relief

Act for taking aceounts under four: mortgages.and for
~ possession of the property mortgaged. - The .four mort-.
-gagés were as follows :—A mortgage with posseéssion for -
“Rs. 500 of all the lands in suit, éxcept Revision Survey -

"No. 58, dated the 8th J uly 1875 ; secondly; a mortgage
' W1th possessmn of Revision Survey No. 58, dated the 5th
| - ®Second Appenl No. 1007 of 1915,

" L_ R7—9 -
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