» JQB.E_iO;I"AIzAL,

1916,
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| Courb dlschargmg the surety is altogether prematqre
- and should be set aside. The,surety must pay the.cosbs
: of these proceedmgs A - -

468‘1.- - 'INDIAN LAW REPORTS [VOL. XLL.

HEATON J.:—1T agree Wlth the order proposed The-'

e - _ result stated-is necessarily arrived at whether we take:

the view that there has been want of jurisdiction or a-
‘serious irregularity in the exetcise of jurisdiction. - It.
seems to me that there are reasons of cons1derabie
cogency which point to a want of -jurisdiction, but as

" the result remains unaffected, whether it is attributed-

to that ground or to a serious irregularity inythe-
exercise of jurisdiction, it does not seem to me very

- profitable to discuss Whlch of the views 1s the one

Whmh ought to prevall m thls case. -
~ Order set asz'"de.‘ >
7 JG R -
| A'PP'ELLATE& CIVIL..

-

quore Mr Justzce Batchelor and Mr. Justwe Shah
GDRURAO SHRINIVAS HEBLIKAR (0f16INAL PLAINTIFF), APPFLLANT .

Tre SECRETARY. or STATE FOR INDIA 1x COUNCIL axp ANOTHEB
(omGINAL DEFENDANTS), RESPONDEMS‘* 7

~'. Lands can. be still held on payment of assessment——Suit to recover possessu&n

-

3 Saranjam—G1 ant of royal share of revenue—Resumptwn of Saramam-—-

of land-—Revenue Jumsdzctzon Act (X of 1876) section 4—Penszons Acz v

(XXIII of 1871), section 4. v o . .{{‘

' :, Tt i§ well estabhshed that in the case of Saranjam or J aghir’ (the terms

" being convertible) the grant is ordinarily of the royal share of the revenue,and -
_not of the soil, and that thé burden of proving that in any- 1fart1cular case 1t is .
‘a grant of the. 5011 11es upon the party allegmg it.

Krzshnamv Ganesh v. Rangrav 1 Ramohomdm v Venkatrao- @ and Ra.m-
Erishnarao v. Nanarao®, followed

. - ® Flrst Appeal No. 169 of 1913,
g (1867)4Bom HOK(A CJ)L  @(1882) 6 Bom. 598 st p. 606,
(3) (1903)5130:0 L. B. 983. ¢
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T The right to the posseselon of the land‘in the case of the Saran]am grant of o

lthe royal share of the land revenue does not form part of the Salan)am and is
1ndependent of it. - - - A

- The Government can, therefone resume what they granted as Saran;am, viz.,
the royal share of the land revenue ; and the right to the occupation of the :

land . sub]ect .of course' to the payment of the full assessment can and does

-survive the  resumption of the Saran]am o

11916.‘
GURURAO i
SHRINIVAS*'»

v. .
¥ -SECRETARY,

" OF STATE .-
. FORINDIA. .

" Neither section 4 of the Revenue J unsdlctlon Act (X of 1876) nor section 4 'b

of the Pensions Act (XXIII of 1871) bars a suit to recover possession of lands,
the Saranjam rights in which have been resumed by Government

~ FIBST appeal from'the de01s1on of E. H. Leggatt ;

‘Dlstrlct Judge of Dharwar

Suit to recover possession of lands Whlch formed a

1/16 part of the Hebli estate.

- The Hebli estate was" granted to an ancestor of the~ d-
,plountlff by the Nawab of Sa}vanur in 1748.”-When the )

'British Government - conquered the country from the

Peshwas the grant was contlnued to the ‘same famlly
'The original grantee was Balvantrao “At the time
‘when the British Government contlnued the grant, the .
family was represented by Lakshmanrao (a glandson of -

., Balvantrao), and Ramchandrao (another son of Balvant-
'-,rao) Ramchandrao ‘had two sous : Krlshnarao and

‘Raghunathrao. Krishnarao had two sons : Pandurang-, -
-rao.and Ramchandrarao (who was adopted by -Raghu-.

B fﬁnathrao)

"When Pandurangrao died in 1899, his share m the :

5'estate was resumed by the Bombay Government and
_:».regranted to Narsmgrao a son of Ramchandrarao,

-_although Pandurangrao’ had left four sons. In 1904, the

o f Secretary of State for India in Council held that the
share Jof Pandumngrao -should be regranted to Vithal-
~ Tao, a grandson of Pandurangra,o. The whole of his
~ share . was accordmgly given into the possess1on of
-"Vlthalrao ; in domg so, Gururao (plamtlﬂf), one of the

grandsons. of Pandurangrao . Was d1spossessed He, .

- ‘therefore, sued to.recover‘ possessl_on ‘of hls_share, which
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‘was 1/16th 111 the estate, Whlch he alleged Was Sarvag
Inam‘. . :
The defendant No. 1, the Secretaly'of State for India,'

_SECR'E’T sy contended infer alia that the Hebli estate was granted

7 OF STATE
I:OR II\DIA

as Saranjam or on political tenure; that Government .
* had the rlght to resume and regrant the estate ; and.
‘that the suit was barred by section 4 ‘of the Revenue
- Jurisdiction Act, 1876. Vzthalrao (defendant No. ").
ralsed. similar defenees ‘

The lower Court held that the Hebh esmte Was
granted not as Sarva Inam but as Saranjam ; that Gov-.
emment had the ught to resume and regrant the estate 3
and that the suit was barred by the Revenue J U.I'lSdle
t1on Act, 1876.. .. e C o

. The plamtlff appealed to the I—l“lgh Comt

- K H. Kelkar, for the appellant ——-It is held by this
Court repeatedly that grants by the: -Crown although in
terms the grant of Jland are really alienations of -the
royal share of tlre revenue : see Krishnarav Ganesk .
Rangmvm Ramchandm v. Venkatrao®; Vaman-
Janardan Joshi . The O'ollector of Thana® ancl
" Rajya V. “Balkrishna Gangadhar®. The theory on
~which - this ‘doctrine is based is to be found in the
" casé - of Vyakunta Bapum, V. The Government of
BombaJ(5) . B e

The theory of the grant of the royal share of the
revenue really emanates from this. juristic conceptmn
©of the relation between the Crown and the subject. All
_ inoccupied land was rés nullius and could be occupled
by anybody. The moment it was occupled_ the occus
pancy was created and the nght of the Orown to IeVy
the assessment arose. . , .

@ (1867) 4 Bom H.C. . (A c (e) (1869) 5 Bom, H C R (A O

L. : SR AR T B
e (1882)6Bom 598.- ' .."j- - (1905). 29«Bomz415
.@ (1825) 12 Bom H .Q R. Appx. L
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C1f land revenue was. granted land 1even11e alone can
be resumed. The posseéssion may ' ‘be -an effect’ of the
grant but is not a part of the grant. The . dlstmctmn is ~
not fanciful : see . Balwant Ramchandra ~v. Secretary
‘of State® and . Appaji v. The Secretary of State for ™
India®. When the grant is made the v1lla0e is usually
revenue paying. There must be occupants in the
village. Othe1W1se N0 revenue can ‘be collected At_
‘thig distance of time it is impossible to show exactly
when our actual pessessmn commeneed. - There is.
nothmg in’the law to prevent the Sa1an]amda1 fromv_

becoming an occupant h1mself . ";‘ IR

The Elplnnstone Code enacted’ the fundamental law
of land revenue : Regulamon XVII of 1827. ‘The Com--

pary and their successors never clauned anything more
-than assessnient. The ‘history of the Land Revenue laW

- regarding the d1ffe1ent parts-of the Pres1deney will be
. found lucidly plesented in_ Col Ethendges Narrative
. of the Inam Comm1ss1on see Government of Bombay“
Pubhcatmn New Series, No. 132. When we come’ to -
Act XI of 1852 we find that the Act contemplates the,

promu]ga’mon of rules for the 1egulat10n of Salan]ams

_ The scheme of the Act (XI of 1852) shows that thef
Word “ resumpmon used in the Act borea technical
~meaning. And although there are: words in the Act’

. -which may contemplate * ‘gviction ” also, the" Govern-
ment. of the day.- allayed all. exmtement by 1ssu1ng a
_special resolution dlSCldllIllIlg any ught t0 d1spossess
"Even under the Regulations right to possession was a

r1ght Whlch was to' be judicially- decided by eivil.

.Courts. This right is not taken away by ‘Act XI of
1852..And indeed any enactment which pnlports to

-take away .this elementary right would be ultra vires

- of the Indian Leglslature see Secrefary of State for
- India v. Moment®.:. -
M (1905) 29 Bom. 480. . e ﬂ)(1904)28 Bon1 435.
=@ (1912) LR, 401, A, 48,

1918,
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..(,.‘1‘19‘1_6- The case-lavv on the meamng of 1esumpt10n is con-
T clusive in our favout: see Ganpatrav Tmmbalc Pat-
gg;gm ~wardhan v. Ganesh Baji Bhat ® and Hari Sadashw_‘v ’
v Shaik Ajmudm@’ ~.These are the only cases. in which
SECRETARY

~or Srare.  blis point was specifically- ra1sed and they are bothin_
For s our favour. In Shekh Sultan Sand’s case ® this 'ques-
" tion was not raised : see M1 Doyne’s argument on behalf
of the appellant. It was a treaty Saranjam and the
grantee was put in possession by the Government after
-the conquest. ‘There is no adjudication guaranteeing
~ posséssion as we have in this case. . Ramchandra’s case®
“is considered by Sir Charles Sargent in Ganpatrav
Trimbak's case® and is also discussed in_ Balvomt

‘ 'Ramchcmdra s case ® by Batty J.

The suit is not barred by Act X "of 1876 because 'we

submit that in this case land revenue is held as- Saran]am

" and not land. .This pr ohibitory enactment and the Pen-

sions Act both deal with land revenue and disputes

. between the Government and the subject; relating to the
collection or distribution of that :reveriue. Both have
nothing to do with possession of land. That is a dis-
tinct right which has not been taken away by any
" Legislature. © As' ‘regards the Regulations, Regula-
© tion X VIT of 1827 expressly reserves questions of posses-
sion for the civil Courts : see Chwptel VIIL.. We further
‘contend that Act” X of 1876, if it affects questions of
possession also, is ta that extent uléra vires of the Indian
Leg1slatu1e A suit could have lain' against the East
. India Company :’see Chap. VIII of Regulation X VII of
©1827:;-21 and 22 Vic. Ch. 106, sections 64, 65 ; 24 and 25
“Vie. Ch. 67, section 22 ; Peninsular and Oriental Steam

Navigation Company v. The Secretary of State Jor
- India® and Secretary of State for India v. Moment®,

4

‘- (1885) 10 Bom. 112, 4 (1882) 6 Bom. 598-at p. 608. . -
(® (1886) 11 Bom. 235. () (1905) 29 Bom. 480. .
- ®(1892) 17 Bom. 431. . - ® (1861) 5 Bom. H. C: R. Appx 1

L M2 L, R. 401 A, 48,
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" O’oyajee with §. . Patlcm' Government Pleader for

"the respondents —WHhat is the meaning of ¢ in any event

;plalntrﬂ“: is entitled to the right of occupancy?’ Was °

~the Government-bound on Pandurand’s . death to levy-
an ‘assessment on the land and split the estate into
(1) a right to levy assessment and (2) a rwht to occupy
it? If this latter rlght were recognised then it would
amount to treating the Saran]am lands as: private heri-
table property Pandurang’s estate terminated  with
“his death and the whole intact estate is given by the:,
Government to defendant No. 2. 8o there is no evic-
tion in such a case.” The pomts therefore that arise ior
' determmatlon are :i— O
(1) What is the nature of the Hebh estate of Whlch
the plaint property forms an integral part? L
(2) Is the resumption in questlon valid?
(3) If: s0, what 1s the effect of resumptlon P f'f ,
(4) "Whether the claim is excluded from the cogni-

zance of the civil Court in virtue of the prov1s1ons of the
Revenue Jurisdiction-Aet? . ° . E T

As for this fourth point the ‘case of Secretary of
State for India v.. Moment ® is no authorlty for. saying
that the Revenue Ti urisdiction Actisno bar to.the pre-
sent suit. The question is whether the plalntlff could -

have suéd the BEast India Company before 1858. If he-

‘could not have done so before 1858 then he cannot do so.
now. Before 1858, no suit could have been brought in
_respect of the Saranjam property.. Rewulatlons XVII.
and XXIX of 1827 which governed the Saranjam and the
Inam estates were extended to the Southern Maratha
Country by Regulation VII of 1830. Under those re-
gulations the civil Courts had no jurisdiction to.
entertain claims in respect of Saran]am estates. There-
fore, the provisions of the Revenue Jurisdiction Act
were not, ultra vires.’ It S0, S(JCtIOIl 4 is a bar to. the.

\ ‘ (1> (1912) L. R. 401 A48
‘ .1LR’I~4,*? ""-:»

19‘16.
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~ a Saranjam estate are. It is (1) resumable, (2) held for -

_4_14 ~ INDIAN LAW REPORTS: [VOL XL

present suit.’ In tlns case the propel ty is Saranyﬂn
’I‘helefore 1t clearly comes: under section 4 of the Act.

Thele isa subs’uanfaal dlstmctlon between an-Inam
andaSamn]dm see Ramkrishnarao v. Nanarao®, It
clearly lays down what the distinguishing features of

life, (3) inalienable, and (4) impartible. It thus differs.
“from an Inam. All the powers. of disposal of & Saran--
jam estate are vested in the Government: see Ram—
chandra. v. Venkatrao®. A Saranjamdar cannot-ac-
- quire occupancy rights in a Saranjam estate. The case

_ of, ‘Balvant Ramchandra v. Secr etary of State®, relied

~on by the -appellant’s pleader was  a case of an Inam'
and there too it was held that an Infundal by his grant
~.obtains the right to hold unocoupled land e

As to thio nature of the Hebli estate there isino dls-1
pute that the appellant claimed to hold it as “Sarva
‘Inam, that claim- was’ disallowed both by the Jnam
Commlssmner and the lower Court. There is ‘no doubt
"that it is- Saranjam property. An "examination of the:
leglslatlve enactments govelnmg Salan]ams and Inams
~'reveals & d1stmct10n between an Inam and a Sar aranjam..

. The earhest 1egu1at10n bearing -on this pomt is Regala-
“tion XVII of 1827, This Reguhtlon conﬁlmed_ or left
untouched the “Inamdar’s pre—ex1st1ng mght to remam

Cin occupatmn but a Saranjamdar having no- such’ 11ght

that was dealt with in a different way. Thisis apparent
from* sectlons 38.4and 40 of Regulamon X'¥II of 1827 and -
the notlces required to be given thereunder. It will -
' be'noticeable that section 38, which deals with J aghlrs i
(or Saran]ams), speaks’ of the holder of the grant as the -

“incumbent’ or the- person enjoying the exemptmn -
Whﬂe in section 40 the corresponding person in the"
- case of Inam holdmgs is called the ° occupant or holder

g (1903)5B0m T.R.983. - (1882) € Bom. 598 atp. 608 -
" (3) (1905) 29 Bom. 480, - '
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of the land ThlS dlfference Gould not be’ meanmgless o
It 1ends strong support to the” contention that the -
Leglslature intended to recognize an already ex1st1ng'

occupancy . rlght vested in the Inamdar ‘but- ald not

recogmze any such right in the- Saran]amdar WhO' was

merely an 1ncumbent >

.The’ counsel after 1ef9111ng to the cases of Ram-
chcmdra v. Venkatrao®;. Balvant Ramchandm v, .
“Secretary of State® and Ragya v. Balkmshna Gcmga-A
. dhar ®-said that it was obvious from these authontles;f
that a‘grant whether.in Inam or Saranjam carried with

it the right to hold or make the best use of the un-

‘occupied land as Saran]amdar or Inamdar and this’

r1ght was resumable by - the Sovelelgn power with the
Tnam or Saranjam grant In the case of the -Saranjam-

“dar his grant was résumable at - pleasure and the right *

“to hold the land is merely co- extenswe with the grant.

It Would therefore, come to an- end when the grant '

,comes t6 an end. .

+#The Saranjam rules iramed 1n 1898 by Govelnment

Reeolu‘mon No.: 2942 Pohtmal Department dated 17th.vv\
-+ May-1898: (see Bombay Government Gazette for-1898,
Part I at pp. 424 and 425) support the casé of the' Secre--

tary -of State.. "Rule-5lays-down that Saran]am shall
“be‘held as a life-estate' and - it shall be f01ma11y resumed
on the death of the holder and shall be made over to
the next holder as a fresh grant Rule No. 6° prohlblts
sub division. -

~As regards the case of Ganpatmv Trimbak: Patwar- :

‘dhan v. Ganesh Bajz 'Bhat®, Government ‘was not a
party to that case and moreover Sir Charles Sargent C.
‘J. says in the course of the judgment that no legislative
: enactment was cited in support of ‘there ‘being any

d1fference between the tenures (Inam and Salan]am)‘

W (1882) 6 Bom 598 @ (1905) 29 Bom. 415.

9 (1905) 29 Bom. 480, . @(1885) 10 Bom 114,
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a8 rebards the effect of 1esumpt1on by Government In.

that case there 'was no reference to- Regulation- X VII of
1827 and the Saranjam -rules ; and it is,-therefore, -
obv1ous that - this aspect of the -case was.not present
bef01e their Lordshlps mind. Moreover the observa~’
tlons in'that case are merely obzter dicta.

Lastly, if this is a grant of the land revenue as. con-
tended by the appellant; then no suit would lie without
a Collector’s certificate under the Pensions Act and the'"‘.
“absence of it would be fatal to this suit.- ‘

COALV.

SHAH, J. :—TIt will be convenient at the outset t6 set

' forth the genealogical table of the famlly of the original

- grantee of the Hebli estate. = -
Appajirao

Balwantrao
Suryarao e o _ - *Ramchandrarao
Lakshmanrao ' Venkatrao- - Kuishnarao _A . .' L -Ra‘g];u-‘
o ) . ' | . " nathrao
Appajirao . Madhavrao ‘ Pandurangrao I “Ramchan-
L ) “Ramchan: .drarao -
*.  Buryarao - drarao (adopted
T (givenin .~ son) -
Lakshmanrao ~ . adoption to. o
o ) Raghu-
Dattobarao , »  nathrao)
. alias Annasaheb ' .
- . . ] , ] T I : / f
~ Vlthalrao . . Govindrao Krishnarao Shrinivas-
e L . . rao
Chldambarrao 7. Ramrao Raghunathrao - [ .
N - Gururao
| - - (Plaintiff)
*Vithalrao " Madbavrao - e
(Deféndant
No. 2)

-Narsingrao - Bhaskarrao . Narayantao - Balwantrao =~ "
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* The orlglnal grant of the Kasba Hebh Was made to

:Balvvanmao by the Peshwa. At the. 1ntroduct10n of the
British Government the estate was held by Lakshman—
‘rao bin Suryarao, and his- uncle - Ra,mchandralao
~Lakshmanrao died in A. D. 1836 and was stccédded by -
‘h1s son Appajirao. Ramchandrarao was. succeeded 1nx
‘A. D. 1818 by his son Krlshnarao and Raghunathrao f
The latter adopted Ramchandrarao, and this adoption
‘was ‘recognised by the British Government in 1839. -
-Krishnarao died in 1842, and was succeeded by his son
Panduranglao Pandurangrao died in 1899. Itis the-
estate held by Pandurangrao or rather a part of it Wlth
which we are concerned. in this 11t1gat10n

- The share of the Hebh estate held by Pandurangrao
was resumed by the Bombay Government and regranted
td Narsingrao Ramchandra in 1901. The Sec1etary of
State for Indla in Council, however, ultimately dirécted
“in 1904 that Pandurangrao’s’ estate should be resumed
_and regranted to . Vithalrao, the. 4great—grand-son of
-Pandurangrao. Asa result of this grant to .Vithalrad
the present plalntlﬁ was dlspossessed of the lands
1nsu1t - N

~ The plamtlﬂ' Gururao filed the present sult in 1911 in
-the District: Court of .Dharwar to recover. possessmn of
-the property. ‘mentioned in the Schedule referred to in-
. the plaint with mesne profits. He based. his claim
. malnly upon two grounds ; firstly, that the grant to
. Pandurangrao was- a, Sarva Inam and nota’ Salan]am
-~ and that theref01e it was not resumable by Government
. but-heritable and’ partible property ; and secondly, that-
even assuming the grant to Pandurangrao to be a
Saranjam, the Government could resurie what they
granted, viz., the royal share of the revenue ‘and not the

lands, and that the Government could assess the lands
- and recover the royal share of the revenue but could
not dlspossess the p1a1nt1ff. ‘The- property descr_lbed_ in

1016"
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the Schedule attached to the plalnt is clalmed as form-
ing one-sixteenth. share of the whole~ estate, i.e,, ‘one-
fourth of Pandmangrao s one-fourth share in the estate
The suit is filed against the Secretary of State for India
in Council, who is defendant No. 1, and Vlthalrao the
neW grantee who is defenda,nt No. 2.

The defences 1alsed by defendant No. 1 blreﬂy stated
are-that the suit is barred by section 4, clause (a) of the .
Revenue Jurisdiction Act (X of 1876), that the grant is-
not a Sarva Inam but a Saran]am that the p1a1nt1ﬂ is
" not entitled to recover separate possession of the pro-
perty,  as. the ‘Baranjam iy impartible except to such-
extent as may be recognised by the Government, and-
that the Government could take possession of the lands
in effecting resumption. Defendant No. 2 made no
separate- defence but adopted the contentlon% oE the ,
~defendant No. 1.

On’ the plamt and the Wrxtten statement Wh1ch have
been stated in detall in, the ]udgment of the lower:
Court several issues Were raised.

-~ The lower Court in effect found that the grant to

- Pandurangrao, which was declared by the Government .
~ in 1863 to be Saranjam -and not Sarva Inam, must. be

treated as Saranjam and that the Court had no juris-
d1ct10n to question the declaration made by the Govern--

" ment.- It further found that though the grant wasof .

‘land revenue the right to hold the land went with and
therefore formed part of the grant, and that the 1ands :
- were resumable as the grant was. It also found that -
the lands being héld as part of the . Saran]am, the sult.
- was barred by the Revenue Jurisdiction Act. - B

It is not now necessary ‘to notice the ﬂndlngs on :
other 1ssues R oo oot

The result was that the pla1nt1ff’s su1t Was dlsmlssed
W1th costs : : :
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']_‘he plaintiff has appealed from the deeree of the Dis- -
trrct OOurt -and has- practically conﬁned his" appeal to -

the prayer for possessron sub]ect to hlS paymg ﬁhe royal -
shale of the revenue and mesne profits:

- It.is not contended béfore us %hat the “original- grant
. was not Saranjam, but- Sarva Inam. It is:difficult to,
see how such a contentwrr could be’ ralsed Nnow. When
the descendants of Balwanmao 1nclud1ng' Pandurangrao
made their .claim to the estate as Sarva Inam: before.-
" the Inam Commissioner in 1858 under Act XI ot' 1852,

the Inam Commissioner decided that the cla,nnant’

titlé to hold KaSba Hebli in Sars va_.Inam was 1nva11d
~but that its en]oyment was not to he interfered with in ~
-consequence of his decision : see Exhibit 34 pala 31.
'The Government declared in November 1858 that Hebh
should: be continued to the famlly, which held it. as

‘her edltary in the fullest sense of the word (Exh1b1t 41) ;.

“and they further held in 1863 that it was to be regarded -
as a Saranjam and not as Sarva - Inam - (Exhibit 37).
Under the p10v1s1ons of Act XI of 1852 it~ was for. the
Inam 00mm1ss1oner and Government to demde whether
the grant was & Saran]dm or a"Sarva Inam and. their:
decision must be. accepted as .decisive of the " pomt
‘raised by the plaintiff in the smt but not pressed in

appeal, as t0 whether Hebli is held by the famlly as
a Sarva Inam or a Saranjam.

:It_may be mentioned here that Ramlao glandson of
Pandura,ngrao by his second son - Govindrao, had filéd
Suit No. 3 of 1907 agalnst the present - defendants on.
-the ground that the- property- held by Pandurangrao
was Sarva Inam and that the regrant to Vithalrao was
1llega1 But that sult was held by the High Court - t&*
“be barred by section 4, sub-section (a) of the Revenue
@msdwtlon Act and the decision-of the Inam Com-
" missioner was held to be final ; and it was further held
_that the title to and contihuance of the estate held as
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Saran]am must be*determined under schedule B, Rule .
X of Act XTI of 1852 under such rules as Government
may find it necessary to issue from time to time. The
main point argued in the present case was suggested
for the first time in appeal in that case. The High
Court, however, held that it was a question which

i ought not to be decided in that suit and abstained from

expressing any opinion on it : see Ramrav Govmdmo v.
Secretary of State.® ‘

- The principal point, however, argued and ms1sted
upon by Mr. Kelkar in suppors of this appeal is that the

‘Saranjam is merely a grant of the royal share of the
‘land revenue without any relation to the possession of
‘the land, that the grantee may have possession of the
lands before the grant or, may take possession of’ any
. vacant or unoccupied land after the grant, and that the
‘right to the possession and"enjoymerit of* the lands ig

outside the grant and does not form_ any part of the
grant. It is further argued that the Government can
‘resume.only what they have granted, that is, the royal

- share of the revenue, and that ag-a result of the resump-
* tion the lands which were not liable to assessment may
_be liable to be assessed. But the possession and.

revenue of the lands subject to the payment of assess--

ment form part of Pandurangrao’s ordinary heritable
estate, in respect of which the plaintiff’s rights cannot

Ebe affected by the resumption of the Saranjam. -The
~ rule as to resumption in the case of Inam lands where

the grant is of the royal share of the révenue only has

~been relied upon as affording a ground for putting the
' same meamng upon resumption when -applied to the
-case of a Saranjam. By way of reply it is argued on-

behalf of the respondents that though the grant'may be

" of the royal share of the revenue, the right to hold the

land is the result of the gmnt and forms part of 1t and

[0 (1909);34 Bom. 232,
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s, thelefme resumable It is further argued on behalf

" of the defendant NG. 1 that there could be no occupancy.

-11ghts in a village held as. Salan]am ‘where ‘there” is a
succession of life-estates, and that the word resumptlon
'111 case of a Saranjam'cannot have the same’ ‘meaning as
111 “the case of an- Inam

In addition to the answer on the merits, it is con-
tended that the suit is barred by the Revenue Juris-
d1ct10n Act and the Pensions Aot -

I shall first deal ‘with the merits of the plamtltf’
elalm, as it seems to me that if he can succeed on the.
. merits, the Revenue Jurisdiction Act and the Pensmns
‘Act will not, afford any answer to his elalm

NOW it is well estabhshed that in the case" of Saran-.

]am or Jaghir (the terms’ bemg convertible) the grant
- is ordinarily of the royal share of the revenue and,not.
/of the soil, and that the burden of proving that in any’
-particular case it is a grant of the soil lies upon the party

alleging it :.see Krishnarav” Ganesh v. :Rangrav® ;
,Ramchmzd'ra V. Venkatrao(z) and Ramkrishnarao v.
" Nanarao®, Mr. Coyaji for the respondents does. not -

contest this position, and is unable to refer to any

“document or terms of the grant which would show that.
“the grant was of’the soil and.not -merely of the roy%l
”shale of the land revenue.

" In this case the history of the Saran]am to which I
-shall refer more particularly later, shows that the grant

was made to the family before the British Government
acquired the territories, and that during the last
,rcentury before Pandurangrao’s death on all occasions
~of fresh ‘successions the grant was continued by: the
" British Governmént on payment of the usual Nazrarra
‘On not a single occasion does the grant appear to have

- (1867) 4 Bom H. 0 R. (A C/ J) 1 @ (1882) 6 Bom 598 at p 606

'y .7 ®(1903)5 Bom.L. B. 983.
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': -- been made i in- terms Whlch would 1nd1ca‘ce a grant of

“the.soil or which would indicate that the grant had any
relatmn to-the occupation of the lands.. The’ grantees.
Were in prior occupation of the lands and they were
continued in possession of the lands Wlthout any liabi-
llty to pay the royal share of the revenue.” - . . ; -

It 1s also a settled rule in this Pres1dency that in the
~case of an Inam, where the grant is merely of the royal
' share of the revenue. and not of the soil, resumptlon
means only.the discontinuance of exemption from pay-.
ment of land revenue, and that interference with actual
occupatlon is not allowable: - 'I‘he Gové’inment Resolu-
tion of 1854 is clear on the point : see Exhibit 260. Th1s
OOurt has. consmtently t‘xken the same view as to Inams .
gee Vishnu - Trimbak v, Tatia Pani(® and Balvcmt
Ramchandm Ve Secremry of Smte(’) o

Bef01e dealmg with the questlon as. to how far the
same meamng should be putupon the word resumptlon
“in the case of a Jaghir or Saranjam when the grant is not
‘of the goil, but of the royal share of the land revenue, it
. will be convenient to deal with the view taken- by the
_ lower Court on the evidence and the lnstory of thls
partlculal Saramam o I

The leamed Dlstrlct Judge has stated his- conclusmn

in “para. 18 of his judgment as. folloWs — Obv1011s1y :

- -what is to be resumed.is that which is given a,nd in the -

- case of a Saranjam grant of land revenue it is.a grant of :
“the land revenue coupled with the right to make the-
best possﬂole use of unoccupied land, and presumably

. the Whole of this can be :resumed.” Further on in-
para 90 of the judgment aftér adverting to the circums-

. stances of the present’ grant and the incidents of -the -
tenure he expresses the oplmon that the grant fos not,;

@ (1863) 1 Bom. HC.R2 @ (1905) 29 Bom. 480 af p. 498:?}_‘
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vmerely a glant of the royal shale of the revenue but\ ;':

included the right to hold the land ‘and that’ the lands
'ale, therefore 1esumable Wlth the Saran]am o

Now ﬁlst as to the' cueumstances of thls grant The:

fh1story of this grant'is set forth in .the report.of the: ¥on Tpra.;

“Assistant Inam Commissioner and the decision.of the -
‘Tnam Commniissioner (Exhlblt 34, partlcularly ‘para- -
graphs 27 and 28). - The learned District Judge has’
placed reliance upon the fact that in 1761-62 - the’
_ Peshwa had taken back the Jaghir with the possessmn'-
of the lands from Balwantrao, had madé a grant of this’
Saran;am 0 Yooeeram and Bhagkarrao and had given'
it back to Balwantrao in 1872, - We 'do dot know the
-'c1rcumshances under which this temporary change.- of .
the grant was mmade, nor do we know what exactly
~ happened at the timé: I consider it wholly unsafe to
" draw from this circumstance the inference -that the
- .original grant by the Peshwawas not merely of the land -
révenue but. of the soil. - The Inam Oommlssmner in’
~ para. 30 of h1s demsmn obnerves as follows +—- '

e It appears clear therefore that the orlgmal grant‘

~ of A, D. 1761-62 was neitherrevoked nor altered by the:

. Peshwa and that the villages claimed were made over:

. and continued in liett of the Saranjam of Rs.-12, 000 per'
‘annum sanctioned by the Peshwa. ‘The allusion.. to

- them in accounts’ consequently in any other terms than'
o ag Saran]am is elroneous '

‘ Bes1des 1t does not seem to me Very materlal to-'ii
~ inquire as to what the Peshwa thought of his grant t¢
. Balwantrao. He may have treated-the right to_ hold
" - the land as resumable - with the ‘Saranjam or not. The

questlon is what happened when the Brltlsh Govern-
. ment acquired the telrrtory and whether they conﬁrm-
ed the Saranjam as - aqy ordmary Saran]am or. Saran]am

‘mvolvmg a grant of ’ohe soil.” Then for some years

1916:
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;19,16-" : there was dlsturbance of 4 possessmn by Tlppoo Sultan.
—' But Mr. Coyaji -has fanly conceded that such d1stur— )

% . GURURAO -

Ay

. SmRvivas " bance, which would be the result of invasion and force,
o o, .-
SECRETARY _.would not indicate anything in favour of the VleW
-or 8tate- - 'taken by tlie learned Judge. .. ’

‘ FOH InpIa. -~

It appeals from para. 98 of the Inam Commissioner’s
Report and from other papers in the ‘case that in 1818,
.1836, 1839, and 1842 and 1863 fresh successions were:

" recognized. on payment of the usual Nazrana. = There
was nothlng in this circumstance to show-that the
~ grant had ‘any relation to possession of land as dlStlIl- "
‘guished from the royal share of the land" revenue.
- There is nothmg to show that the Nazrana was calcu-
“lated on’any footing other than that representing the
_ royal share of the land revenue. Besides it does not-.
" seem to me at all reasonable to base such an inference -
upon the fixing of the amount of the Nazrana. When
_the main questien is one of recognizing the succéssion .
. or of making a fresh grant, thequestion of Nazrana is
" a subordinate question’; it is dealt with by the Govern-.
‘1uent, there is apparently nothing like a settlement
between the parties of the basis upon which the calcu-
lation is o be made, and there is no disturbance of -
actual posseéssion. "Further it is not contended in. this
case that these grants on various occasions ‘have been:»'_
grants of the soil. Under these circumstances T do not
- see any reason to think that the papers relating to the
Nazrana can show any relation of thé grants to the.
~occupation of the lands as distinguished from the right
“to ﬁhe royal share of the revenue. The evidence of the g
Wltness Bhaskarrao (Exhibit 232) which is ‘relied upon
by the learned Judge does not, in my oplmon support .,
the theory-that the amount of -the Nazrana was calcus
lated on any basis representing’ anything more than. the -
amount of the royal share of the lind reventue. The,
, point was never put to him specifically on behz}lf,of,v the.



"-'VOL XIL] -~ BOMBAY SERIES. 495

respondents and the general effect of h1s ev1denoe 191_6{

‘taken as a whole is against any such theory S oo =
URURAOY
. The next circumstance 1e11ed upon is the fact that in. - Sarmvas -

1842 on the report of the then . Collector of Dharwar, :SECR:"I‘A‘I&».:,
“the Government for -the better management  of. the - or Srars..
Jaghir owing to disputes between Pandurangrao and’ For Lyouet
Ramchandrarao accepted the reeOmmendatlon of the -
Collector, that the management be handed over to .
_Appajirao the representative of. the senior branch of the

family. Thls, it is suggested, involved a disturbance

of the actual possessmn of Pandurangrao. But admit-

tedly it was for the purposes of management only and:

‘not for the assertion or alteration of any right ; and it .

was clearly understood that the arrangement- was only.
“sanictioned as a temporary measure in the hope-that.

partles would soon see that it wag for their interest to.
accommodate their differences: see Exhibits 275 "and.

270. T am unable to_hold that this is- in any way in-'

- consistent ‘with the ocoupancy rlghts of the Saran--

]amdar s

Exhibit 242 which was put in by the claimants before :
the. Inam Oommlssmner does not help the 1espondents
in any way. There was no occasion then to differ-
_entiate between their rights of occupation and the royal
share of the land revenue. The claimants ‘had both the
 rights, and they . were then putting forward a claim to
the grant as a Sarva Inam, i.e., an absolute grant. = ° 2

. T'have now dealt with all the evidence relied upon :
by the lower Court and by Mr. Coyaji in the argument
" before-us, in-connection with the nature and. circums= .
stances of .the pa1tlcu1a1 grant. I am unable to agree
‘with the lower Court on this- pomt The net result of
the examlnatlon of the evidence, in my opinion, clearly
is that there is nothing to show that the original grant
by the Peshwa, was of the soil and not merely of the
_royal share of the. land revenue or that it had any .
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relatmn to the occupatlon of 1ands by Balwantl a0, tlnt

grantee from ‘the. Peshwa, they were in occupation of

- the lands, that the grarts were as usual grants of the

royal share of the land revenue, and had no relation to .
the possession of the'lands, and that the right to resume
the lands at the time of the -resumption and regrant of
the ' ‘Saranjam was never . put forward by the Govern— .
ment duung the last century. Apparently it is put.
foxwald on the occasmn of the resumption on Pandu-
r‘mgrao s death and i asserted for the first time in 1904 -
' when there was a regrant in favour of Vithalrao.; and it -
1s not suggested that . the record of the case dlscloses

' any puor 1nstance of the assertion of such a right. -

Tt remains now to de‘d with the view faken by the
léarned District J udge that “in the case of a Saran]am
grant of land revenue itis a grant of the land revenue
‘coupled with the right to make the best possible use of
the land, -and presumably the whole of this can bé
resumed.” I am unable to agree with this view and'in
- Iy opmlon it does not derive any. support either from-
~ the statutory provisions relating to Sarangams or from
the decided cases bearing on the point. On the contrary.
the c’ombmed result’ of the Acis and- decided cases is
‘distinctly in favour of the plaintiff’s contention.

% First as to the statutory provisions, the law. relating
to Saranjams now in force in the territories with which-
“we are concerned is to be found in Act XI of 1852 and
the rules made- by the Government 1n 1898 under

* rule: 10 of Schedule B of the Act of 1852.  Prior to 1852, -
~ there was Regulation XVII of 1827—partlcular1y

. Clause 38—made applicable - to-the territories with -

* which we are concelned by Regulatlons XXIX of’ 1827; .

“and -VII of 1830 'There was Regulatlon VI of 1833,
- Clause 3 1e1at1ng to the “general rules refelred to m
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‘_Olause 38 of Regulatlon XVII of 1827 These prov1—

~sions have been discussed in some of the cases to which

I shall have to refer. here’tftel and I do not. consuier 1t - SHRINIVAS

necessary to go . over the same ground again. I shall,

however, deal with the provisions with refelence to the ,
‘arguments that have been addressed to usin thig cage. .
. 'With reference to Clause 38 of Regula’olon XVII of 1827.

,read with appendlx B, M. Goya]1 has argued that the

“words ‘resumption’ and ¢ assessment’® used Wlth‘ -

_-reference to Jaghir cannot mean the same thing: They

~must have different meanings, Whlch is possible only

‘~-‘1f résumption has' relation to possession of lands and

‘not merely to the dlscontmuance of exemption from
. the royal share of the land revenue or assessment. “The
form of notice of the. resumption of a Jaghir gappendm B)

- .as’ compared with the form of- notice of assessment -
_(appendix D) has been relied upon. in support of this -
cargument, In the first place it séems to me. that this

‘argument ignores the obvious fact that the” language of
) ‘Clause 38 and of the form appendix B is apphcable to’
CallJ laghirs, i.e., to J aghns involving grant of the soil as
- wellas to J aghlrs involving grants of the royal share
~ of the land revenue, and the Clausé is not. worded with

__due advertence to the difference between the two classes

-of Jaghirs. Now the language is quite appropriate to

‘J aghirs, Where there is a grant of the soil. But where-

" there is a grant only of the: royal share of the land

" revenue that langumge is not quite appropriate ; and in -

such a:case there may be no plactlcal difference ‘bet-
ween resumption and levy of full assessment. The use
. of two different words is sufﬁmently ]ustlﬁed by ‘the

- fact that in -certain Jaghlrs they would mean two.

. distinct things. But.there is no rule of . construction
" which compels the 1nfelence that the Legislature meant

~_that in every case of Jaghir- ‘resumption’ and ¢ assess-.

‘ment’ must in the result mean two different things.

t '1916.:
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That Would be practlcally domg ‘away with the sub-’
‘stantial difference between the two classes of Jaghus

or Salan]ams Such an extreme view has not been
taken in any of the reported cases and, in my opinion,
this contention is subject to the infirmity that: it estab-
lishes too much. “Secondly, this clause is no longer in

force and we are really concerned with Act XI of 1852

and the rules thereunder. Section 1 of Act XTI of 1852

_provides tha# Chapters IX and X-of Regulation VII of

1827, which include the said Chuse 38, do not apply to

“any of the Districts of the’ Bombay Presidency which

were 1ot brought under the general regulations of-

- Government by Regu_lat_lon XXVIII of 1827 of the
" Bombay Code. Now the territory with which we are

concerned was ‘brought under the general. regulations

by Regula’mons XXIX of 1827 and VII of 1830 and not.

by. Regulation XX VIIT of 1827.

Under Act XI of 1852 Schedule A, Rule 1, the duty of
the Inam Commissioner extended to the investigation

" of titles of persons holding or claiming against Govern-

ment the possession or enjoyment of Inams or Jaghirs ;

“and the decisions of the Inam Commissioner under .

Rule-IX of the same Schedule would relate to “the’
contmuance resumption or partlal assessment of the

land.,” Here the argument urged on -behalf of the
‘respondents with reference to “resumptmn ” and “assess-

ment” in Clause 38 of Regulation XVIT of 1827 would
apply equally. But I have already pointed out that at
least so far as Inams are concerned the word resump—
tion has a well defined meaning under Act-XT of 1852
both -according to the Government Resolution of 1854

"and the decided cases; and there isno valid reason to
- suppose that it has any dlﬂerent meaning when apphed

to Jaghirs. ‘Under Rule X of Schedule B of the Act of -

© 1852, it is provided that the rules (under the Schedule)
shall not be necessarily-  applicable to Jaghirs-and -
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. i,Saran]a,ms the. tltles and contmuance of Whlch shall be L
’ determmed as heretofore under such rules: as: Govem— v

‘ment may find it necessary - to issue from t1me to time.
‘Now prior to 1898 - -apparently there were no rules. :
except those mentioned in'Col. Etheridge’s Narrthe
~of the Bombay Inam Commission (GOVernment Selectlon
No. -CXXXII, N.8.): . Referring . to ‘the. Tules framed
‘under Rule X of Schedule B, Mr. - Coya;u relies upon
Rule 5 which provides that Saranjam shall be held’ asa
life- estate; and that it shall be fmmally resumed on. the
death of the holder and shall be made over t0 the next
-holder as a fresh grant. I do not think that ‘this rule
touches the. present point. The question is not what is.
the - extent. of the interest of the Samn]amdar in the -
Saran]am but whether the right to hold the lands forms.
part of the Saran]am and whether on the resumption. of -
‘the Saran]am that partlcular right to hold the Iand
comes to an end. - - ;.

- T have not so far referred to Act IT of 1863 and Ido

‘ not think that it has any bearing on the “present point
"as under section 1, Clause (2), among other things lands
granted or held as Jaghirs or Samn]ams have been ex—

,cluded from the operatlon of the Act. :

A Mr. Coyaji- has argued_ that there is no scope in. the
" case ‘of successive life’ tenants like Saranjamdars to-
. acquire any right to “pbssession of land apart from the
- Saranjam. Iam- unable to accept this argument. I do
‘not see any reason why it should not be possible for a

. Saran]amdar to create any occupancy right in respect of
“waste lands in his Saranjam, which is a grant only of _
" the royal share of the land revenue, in favour of a third"
' party or of himself. No authorlty is cited in favom of -

.'the view that no occupancy rights are poss1ble ina

'Salan]am estate involving a glant of the'royal share of
- land revenue. Ttisa pos1t1on which T cannot accept in
--the absence of any authonty .
ILR7—6"
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v:"-;‘,".'l?iﬁ; - It was further urged that in the case of the Hebh ‘
———— Saranjam there could not be any- occupancy rights, as

 JuRuRb - there 'was mo survey settlement. But the right to’
i w,  occupy the land “¢an exist in. villages .where no survey
"SECRETARY nd v

orSmars  Settlement’ is introduced, and in,such cases the royal "
srorInpra. ghare of the land revenue would have to be determined
~ with reference to the rate obtaining in the v111age in

* which the land is situated : see Exh1b1t 260, para. 5.

. Astothe decided cases, it seems to me that they are
in favour of the view. that the.right to the possession of
the land in the case of the Saranjam grant of the royal
share of the land revenue does not' form part of the
Saranjam and is independent of it. In the case of Gan-

- patrav Trimbak Patwardhan v. ‘Ganesh Baji Bhat®
Sargent C. J. and Birdwood J. held in. dealing with a
- Saranjam, ‘after referring to the rule as to Inams, that _
no legislative enactment or Government - Resolutlon
had been cited in support of there being any dlfference
between the - tenures as to the effect of resumptlon ;
by Government. " The learned Judges further on refer
‘to the observation in ' Ramchandra V. Venkatmo(”
and hold that the bamn]amdar may- acqmre occupancy

" rights, which as has been shown, remain unaffected.-

by the resumption of the Saranjam' except as to thé -

. assessment thenceforth Ppayable to Governme‘nt' Thisg -
declswn is binding on us unless it can be treated
‘as overruled by any Privy Council . decision.. The

_ learned -~ District Judge has treated this decision as -
" not binding upon him on two grounds ‘neither of
which appears to me to be sound. I see no reason to’
: suppose that ..the observation as to the effect of-
~ resumption by Government was made without” due™
adverténce to Regulation X VII of 1827 whicli has been
. referred to in both the cases (Vishnu Trimbak v. Tatiq
Pant® and Ramchandra v. Venkatrao)<2) *These cases
Y (1885) 10 Bom. 112. . ) (1882)6 Bom 593
e (1863) 1 Bom. H, C. R, 22,
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are referred $0 and relied upon by the learned J dges - rjele. .
in G’anpatmv s case® 1 do not agree with the learned ] 'm
District J udge that the- observation as-to the .occupancy SHRINIVA§
rights being acquired by the Saranjamdars is an obiter ~ SE'OR:;’TARY';_‘
.dictum. The learned Judges set-forth thé contention. or Srare-’
on the poin't and dealt with it ; it was for them-to con- . ¥OR INDia:.
sider whether to. declde it or not. As they have de-"

.cided it, it is a part of their dec1smn It was open to
“them to. base their decision on an addltlonal and in-:
dependent ground ' S

This view has been. re- aﬁilmed by Sargent 0.J. in.
' Hari Sadashiv v. Shaik A]nzudi)z(’) This decision has
" been treated by the learned District Judge as not bind~
ing on the authority of the decision of the Privy Coun-
cil in Shekh Sultan Sani v. Shekh Ajmodm(3) ‘

i It is necessary to examine thls decision with a v1ew\
to see ‘whether it touches the point decided in Hari
" Sadashiv’s case®.  In the case before the Privy Councll
- the principal questlon was whether the Saranjam and
‘Tnams claimed as part of the inheritance and property
which had -‘belonged to the deceased Sheikh Khan
Mahomad were or were not pohtwal tenures to which
the succéssion could be dealt with by the Government-
only at its dlsoretlon apart from any ]urlsdlctmn of
" the civil Courts. There- was no point in that case that
the particular grant being only of the royal share of the
_land revenue, the Tight to the possession of the land
_did not form part of the Saran]am and that such right
" 'was not.therefore resumable and regrantable by the
Government “No such point having been raised, it was
e not -considered and could not be treated as decided in a
manner 1ncons1stent with ‘the decision in Haii Sada-
shw s case(’) Though itisnot necessary for.the purposes

o (1885) 10 Bom. 112. . ' - @ (1886)11 Bom 235,
' @ (1892) 17 Bom 431, -
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B 1916, - of tlns case to express any’ ﬁnal op1n1on it seems from
.VGURURon the terms  of the grant firstly in-the agreement of the
. SHEINIVAS 3rd July 1820°with Sheikh Mira II and secondly, in the -
SECR;’T .y document evidencing the continuation of the Saranjam

-orSrare - in 1827 to Shekh Khan Mahomed II on the death of his .
FoR InDIA. - father Shekh' Mira IT, that possession of the lands was
‘given to the grantee.on each occasion as part of the-
grant; at any rate it is not’ clear that the grant in that
- case was. only of the royal- sha1e of the land-revenue
without any reference to the possession -of lands. In a
recent-case this Court observed with reference to this
Privy Council case. that a reference to the report of the-
proceedings in that litigation will show that the lands-
-in suit were ‘held not to be the private heritable and °
- divisible property of- the defendants’ lessor but to be:
held on’ political tenure as part of the Saranjam : see
Trimbak Ramchandm v. Shekh Gulam Zzlamm -

. Thus it may be that the terms of the partlcular glant
~in the Privy-Council case were not before the Court in
Hari Sadashw s case® which related to the same Saran--

jam; and it is poss,1b1e‘ that the grant was then

, presum‘ed,_,as it would now appear not correctly; to be
-a grant of the royal share of the land revenue. ‘But'the
-rule as to the right of the Saramamdar to acquire occu~
pancy rights when the Saranjam grant relates: only to
the royal share of the land revenue cannot, in my
‘opinion, “be treated as being inconsistent with the-
de01s1on of their. Lordships of the Prlvy 001111011 1n
" Shekh Sultan Sant’s case®. . o

" There i_s no other decision of the Privy Cotncil or of"
““this Court which is inconsistent with the view taken:
- by Sargent C. J. in Ganpah ‘av’s case(‘" and Ham Sada- :
shw s case‘z’ ‘ ‘

m (1909) 34 Bom. 529 at  pp: 338939, (3),(;'592) 17 Bom. 431.}'5
) (1886)11 Bom, 235." . 4 (1885) 10 Bom. 112..
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- On the contrary, in thé case relating to an Inam both
‘the cases (Ramchandra’s case® and Gcmpa trav’s case(’))

have been referred. to Wlth approval on'this pomt

Rajya v. Ballkrishna Gangadhar(’” Mt. Justice Batty e

in Balvant Ramchandra’s case® refers to the view of -
Sargent C. J. w1th approval E : . ‘
- Mr: Coyaji relied upon the case of Jamna Sam V.
Lakshmanrav®, but in my opinion the case does not
help him. ‘It relates to the Hebli estate and the grant
by a Saranjamdar was claimed by the plaintiff as an
absolute grant as being good beyond the life-time of the-
grantor, which the Saranjamdar could not make. The,
judgment shows that the only question-considered and”
“decided was Whether a Saranjamdar could make an
ahenatwn which Would be good beyond his. llfe-tlme

- It seems to me on an examination . of these dec1s1ons
'that the view taken by Sir Charles Sargent C. J. ir.

. Ganpatrav’s case™ has been accepted in this Pres1dency,
and must be glven effect to

1

T am, therefore, unable to- accept the opmlon of the
Tlearned District Judge. that in - the case of a Saranjam
‘grant of land revenue, it is a grant of the land revenue
“coupled with the right to make the best possible use. of
unoccupied land and that presumably the Whole of "it
‘can be resumed. I hold that the Government can
resume what they granted as Saranjam, viz.,the royal
share of the land revenue, dnd that the rlght to the
occupation of the land subject of course to the payment
‘of the full assessment can and does survive the resump-
tion of the Saranjam. The plaintif’s occupation of the
lands in suit cannot be disturbed in consequence of the
'resumptlon on ‘Pandurangrao’s death and regrant of
the Saran]am to- Vlthalrao : .
o (1882) 6 Bom. 508 | ® (1905) 29 Bom 415.

@ (1885) 10 Bom. 112.. ® (1905) 29 Bom. 480 at pp. 493 499
“ odbsnrae
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, lsts. g  Ttremains now to deal Wlth the two ob;qectlons based
T onthe Revenue J urlsdlctlon Act and the Pens1ons Act..
. GUBTURAO

; SHRINIVAS - ~

o The portlon of sectlon 4 of the Revenue Jumsdmtlon

:{?;’éﬁﬁ’[ ‘Act relevant to this case ‘provides that no civil Court
—rorInpra.  shall exercise jurisdiction as to any claim against
' ‘Government relating to. lands granted or held as
Saranjam: It is contended for the respondents that the,
plamtlﬁ":’s claim is barred by this provision. . It would,
no doubt, be barred if theright to the occupation of the
1ands in suit formed part of the Saranjam. But in the
v1eW I take of the case it is clear that the lands are
neither granted nor held as Sarangam As the Saran-
jam grant is limited to the royal share of the land
revenue and the occupation of the lands does not form
part of the Saranjam, the suit is not barred. - The civil
Oourt can well consider. the plaintiff’s -claim to
possessmn subject of course to his paying the assess-
‘ment or the royal share of the land revenue according

~ to the prevailing rates in the villages. I have already
stated that the plaintiffs claim so far as it seeks to
-recover the. Saran]am as a SArva Inam is clearly barred
by this provision. But his claim for possession stands
on a different footing. Mr. Coyaji has relied upon' the-

. case of Appaji v. The Secremry of State for India in
Council®, in support of his argum_ent on this point.
- This case was decided under the first paragrap\h of
Clause (a) of section 4 and the judgment shows that the
decision is based upon the inference to be drawn from
the evidence in the case that the grant had relation to.
-the occupation of 1ands and was not confined merelyto
~an exemption from assessment. The plaintiff’s vendor
‘in that case was put in actual possession of the land as )
“a reward for his service. "I do not’ think that the
decision affords any basis for holdmg the present

(1) (1904) 28 Bom. 435,
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plamtlff’s claim barred under the. prov1s1on of sectlon 4

fto Wthh I have already weferred.

o

It was'suggested by Mr. Kelkar that the prov1s1ons E

of the Revenue Jurisdiction Act were bad as offending

against the provisions of the Government of India *Act -
of 1858 (21 and 22 Vie. Chapter  106). He relied upon:
‘the case of Secretary of State for India v. Moment®.
The question raised in the general form does not arise.
in this case. Mr. Coyaji has, however , clearly pointed out-

that so far as the claims against Government relating to
Saranjams are concerned the civil Court’s ]umsdmtlon

was barred long prior to 1858. It will be enough to

refer to the Regulations applicable to the .territories

- with which we are concerned. Regulatlon XXIX of

- 1827, section 6, provides among other things that no

claims agamst Government on account of Jaghirs. shall'
~'be cogmzable by the civil Courts ; and this prov151on'

“Was- extended to the District of Dharwar by Regula-
tion VII of 1830, section-2. By Act X of 1876 these
provisions were repealed and seclion 4, (@) so far

" as it relates to Saranjam or Jaghir was enacted. .There
‘is a slight change in the phraseology. But I think the
‘expression “claim against Government relating to lands

“granted or held as Saranjam ” in- Act X of 1876 bears .

substantially the same meaning as. the. expresswn
- “claims against Govelnment on account of J aglur ” in
- the Regulatlons , N ;

The ob]ectlon based on section 4 of the Pensmns Act

‘is'clearly untenable. This point was not taken iin the
~written staten;ent and the lower Court did not allow

it-to be raised at a late stage.: We have, however,

heard Mr. Coyaji on this point ; and it is enough to say
_ that the claim for possession of lands is not within the
‘meaning of section 4 of the Pensions Act..

® (1912) L. R. 40 . A 48,
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Under sectlon 4 of Act XXIII.of 187 1 no sultfrelatmg
to any pension or'grant. of ‘money or land revenue
conferred by the British or any former Government’ can

" be entertained by the civil Courts. The claim for the-
‘possession of- lands subject ta the payment of the
_royal ‘share of the land revenue does not relate to‘"
_pension or grant of money or land revenue conferred

by the British or any former Government. This point
has been fully dealt -with by Mr. Justice Batty in
Balvant Ramohandra s case® and the judgment in that -

~case eontalns all the reasons for the conclusion that such .
a claim i is not barled by section 4 of the Pensions Act. "

~Mr. Coyaji has relied: upon Ramchandra v. Venkatrao®
‘and Dattagirao Ghorpade v. _Nilkantrao® in support'

- of his argument. Ramchandra’s case® has been fully. -

discussed by Mr., Justice Batty in the judgment to .

“which I have just referred, and I desire to express my '
-agreement with the grounds upon which the case is -

d1st1ngu1shed and not accepted as an authority for the
view that a claim for possession of ‘lands falls within’
the scope of section 4 of the Pensions Act. Dattajwao s
case® was de01ded on its special facts and does not :
support the fespondents’ contention.. S

- No* other ob]eotlon to the p]alntlff’s claim for‘:
possession of the property in sunit-has been urged on”

; behalf of the respondents o _ ~

There has been no argument before us on the p01nts

“contained in issues Nos. 4, 5 6, 7 and § in the lower
Court, and they have not been pressed in appeal '

-~ Mr. Kelkar suggestedthat the grant of the Saran]ami

- to Vithalrao in the life-time of his father” Chidambarrao
" was not valid. But that is a matter Whlch it 1s not,

Lw (1905) 29 Bom. 480 at pp. 490-498. . @ (1882)6Bom 593

) (1914) 39 Bom 352,
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: open to the civil Coults to” cons1der »see-l.;Shekhﬁ-»"

Sultan Sani v. Shelkh Ajmodin®.; and it is clear that i
- anyievent 0]11dambarrao and not the plamtlff could com—
) plaln of it. - -

- On .these grounds I am “of the op1n1on that the plamt—.

ff s claim for possession of the property in smt should

" be allowed subject of course tothe condition that he -

~ will be liable to pay the full asséssment or royal share
~of the-land revenue accordmg to the prevallmg rates in
thevillage tothe defendants or rather to defendant No. 2,

. There is no reason V\;hy ‘the "plaintiff should not be .

allowed mesne profits for three years prior to the date

of the suit and future mesne ‘profits. Of course in .

calculatmg the mesne profits due allowance must bé

made in favour of the defendants for the 1oyal share of )

~.the land revenue

. As to costs, it is true that the plaintift put forward“
‘an untenable claim to the Saranjam on the footing $hat-
it was a Sarva Inam. But the ground upon which he

.succeeds here was substantially the basis of his claim -
in the lower Court :- and as he has succeeded in his -

"main contention, I think he is entitled to his costs
“in both the Courts.

1 Would therefore reverse the decree of the lower
‘Court, and allow the plaintiff’s ¢laim for possession sub- -
-ject to his liability to pay the royal share of the land

_revenue. I would further allow him mesne profits for
“three years prior to the date of the suit, and from the

‘date of the suit to the date of the deélivery of possession,

or the expiration of threg yea.rs‘ from this date, which-

ever event first occurs, the ‘mesne profits to be deter-

mined by the lower Court. The 1est of the plamtlﬁ’
claim is rejected.
O . ®(1892) 17 Bom. 431. -
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1916 - The plamtﬂf must Thave his costs throughout /
+ Guevmao . 1 desn'e to acknowledge ‘the. assistance, whlch we
- SHRINIVAS

" have received from the very lucid and able arguments ‘

ST

Secrerary  addressed to us in this case. :

. 'OF STATE :
“¥OR Inors. . BATCHELOR, J —I enmrely agree both W1th the con-

‘ clus1on and W1th the reasons for it. .
* Decree ‘reversed_.-‘
_ “*;. . R. R.

. FULL BENCH.
- /APPEI;LATE’ CIVIL.

Before Sir Baszl Scott Kt thqf Justwe, M. Justice Batchelor Mr Justwe» .
o B * Heaton, Mr. Justice Shah gnd Mr, Justice Marten. PR
1916. ~BAPU APAJI POTDAR axD oTHERS (ORIGINAL DEFENDANTS Nod. 1 10 3)
-Deb'qmbe? 22. ., APPELLANTS ». KASHINATH SADOBA GULMIRE (omGNAL PLAINTIFF),

: ’ RESPONDENT*’

lransfe'r of Pro_pert Y- Act (I vV of 1882) section .54-—-Agreement fo1 sale of
intioveable preperty-—Possesswn taken under {he agreemeni—No_registered .
conveyance—Suit by vendor to recover ~-possession~—Agreement for sale,
_whether u valid defence to the suit—Agreement capadle of specijic enforcé- ‘
" ment af the date of the suit—>Specific Relief Act (I of 1877), section 3,"
? {llustration (g) and sections 12 aﬂd 2—Indian Trusts Act: (IJ of 1882), :
sectwns 41, 95. - o
* Where the plaintiff being the owner of certain immoveable pxoperty seeks '
to recover possession of that property and there are no facts operating. to his
prejudice it is a valid defence to the suit that the plaintiff has agreed to sell the
. property to the deféndant, the agreement being at the date of Buit stlH
capable of specific enforcement, but there being no registered conveyance -
passing the property to the defendant, who has taken possession under
: the agreement for male and is w1llmg to perform 'his palt of 1t with the
) plamtlﬁ - : .
SECOND appeal against the dec1s1on of Gr K Kanekar
First Class Subordinate Judge, A. P., at Sholapur, revers-
ing the decree passed by HV Kane Subordlnate
Judge at Sangola.

b Second Appeal No 7b9 of 1914
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