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”"fproperty, ‘and -we have- such a will here.--But to- my -
»thmkmg ‘the existence of . Bhagdarr property does not .
. affect the Mahomedan Law of wills in any way : beyond ‘
" -this, that Bhagdarr property might in cerfain: crrcum-j
Q”stances be ‘taken - out, of the operation of a will. - That?

‘would happen if the will’ prov1ded for a division’ of the.

testator’s property Whlch would be contrary. to~the.
,Bhagdarl Act. ~In- that case the property Would be -
“taken out -of the’ operatlon of -the - will  because the .

Mahomedan Law could not be applied to it.- But I do-,

'n,ot think and I ‘cannot.see how the existence of Bhag- :
.darl property ¢an affect the Mahomedan. La,W of erls;
“any further . than-that. 'In- this particular case the will -
- leaves the ent1re property, including ™ Bhagdarl pro— :
~perty, to one person. ‘It .does not'in any. way offend

" against the provisions - of the Bhagdarl Act.:So faras
- they are concerned, the mll would. bea perfectly valid:
‘will.” But when-we come to consider the rule - regulat- g

ing the ‘testator’s power to make a will, then we . ﬁnd
-that the will is invalid. '

Decree reversed
' J @ B

APPELLATE OIVIL.~

Before Mr Justzca Batchelor and Mr Justwe Skak

GOVIND BHIKAJ 1 MAHAJAN (ORIGINAL PLAINTIFE), APPELLANT vl BHAU
GOPAL LAD AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS L

Tmmgfer of Property Act IV of 1882), “section. 59-——Deed of mortgage_.
. Atiestation—Egecution—Mark by illiterate’ executant—Mark descmbed by
. the ambe——Szgnature——quml Clauses ‘et . (X of 1897), 3ectwn 3,
clauae 52,

° Second Appeal No. 998 of 1915,
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n 1111tera¢e pe1son mgned a deed of mortgage by puttmg h1s mark to 1t

w1tnesses and the scnbe —

Held thet the deed was duly proved ”for 1ts executlon Wes completed

When the executant miade hig mark ; and the object of thie scribe-in desaribing ~

the mark was to authentlcate the mark that is,: to vouch. the executlon

be SECOND appeal from.the. demsmn of T A, Saldanha '—\.‘
Ass1stant Judge at Thana, reversing the decree passed L.

by K G Palkar, Subordmate Judge at Ahbag

Sult on mortgage

The defendants father passed two mor tgage deeds in

favour of the plamtlff each for- Rs. 300." Both* deeds :
‘were in the handwriting of a sctibe, who had completed
the body of tha'deeds by writing : L The handwriting:

"of..:f....~..;:<..~.....~.~..'... _The srgnatures on the deeds were .
made by the defendants father by affixing the mark of -

‘a dagger ; the descr1pt1on of the mark was made by the .

"serlbe as follows :—*“ The mark of a dagger (represent-'

-ing the: s1gnature) of Gopal Bapu (made by “him)’ with-
"his own hands. The handwriting of Keshav Chintaman
,\Valshampayan (the, name of the “scrébe). Bach
._'document was attested by two 1ndependent witnesses. :

“The plalntﬁf sued to recover the money due on the
: mortgages The defendants contended inter alia thatl
.they had no knowledge of the mortgages. At the tmal -
the two deeds were sought to be proved by the testi-
- mony of-one of the attesting. Wltnesses and the scrlbe

) ’ The Court of first mstance held “that the - deeds Were :
: duly proved and decreed the clarm e

l‘a.

On appeal this deoree was reversed by the Asslstant‘ '

Judge who dismissed the suit on the’ ground that the

executlon “of thé deeds was not  proved, for it was not .

.8 hown that both wrtnesses were present when the deeds”

' BOMBAY SERIES. 385

whlch mark was described by thé scribe of the deed. .. It -was attested by two ) —————-———
thnesses The déed . was sought to be proved by the testimony of one’ of the

“:GopAL;?
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- were s1gned and the defect could not be cured by the

s1gnature of the scr1be
The- pla1nt1ff appealed to the H1gh Court

R w. Desaz, for the appellant —In thls case. the V1ew f
taken by the lower appellate Court is erroneous.  The-
> geribe in this case has not only written the’ mortgage-;
deeds but after the- mark of the executant has also . put
~his signature and should ‘be regarded as ‘an attestmg

. witness. It would seem that if the.scribe witnessed

~“the execution of the document, he should be regarded

- ag an attesting witness : see Radha Kishen v. Fateh Ali

Ram,® Muhammad Al v. Jafar Khan,® Raj .Naram
. Ghosh v. Abdur Rahim.®. Even'a person signing - the
_name of the executant but not as a witness to the deed,
- has been. regarded as an attesting witness : Dmamoyee%
- Debi v. Bon Behart Kapur® This polnt didmodt arise’

“ in the case of- Ranw v. Lazmanrao.® -Inthat e'ase the"

“seribe had written down the document and.in conclud--

* ing the writing had stated that it was written by him.

- In fact in that case the name. of .the writer
~had come before the -names of the executing part1es’
Nor had the point submitted now arisen in the Privy
Councﬂ ‘case of Shamu Patter v. Abdul Kadzr“
Ravuthan(") o R T S

! The word * signature 1ncludes ¢ mark n, (v1de
Stroud’s Judicial chtlonary, Vol. III, p. 1879 and. the

cases cited there) : see also the General Glauses Act, 1897

‘section 3 (52). . The mark of the executantis'a suﬂiclent
s1gnature even though his name isnot-placed against
_ the mark.” ‘The execution is perfect as soon-asthe mark

s affixed. Hence, the, signature, of the’ scr1be that

follows the mark i 1s sufficient executmn

4', ™ (1898) 20 AlL 532, v @ (1902) 7 Cal. W. N 160

@ (1897) 17-AlL W. N. 146 e (1908) 33 Bom. 4,

(®).(1901) 6 Cal. WoN, 454~ - ) (1912) 35 Mad. 607,
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_P.'B. Shingne, for the respondent:—The real point is - 1916. "
“whether in the moffussil where the present deeds were - GO%IIND"
"executed the signature of the scribe placed after- the : Bakain
] mark is to be taketl as forming a part of th}e t_ransactlon ',1& BSLﬁ _

< of the functions of execution. The lower appellate’ . Gorav’
‘Court finds in tle affirmative on the point.  Therefore, - N

- the scribe should not be taken as an attesting- witness :

see Burdett v. Spilsbury,® Ranu v. ‘Laxmanrdb“z)\

"‘Bryan v. White,® Roberts v. thllzps @ Vlde Stroud

“Vol. L, p.:146 : « Attest.” 3

" BATCHELOR, J.:—The pla1nt1ﬁ' who is the appellant
“before us, sued to recover on two mortgage bonds.  He
* was defeated in the lower appellate Court because the
" learned Assistant Judge was of opinion that the bonds -
were not validly attested as required by sectmn 59 of
- the Transfer of Property Act. :

N

‘The question is, whether this opinion ig correct It
is'clear to us that.in the circumstances of the case the
provisions of section 59 of the Transfer of Property Act
are satisfied if the plaintiff can rely upon the scribe.as -
an . attesting witness. Now the state of facts in which
this question is to be decided is this. Both the instru-
" ments stand-on the same footing, and it will be simpler
-to refer expressly to ong only. The executant, then,.of

_this bond was one Gopal Bapu, a marksman. The
scribe was one Keshav Chintaman™V aishampayan. The
body of the document ends with these words: “I have
duly passed in writing this deed of mortgage of my free
will after receiving the money -in cash. .The hand-
writing of Keshav Chintaman Vaishampayan.” And
there follow on the left the attestations of two wit-
nesses, and en the right under the word signature these
" words: “The mark of a dafrger representing the signa-
" ture of Gopal Bapu Lad made by him with his own’

M) (1843) 10C. & T. 340 at p. 417. ®) (1850) 2 Rob. 315 at p- 317.
(® (1908) 33 Bom. 44. - ) (1855) 4 E. & B. 450.
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i handé."-'l‘he ‘handwriting of Keshav Chintaman Vvai-‘

shampayan.” - Keshav -Chintaman, the’ scribe, deposes

_that he witnessed the execution of the bond by Gopal’s

affixing of his mark. - It is settled law .that for the
purposes- of section 59 of the Transfer of Property Act
an attesting witness must witness the actual éxecutmn'
of the document, and that meye acknowledgment of

~his signature by the executant is not sufficient: see

Shamw Patter v. Abdul Kadir® -The- learned
Asgistant Judge in: explaining why he considers that
the scribe he1e cannot .be regarded as an attesting
witness says: “The mere making of the mark is not

_ the signature of the executant. There must be some-

thing more, that is, a descnptlon that it i8 the mark of
so and so. This isdone by the writer, The '‘descrip-
tion, I think, only completes the signature or execution
by the executant. The.writer is only the alter ego

" of the executant or acts as an agent for him in writing

his name after the mark, and in giving his name as
* Dastur’ he merely indicates who wrote the document
and the signature.” This view appears to us to be

~erroneous, In our opmlon in the case of an illiterate

executant his mark is his signature, and.is independent
of any writing by which the mark may be explained.:
That, we think, is borne .out, by section 3, clause 52 of -

~ the General Clauses Act which explains that the word -
“*sign’ shall, with reference to a person who is unable. to.

write his name, include mark. The same .view.is also
éxpressed in Baker v. Dening® and In the goods of
Thomas -Douse.® 1In this last mentioned case a will -

was executed by a marksman whose real name was -

Thomas Douse, but by mistake he was described as

_ John Douse and against his mark was  Written “the
- mark of John ‘uns_e.” The Court gmnted probate,v

© (1912) 85 Mad. 607.. . (1838) 8 A & . 94,
® (1862) 3I'L. J, P. M. & A.172,
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» bemg satlsﬁed that Thomas Douse was_ the person
~who made the mark, Sir C. Cress Well' observmg that-
“the executlon was perfect as soon as the mark was::
faﬁixed so-that the-writing of the- words “the- mark
-of John Douse” against the mark of Thomas Douse
did not affect the question. On these - grounds we'
_think that-the execution of‘thls 1nsfrument was com-
'pleted when Gopal Bapu made his mark. f S
. “Wé Have now to consider;the effect of the last wrltlng
'Whlch the scribe made on the paper as set out above,.
Tt is nowhere laid down as essential that an attestmg
‘witness must be formally déscribed as such on the face -
of the document. In Bryan v. thtem which was
cited with approval by the Privy Council in Shamu

Puatter’s case®, Dr. Lushington pronounced in favour of

the validity of a will where there’was no attestation
clause of any description, and laid down that “‘attest”

'means the persons shall be present and see what ] paqses,.-:

and shall, when required, bear witness to the facts.” It
‘seems to us that the scribe here is a person who falrly_v

-falls within this descrlptlon He was presént and saw™

what passed; now, when required, he ‘bears witness

to the facts. His function as scribe ended when he-

sugned his name -at the conclusion of the body of the&

document It is true that if matters rested there, he:-

clearly could not be regarded as an attesting witness:

see Ranu V. Lazmanrao®. - But the differentiating
‘circumstance in the present appeal is that, immediately.
after the execution by the marksman, the scribe signs <
his own name under the description of the mark. His
object in so doing presumably was, and the effect of hi's ;

8o doing, in our opinion, was, to authentlcate the mark,

that is to say, to vouch the executlon ; in other WOlds ‘
this last S1gnature was made not as-a scrlbe but as an

e

attesting witness.

o (1850)2Rob 3815atp. 317. O (1912) 35 Mad 607,
: © "®)(1908) 33 Bom. 44, - .
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‘*-/ s owt

o m -On these grormds we allow the appeal set " aside. the
Y‘%Gévlmn decree of the Assistant Judge and restore the trlall
BRIEATL “Court’s decree with costs throughout subjéct o the.
Misgm e ' variation that the ﬁrst 1nstalment will fall due on the

“GorAL, . 1st day of March 1917 and thereafter the money will be’
' payable by annual mstalments of Rs. 75. T e

Decree set aszde

BBy
ORIGINAL: QIVIL. -
Before Mr, Justzce Macleod
916 WILFRED R. PADGETT (Pmmmr) v JAMSHETII HORMUSIT

. %
Jam,ary 25 CHOTHIA (DEFENDANT)

February 107 Qontract with alien enemy—-—Smtus of sttzle ﬁrms——Oommon law doctrme——.‘
- Trading lzcen.ses granted to hostile firms, their eﬁect—-—chenses gmnted to
. Manager of a firm,. not ultra vires—The Hostile Foreigners' Trading Order -
- of 1914——The Indzan Councils Act of 1861, section 23~—dct I of 1915~
. Ipterest made pa Jable under conlmcts entered into before war—Suspension .
B of interest .after wm——Amemcan cases though not authomaiwe, noted on a’

“novel point. -

The existence of a.state of war between the respectlve countues of the .
debtor and the creditor suspends’ the acerual of interest when 1t would ordi-
. narily be recoverable as damages and not as & substantive part of the debt, the
reason being that. a pavty should not be ‘called upon’to pay damages-for
retaining 'money which it yas s duty to withhold. The accrual.of interest
is equally suspended, even when the alien enemy creditor remains in the country
of the debtor, until the debtor has “actual notice that the principal can safely -

- be paid . without the possibility of its enuring for the beﬁeﬁt of the enemy

. during the contmuance of hostilities.
Y

SUIT on promlssory notes

The defendant " gigned’ ﬁve promlssory notes for\‘
» varmus amounts payable on demand Wlth 1nterest at 3

Q C. J Suit No,. 1437 of 1915
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