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APPEIQI'_;AEE_' CIVIL.

Before Sir Baszl Scott Kt Chzef Justwe and Mr Justwe Heaton
AHMAD AS‘V[AL MUSE (ORIGINAL PLAINTIFF) APPELLANT v., BAI BIBI

RESPONDENTS" . , . ) S

Mahomedan Law—-Wzll—Bhagdam property-——Wzll in favour of w@dow and
daughter—Suit by o residuary heir of the testator for a declaration that the
“will was mvalzd—Bhagdam cugtom-—Testamentary capacity of the owner—

. Rule of Mahomedon Lawto be applzed——Valzdzty of the will, '

A Mahomedan Bhagdar made a will by which Le purported to dlspose of
his entire. property’ mcludmg Bhagdan property in favour of his widow. and
daughter’ The plaintiff who was the res1duary heir of the' testator. never

' consented to this form of the will.  He, therefore, sued for a declaration that

_the will was invalid under Mahomedan Law so far 28 the Bhag - property was’ .

-concerned and tlnt he was entitled to succeed to it after the death of the
widow under the Bhagdam custom. 'The ques’uon being raised ag to what
-was the rule which regulated the testator 8 power "to make. the will,

Held that the rule of Mahomedan Law was the only law whlch could be
applied and accordmg to it the will' was 1nva11d The plaintiff was, therefore,
-'the presumptwe revers1one1 under the Bhagdau custom :

SECOND appeal agamsb the decision . of P J. Taleyar-

‘khan, District Judge of . Broach, reversing-the decree -
passed by Naglnlal V. Desal Addltlonal Subordlnate )

Judge at Broach

%u1t for declaratlon.

The property in suit- orlgmally belonged to one Adam
Aman]l a Mahomedan Bhagdar. By his will dated
November 26, 1900, he disposed of his entire property
in favour of his widow, defendant No. 1, and daughter,
defendant No. 2. - The plaintifl was the fesiduary heir
of the testator under the ‘Mahomedan Law. HIS con-
.sent was not taken to thisform of the will.  He, there-"
fore sued for a declaration’ that he was the nearest

gnate of deceased Adam that defendants Nos. 1 and 2

e Sécond Appe_a_l_No_. 936 of 1915,
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acqmred no rlghts under the W111 Whlch was 1nva11d '

. under the Mahomedan Law and that he was entitled to

succeed to the Bhag property in suit mentioned in the
will after the death of the widow, defendant No. 1, under -
the Bhagdari custom. He also prayed for the appoint-
ment of a Receiver on the ground that the defendants
were mismanaging and wasting the properties to halm
the plamtﬂf’s future r1ghts. : : R

The defendants contended that under the will |
defendant No. 2 was heir to the ﬁroperty after defend-
ant No. 1’s death, that the will was not void, and that
there was 1o case for the appomtment of a Recelver. .

The Subordinite Judge held that the acts “of waste; '

-had not been proved and hence a Receiver should not be -

appointed, but being of opinion that the will was.

" contrary to the. Mahomedan Law, p assed a decree in

favour of the plaintiff declaring him the nearest agnate :
of the deceased and entitled to succeed to the Bhag .
property in suit after the death of the Wldow. Hig
reasons were :— :

R}

“Ttis not demed that deceased Adam had made & will about the Bhag |

) property ‘That- will is Exhibit 42, but.he was & Mahomedan and on. the

evidence in the ease as also under the ordinary law, a Bobra of a Mahomedan .
faith is governed by Mahomedan Law. Under that law, a Mahomedan cannot -
dispose of, by will, more than a third of his property. Therefore,: if‘%he
property in su'it were not subject to any special law, viz, the Bhagdari Act;
this will would be valid to the extent of a third of his property.” But the
Bhagdari_ Act has been passed to prevent the dismemberment of a Bhag ;
therefore to permit a Mahomedan Bhagdar to make a” will about a third of "his :

- Bhag property will bé against sections 3 and 5 of that Act_read together,

For that reason I think the will, Exhibit 42, will be quite inoperatzve 50 far
as Adam's Bhag property is concerned and none of the defendants can claim

.to have any title to the Bhag property under this will. It was contended

for defendants that by a special custom amongst the Bhagdars, they “have a
right to make a will about the.whole of their Bkag property even ,if he; ile.,

- the . Bhagdar be a Mghomedan, This alleged custom was not so clearly ‘

pleaded in the written statement except in what is suggested by para; 2 of the
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wrltten statemen% ‘Exhibit 10 T have taken ev1dence Upon fhaf, pomt and ~

after carefully considermg the same, T have come: to a cpncluswn that o such
custom ig proved. -
,,-'o*; ow ,' LT i o"" el e e e

;;i .

' ; “In 12 Bom. L. R. 341 atp 853 it is- observed tha’o modern - 1ngenu1ty Wlll;
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seek ways to. evade’ the r1g1d restrictions of Mahomedan Law of” wills. - But -

Courts should be wary against allowmg it. Then again 13" Bom. L R. 717 :

p 773 is'a case where a local usage was’ not allowed to perm1t Kho;as to

ovemde Mahomedan Law which prohibits any mioslem to make a will of more_

than one-thlrd of his property. In this case, - therefore ‘the will is: for ‘the

“reasons given by me’ above moperatlve 50 far a8 the Bhag property 1s,
concerned v N R s
:./ On appeal the Dlstmct Judge reversed the decreef
“and dxsm1ssed the suit on the ground ‘that although‘
E aocordmg to Mahomedan Law a will in favour of one of
.the~ heir or a part of the heirs is invalid unless the

other he1r or. heirs . .consent, the -rule could: not be
apphed s0 a8 to bring in a.course of devolumon adcord-

-ing to the Bhagdari custom Wh1ch Would be at variance’

Wlth the Mahomedan Law. .
The pla1nt1ﬂf preferred a second appeal

TG S Rao, for the appellant —We ask for three

rellefs . Thé defendants contended that the plamtlﬁ
was no relatlon of the deceased and.the will was. valid.

“Plaintiff isnow. found to be the- nearest agnate. We -

contend the will is invalid on two grounds (1) as it

'bequeathes property to 2 out of 3 heirs :without ithe
'plalnmff’s consent, and (2) the bequeast exoeeds 1/3rd of

the, whole property The widow ‘does not claim under
the will. - Thé daughter does: see Hamilton’s Heddya,
pp. 671-72.':The Mahomedan Law on this point is clear.

"The appellate Court is wrong in assuming. that'Maho-

fmedan LaW of wills is displaced merely because custom

,has altered the law of succession. : So far as the right -

; to make a will is concerned partles continue to be gov-
‘erned by the Mahomedan: Law. - No Spec1al custom was
‘proved though it was alleged. - i

"ILB 5 &6—13 "
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Secondly, smt should not have been dlsmlssed m
toto ‘Declaration that plammﬂ is the nearest helr_

- :should have been g1ven -

L@ N. Thakor for the respondents -—The sult con-

.‘.‘:cerns and is limited to Bhagdari propermes Thef
A'Mahomedan Law. of succession does not. apply to such

property. The pla,mtlff’s case was that the w111 being-

"valid only to the -extent of 1/3rd it would contravene;
‘the terms of Bom. Act V of 1862. It was: not contend-:
ed that the whole W111 was invalid.

L contend 'e)) that the Mahomedan Law of wills does""T

not apply to Bhagdari propertles The. law of succes-
-sion and wills being 1nter—dependent and the.law of
successmn bemg superseded by custom, the Maho;

medan Law of wills has no application ; (2) Assummg,
that Mahomedan Law applies, the heirs who- may hiave
a right to object W111 be the heirs under the Bhagdam_f”

‘,law Thie plammﬁ is no heir under this law.’ - The
- widow is the only. heir. She hag consented to the
;-Wlu Therefore; the will is valid and the Mahomedan

Taw, if it applies, is. also satisfied. I rely on: Bai

’:Kheda v. Dasu Sale® and Pmnjwan Day yaram V.-
- Bai Reva @ . The - heirs. referred to Jin the . Maho-t‘
“medan Law must mean actual heirs. - It is in this case

the widow. ~ Otherwise you give a person Who ‘was not

the helr and who may have no r1ght to the- property to -
. Object to a will, This is absurd Tt is an. dccident
.in this case that. the plaintiff is both a reverswnary,
“heir. and an heir under the Mahomedan Law. -Thére -
is no' reversmnary heir under the Mahomedan~ Law N
'To give him'a right to object he must be present Their
* which Le- admittedly - is not under the Bhdgdam law

" He may not be the heir when the w1dow dles SR

o (1868) 5 Bom H. C R (3) (1881) 5 Bom, 482
- (A C: ) 123, '
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“That the Mahomedan Law of W111s does not apply 1916‘
‘:Wlll appear from’ Advocate—GenemZ Ve Karmalz 0 “'_ o
-'_Frcmczs Ghosal v. Gabri Ghosal. @

o If Mahomedan Law i is apphed a Mahomedan Bhag-
dar is deprlved of the’ rlght of maklng a W111 altogether
‘The ‘consent . contemplated is" after: death Wil
‘operates ab death and will be 1nva11d “under the Bhag- .
darl Act

It was plamtlff’s duty to - prove a custom uprohlbltlng
W1lls “'We should at any rate be allowed to prove\
custom as the appellate Oourt does not ﬁnd on it. -

BAI Bnax;v‘

As regards declaration see Jcmalm Ammalv Nara-
ycmasamz Aiyer. @ -~

SCOTT C.J. —A deceased Mahomedan purported to
dlspose by will- of certain Bhag property and other
property in favour of his W1d0W with a remalnder to
-his daughter and her issue if she " surv1ved the widow. -
" The plaintiff is a residuary of the testator accor ding- t_0,
" Mahomedan Law. He sues fora declaration that heis .
~.the -nearest - ‘agnate of the deceased “and that defend-
"ants Nos. 1 and 2, that is, the widow and the daughter,
' acqu1red no’ rights by the will, and that he i is entitled -
“to the p’roperty after the death of the ‘widow. The suit.
“relates only to the Bhagdari propert1es Whlch in the
“4bsence of a will devolve by custom upon the Bhag-+
dars widow, if he dies sonless, - for- her life,. and after
her death are inherited by his nearest male agnate to
the exclus1on of thie daughter and sister.  The plaintiff -
is, therefore, interested in the property both under the
“Mahomedan Law, and” under the custom in the. absence:
“of a will.  He charged that the widow and the daugh: -
ter 'were managlng the properties in-suit and wasting
them to harm p1a1nt1ﬁ’s future nghts 'Bhe Waste_

m (1903) 29 Bom. 133 T @ (1906).8 Bom L. R. 770,
' O (1916) 39 Mad. 634, ;
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alleoed 1s that two portlons of the. property in sult had

~%——7 ‘been given to a Masjid and that the-rest of the propelty

< AHMAD o
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oY, AN

l-’;BAI Bis1.

" has been transferred to the name of the daughter Wlth
.the 1ntent10n of her becommg the owner thereof: -

S,

- The learned " .Tudge in the trial Court held that ‘the

~ acts of wasté had not been proved, -and that, there’foreL
. a Receiver should not be appointed, “butb be1ng of opi-"

‘nion that the will was contrary to the Mahomedan Law
passed a decree in favour of the plaintiff declaring him
“ the nearest agnate of the déceased and entitled" to*
succeed to- his Bhag ‘property in suit after the’ death of
- the Wldow and that the will of the deceased was in-.
operatlve so far as the Bhag property in suit was"
concerned ‘and that defendant No. 2 did not acqulre';
“any right to the- property wunder the said will agamst ‘,

‘ the plamtlff

"On an appeal bemg ‘preferred to the District. Judge -
the decree was reversed and the suit was dlSInlSSGd the
ground being that although according to~ Mahomedan .
Law a will in favour of one 6f the heirs or a part.of the-
he1rs is invalid unless  the other :heir or heirs. consent .

" the rule could not be applied so as to brmg in a course .

_.of devolution apcordmg to the Bhagdari custom Whlch.
Would be at variance with the Mahomedan Law. It 1S, o
however, concedad that a will can be made of Bhagdan
property notw1thstand1ng the existence of the custom. ..
© The emstence of the custom does not destroy the testa-’
mentary. capac1ty of the owner. 1If then the ownerisa =
Mahomedan what is his testamentary capaclty? Thexe .
~isno evidence in -the case that his testamentary eapa-‘. .
clty has been converted by custom . into. ‘something
dlﬁerent fromithe ordmary capacity of a Mahomedan ’
testator That capa01ty is 11m1ted by the rule of ‘testa- .-
fion above stated. Itappears to me, therefore, that the e
rule of "Mahomedan’ Law is the only lawiwhich can be -

. apphed and accoxdmg to it.the Wlll is 1nva11d If 80,. -
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“the plaintiff-is: the presumptlve 1evers1oner under the

1916,

.}Bhggdarl custom. It has been held by the Privy Coun-. =

‘eil in- Janaksi Ammalv Namyanasamz Adyer,® that-

“if there has been waste or there is’ danger.to the estate :

- BAI BIBI
estabhshed ‘a possible’ reverswnary heir may come in -

,and ask’ for Pelief. .There are cdses of Waste alleged and.

_there i is a-danger of transfer. to. the second defendant "

suggested. = Neither-of these points have, been d1scussed,

by the learned District, Judge, and as we are of opinion’
~that . his judgment upon the’ prehmmary question .of
the ‘application of the rule of "Mahomedan Law to the-

8 will of the deceased cannot stand, we set a51de the decree

.and remand the . case for disposal upon the other. ques- .

".t1ons d1scussed in the trial Court. Costs costs in” the
- cause. -

HEATON J —-—I agree I think that in th1s case the cor-’

"rect solution is furnished, as it often-is, by the simplest

.method of dealing with the case. We have a Mahomed--
_an_making ‘a will. Under the- Mahomedan»LaW there
- are three persons Who in case of an intestacy would in-
_herit his property By his Wlll he bequeathed the Whole;
- of it to one of these three persons, -with remamder to

1

an La.W the will is_ 1nvahd - Unless we are to deal W1th~
~ _the Wlll as a will made by a Mahomedan, and therefore

‘the second, and he left the third, the plaintiff; out of
.~the property altogether The plaintiff never has consent- .

ed to this form of will, and therefore, under Mahomed- ‘

-

i ,sub]ect to the Mahomedan Law relating to wills, -

" I cannot. for myself discover how we ought to deal with
~.it.. I cannot -accept the. D1strlct Judge’s reasomng,
although I think that it is very ingenious and also that -
“it is & very earnest effort to find a way out of a difficult
pos1t1on / He thmks that the law relating to Bhagdari
. property e11m1nates the Mahomedan Law of wills alto-
. gether in the- case of a will concermng " Bhagdari-

S (1916) 39 Mad, 634.
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”"fproperty, ‘and -we have- such a will here.--But to- my -
»thmkmg ‘the existence of . Bhagdarr property does not .
. affect the Mahomedan Law of wills in any way : beyond ‘
" -this, that Bhagdarr property might in cerfain: crrcum-j
Q”stances be ‘taken - out, of the operation of a will. - That?

‘would happen if the will’ prov1ded for a division’ of the.

testator’s property Whlch would be contrary. to~the.
,Bhagdarl Act. ~In- that case the property Would be -
“taken out -of the’ operatlon of -the - will  because the .

Mahomedan Law could not be applied to it.- But I do-,

'n,ot think and I ‘cannot.see how the existence of Bhag- :
.darl property ¢an affect the Mahomedan. La,W of erls;
“any further . than-that. 'In- this particular case the will -
- leaves the ent1re property, including ™ Bhagdarl pro— :
~perty, to one person. ‘It .does not'in any. way offend

" against the provisions - of the Bhagdarl Act.:So faras
- they are concerned, the mll would. bea perfectly valid:
‘will.” But when-we come to consider the rule - regulat- g

ing the ‘testator’s power to make a will, then we . ﬁnd
-that the will is invalid. '

Decree reversed
' J @ B

APPELLATE OIVIL.~

Before Mr Justzca Batchelor and Mr Justwe Skak

GOVIND BHIKAJ 1 MAHAJAN (ORIGINAL PLAINTIFE), APPELLANT vl BHAU
GOPAL LAD AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS L

Tmmgfer of Property Act IV of 1882), “section. 59-——Deed of mortgage_.
. Atiestation—Egecution—Mark by illiterate’ executant—Mark descmbed by
. the ambe——Szgnature——quml Clauses ‘et . (X of 1897), 3ectwn 3,
clauae 52,

° Second Appeal No. 998 of 1915,
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