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mdrﬁgdgée He based this conclusion on the case of
. Martand v. Dhondo® but he did not find all the facts

to exist which would enable the reasonmg in Martand

v. Dhondo® to apply. If a case’of the kind considered

in Martand v. Dhondo® arose now, we should, I ap-.

prehend, have to apply section 90 of the Trusts Act,
- and the first thing to do would be to find whether facts
existed which made section 90 of the Trusts Act appli-
-cable. Such facts are not stated-in the judgment of
the J udge of first appeal, nor do they appear to exist.
It seems to me, therefore, that the decision of “that

Judge “is wrong. But supposing there had in truth

appeared facts which did bring the case within sec-
tion 90 of ‘the Trusts Act, then in my opinion the deci-

sion might perhaps have beén different, though I do

- not wish to express a positive oplmon upon that pomt
' for 1t is unnecessary to do so. 2
Decree reversed.

~J. G.R.
G (1897) 22 Bom. 624. .
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RAMKRISHNA YESHWANT KAMAT ADARKAR (or1GINAL DEFENDANT
No. 2), AppELLANT v. THE PRESIDENT or THE VENGURLA MUNICI-
PALITY (or1GINAL PLAINTIFF), RESPONDENT. &

Provincial Small Cause Courts Act (IX of 188 7), Second Schedule, Article 8— -

Suit for rent—=Suit of.a nature cognisable by the Court of Small Causes—
‘Civil Procedure Code (Act V° qf 1908), section 102—Second appeal.

A suit for rent for an amount less than‘ Rs. 500 was filed in the Second
b'C}ass Subordinate Judge’s Court. By a Government' Notification contemplated
by Article’8 of the Second Schedule - of. the Provincial. Small Cause. Courts
Act 1887, the Subordinate Judges of all districts in the Bombay Presxdency
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) proper wero invested with authority to try on the Small Cm1se Side of then .

Courts all suits for the recovery of rent arising within the local limits of the

- ordinary jurisdiction of their Courts and falling within the pecuniary lmits -

up to which suits are cognisableby themn as J udges of Courts of Small Caubes h

: Both the lower Courts decreed the claim.

- In the High Court a preliminary ob]ectlon was taken that no second appeal
lay on the ground that the suit in which it was preferred was of .a nature .
cognisable by Courts of Small Causes rithin the meaning of section 102 of

Civil Procedure Code, 1908. * - -

Held, allowing the ob]ectlon, that no second appeal Iay

SECOND appeal against the decision of M. B Tyabjl ,
District Judge of Ratnagiri, confirming the decree

‘passed by V. S. Nerurkar, Subordinaté Judge at
, Vengurla.

* Suit for rent

The plaintiff sued to recover: Rs 250 as rent of the "
plamt lands.

Defendants demed the claim.

The Subordinate J udge ab Vengulla who tried the
suit was invested with the jurisdiction of a Small Cause
Court only up to a limit of Rs. 50.

A Governnient Notification as contemplated by
Article 8 of the Second Schedule of the Provincial Small
Causes Courts Act (IX of 1887) was issued, Whereby the
Governor in Council was pleased: - i .

“To invest Subordinate Judges of all distrik:t’s in the Bo_mbay Presidency-‘

proper (except the districts of Poona, Satara, Sholapur and Ahmednager) with'

autherity to try on the Small Cause Side (if any) of their Courts all suits for

‘the recovery of rent arising within the local limits of.the ordinary ]unsdlctxon

of their Courts and falling within the pecuniary limits up to which suits are
cogmsable by them, as Judgeés of Courts of Small Causes.”

- (Vide, Bombay Government Gazette for September :

21, 1911, Part I, page 1694 Not1ﬁcat10n No. 5271)

The plaintiff’s clalm Was allowed by the Subordmate '

J udge in his ordlnary ]llI‘lSdlCthD.
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f}' The Dlstrlct Judge, on appeal, eonﬁrmed the de01ee

N Defendant No. 2 prefelred a second appeal

PV Kcme for the respondent 1 take a prehml- ,

nary objection that no second appeal lies under
section .102 of thé Civil Procedure Code, 1908. The
amount claimed was below Rs. 500 and the suit wasof the
nature cognisable by Court of Small Causes. . Although
suits for rent other than houserent are exempted from

the cognisance of Court of Small Causes, yet’ the Govern— .
‘menb hfwmg issued Notlﬁcatlon as contemplated by

Article 8 of the Second Schedule of the Provincial Small

Causes Courts Act, 1887, the suit was tried by the Subor-

" dinate Judge as-of a small cause hature. . The fact that

the Judge was mvested with small cause Jurmdwbmn up

“to only Rs. 50 was immaterial. If.the amount claimed

fell within, the small cause ]umsdlctlon of the trying .

‘Judffe even a first appeal would not lie: see section 27
~of the Provincial Small Causes Courts- Ach.. The effect

of the Notification is to make all sults for rent below

five hundred in amount of the nature cognisable by
Court of Small Causes whether the Judge actually
trying them be.invested with small cauge powers or.not,

-or whether he be invested with small cause ]umsdletwn ’

up to Rs. 500 or not. If “this were not so, anomalous
results would follow, as a suit for rent for Rs. 500 if
tried by a First Class Suboxdmate JudO*e would be a
. small cause suit, but if the.same suit were tried by a

Sec_ond_OlaSa Subordinate Judge, it would cease to be so.

. This would be contrary to the pmposmon that .a small,

cause- 1sa small cause wherever the suit may be insti-
“tuted : see Kalian Dayal v. Kalian Narer ;® Sounda—

ram Ayyar v. Sennia Naiclkan.®

A G Desag, for the appellant : 1 lay stxess on the

last W_ords of the Notification, viz., ‘falling within, &e.’
"M (1884) 9 Bom. 269. . . - @ (1900) 23 Mad. 547 at p. 559.
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v Here-bthe Subordinate Judge was invested 'Wfth small

cause powers up to Rs. 50 only and the snit was for
Rs. 250. Suits for rent were not originally cognisable
by Courts of Small Causes and the Notification making
them - coamsable must be interpreted strictly: see
Soundaram Ayyar v. Sennia Naickan.®

SbOTT C. J.:—The .preliminary objection taken in -
this case is that no second appeal lies on the ground
that the suit in which it is preferred is of a nature
- cognizable by Courts of Small Causes within the mean-
_ing of section 102 of the Civil Procedure Code, the
amount or value of the subject matter not exceeding
Rs. 500. On the other hand it is contended on behalf
of the appellant that a second appeal will lie because
the suit was not cognizable by the Judge of the district
in which it was instituted since he was invested with
the jurisdiction of a Small Cause Court only up to a
limit of Rs. 50. In nature the suit isa suit -for rent,
and the Notification contemplated by clause 8 of the
Second Schedule of the Provincial Small Cause Courts
Act (IXof 1887) has been issued in the Bombay Gov-
ernment Gagzette of 1911, whereby the Governor in
Council was pleased “to invest Subordinate Judges of -
all districts in the Bombay Presidency proper ... with
authority to try on the Small Cause Side of their Courts
all suits for the recovery of rent arising within the
local limits of the ordinary jurisdiction of their. Courts
and falling within the pecuniary limits up to which
suits are cogmzable by them, as Judges of Courts of
Small Causes.’

It has been held by various Coarts in India that the -
words “ suit of the nature cognizable in Courts of Small

. Causes,” which was the wording of section 586 of the

Code of 1882, referred to the nature of the suit, that is,

. to a suit relating to a subject matter over which a Court

M) (1900) 23 Mad. 547 at p. 559. -
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. of Small Causes would have 3ur1sd1ct1on 1f Wxthm ltS' B
- pecuniary limits, and- not to the Court which tries the -

. case. There is no substantial “difference between the

~ words of section 586 of “the Code of 1882 and sec- -

“tion 102 of the Code of 1908. The particular pomt which
-arises for decision in this case was referred toa Full
Bench of the Madras High Court, the judgments on
- which reference will be found reported in Soundaram

 Ayyar v. Sennia Naickan.® There a rvent suit had -
. been instituted before the District Munsif of Madura.
.The District Munsif’s -jurisdiction was limited to suits °
_not exceeding Rs. 200 in value, and Mr. Justice She- .

- phard, one of the Judges whose opinion prevailed, statey
“as follows :—*“To my mind it is, in the legal sense of the
" term, absurd tosay that a suit for Rs. 400 claimed as

. rent might, but for the fact that the District Munsif's
jurisdiction under the Act was limited to suits mot -

" exceeding Rs. 200 in value, be tried as a small, cause,

and at the same time to deny that such suit is of the

niture of suits ¢ognizable by Courts of Small Causes.”

As has been pointed- out. by my learned Brother in -
. argument, the pecuniary limit of the ‘Small Cause
" Court Judge’s jurisdiction in this case is Rs. 50 .for all

suits: eogmzable by a Court of Small Causes but that. -
would be no reason for permitting a Second appealin.
every suit not excluded by the terms of the Second Sche- .

‘dule of the. Provincial Small Cause Courts -Act which

wag tried by him, where the amount claimed is Rs. 60 -

for all the suits would still be ‘of a nature cognizable

by Courts of Small Causes. For these reasons, I am of |
opinion that the preliminary objection must prevail -
- that no Second appeal lies and the appeal must there- .

fore be dlsmlssed with costs.

_HEATON, J—T agree I think that the intention of-
, the Leglslature 1's given effect to by the decision

S L (1900) 23 Mad. 547.
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: proposed though I am not unmmdful of ‘the force of”

someof the-arguments used by Mr. J ustme Subrahmania-

Ayyar in the Madras Full Bench case of Soundaramg

Ayyar v. Sennia Naickan.®

Appeal dzsmzssed
- J G. R.
“® (1900) 23 Mad. 547.

.
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'Before Sir Basil, Scott Kt Chief Justice and Mr. Justice Heaton

TAVAKALBHAI waLsD SULTANBHAI (ORIGINAL DEFENDANT No. 2),
-APPELLANT o. IMATIYAJ BEGAM JAVJE M[RBANESAHEB (ORIGINAL
PLAINTIFF), RESPONDENT.?: .

' Mahomedan Law—Deed of gifi—Gift wzth a condztwn attached—-Oblzgatwn in

 the nature of trusi—Construction qf document. .

& A Mahomedan woman made a deed of gift in favour of three persons, Mu‘za
Vazir Beg, Imatiyaj Begum and Chaggan Bibi in- the following terms : “the
‘Jands have been given to you three as gifts. All mj rights of OWIleI'Shlp ar§”

transferred to you. The vahiwat or management of the lands should be made "

by one of you three, namely, Vazir Beg, and after paying Government dues,

Rs. 40 should be paid out of the residue of the income annually to the Imatiyaj
Begum, and the remainder should be divided equally between Mirza Vazir-Beg |
and Chaggan Bibi. Mirza Vazir Beg should have -vahiwat and glve income
according to their shares to the two. 'Bhey have no right of claiming d1v1s1on :

. of the lands from Mirza Beg, but only.a right of claiming i income every year.”

A suit was brought by Imatlya] Begum to enforce her right under the deed of
gift. The second defendant, transferee of Mirza Beg’s interest in ‘the

'property, contended that the deed of gift inso far as ‘it conferred. benefits on

the two Women ‘mentioned therem ‘was void and that he Was absolutely
entitled. i

H eld, that the gift was good and complete under the Mahomedan la.w a.nd
the deed could be supported in favour of the plaintiff. ' ;

SECOND appeal against.the decision of G, D Madgao-

'kar, District Judge - of Ahmednagar, - reversing -the

« ® Second Appeal No, 955 of 1915, -
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