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’ » Before Sir Basil Scott, Kt dhief Juﬁtice dnd Mr Juetice Hefiéon s
GANESH NARAYAN I\.HARE AND OTHERS ORIGINAL DEFENDANTS Nos. 2 3 -

* AND 4) APPELLANTS v. GOPAL VISHNU APTE AND, ANOTHER (omGINAL,_:
" PraNTiFrs Nos. 2 AND 3) RESPONDENTS *

Mortgagor and martgagee—Suit o redeem-—Decree obtamed by mortgagee far' )
;. a-claim.independent of the mortgage-—-Mortqagee purchasmg the equzty of

: redemptwn in execution of the decree—Leave to bid not obtamed—frregula- .
' nty of pmctzce—Sale not & nullity. o : o7 .

- In 1888, plamtﬁs mortgaved the propexty in suxt w1th possesswn to
defendant No. 1. In 1897, the defendant-brought a suit against the mortgagor

,fo;. & claim  independent of the mortgage and in execution of the-decree '
' obtained therein the equity of redemption was sold-and purchased -benami by
the defendant. -1n 1913, the plaintiffs sued to redeem and recover the property.
The trial Court held that the purchase by the defendant mortgagee was valid
_ until it was set. aside and not having been set asxde in execution proceedmgs

+ was-binding upon the plaintiffs. The lower appellate | Court reversed the decres
holdm«ar that the mortgagee purchased the property - without leave to bid and
- therefore the mortgagor could disregard.the sale and redeem On appeal to
thenghOourt e e . Tl e

R Held reversing the deexee, that the dxsre«rard of fhe statutory provisiont’
-that leave to bid should be obtained by a judgment-creditor was a_inere

uregulauty of plar:nce, and was not” a fundamental breach of trust wh1ch
nulhﬁed the apparent effect of the CQurt,-sale L
SECOND appea.l agamst the declsmn of K B Wasoo- h
dew, Assistant Judge. of Thana, reversing the decree
passed by M. H. Wa.ghle, Subordmate J udge at Panvel

- Suit for redemptlon.

This was a suit 1nst1tuted by plamtlff No. 1 the mort-
'~ gagor. and his son plaintiff No, 2 for the rede‘;nptlon ofa’
possessory mortgage dated the 7th September 1888,
- against defendant No. 1 the mortgagee and his sons.
.In 1897, defendant No. 1-the mortgagee -obtained a
decree for money dgainst the mortgagor plainfiff No. 1.
‘Plaintiff No. 2 Was not a party to thls decree.

-3 Second Appeal No 1017 of 1915
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In 1900, défendanf No. 1 aseign’ed\his decree to oné

“Lagu. The said Lagu applied to execute the, decree

. and in 1900, the-equity of redemptlon in the mmtgaged

" property of the mortgagor, plaintiff No. 1, was attached ;

_-and subsequently on the 21st October 1902 the equity
of redemption was sold and purchased by one Raghu-

nath Krishna Tilak from whom it was purchased by

: defendant No. 1 on the 20th December 1902.

~.The plaintiffs alleged that the sale.of the equlty of
redemptmn was benami and void under section 99 of -
the Transfer of Property Act, 1882, to which  the

~ defendants replied that it was not a nulhty and’ the,
"mortgagor having failed to get it set aside under '
- -section 244, (old) Civil- Procedure Code, 1882, it was

binding on him; that the parties being Hindus the
decree for money was binding on both the plaintiffs

-and therefore plalntlfﬁ No. 2 Was not entltled to redeem
‘his share. : : : “

The Subordinate Judge found that the assngnment

: of. the dectree to Lagu and the purchase by Tilak were |
- benami for .defendant No 1. He, however, held that -
_the purchase by the 1st defendant was “valid until it

was set aside and not having been set aside in executlon
proceedings was binding on the plaintiffs. He décreed”
the claim for redemption only in respect of the share of |
plaintiff No. 2 as he was not a party to the- decree As
to-the effect of the sale he observed as follows.:—

v “In Martand v. Dhondo (1. L. B. 22:Bom. 624) such a sale wag held to be :
vozd and the mortgagor was held entitled. to redeem. In that case Dhondu.

“who brought th® suit for redemption .was not a party to the suit in execution of
.the decree in which the property was sold, but it was held that the decree” was
" binding upon hirh and that his uncle who-was a defendant in the suit suffici-

ently represented him. After thé above decision came.the decision of the
Privy Council in Khiarajmal v. Daim (32 Cal. 296) in which their Lordships
held that such a sale was not void but irregular. The reason of this was
explained in the Full-‘Bench case of the Calcutta’ High Court (35 Cal.” 61). -

_The sale is not vitiated by want.of jurisdiction on the part of the Court. " The
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Court has power to hold it’; only 1t was S to be held in execution of a decree £or -

_sale and not in execution of & decree for money. The defect is in procedure

: a.nd not in comipetency. Theu the prohibition in section 99 is for ‘the benefit - -

. of an individual viz:, the mortgagor and not against pubhc pohcy ‘or right.

: When the rule is made for the benefit of an individual and is not obeyed the: -
mfnngement becomes - only an irregularity and not.a nulhty On thess ™ -
grounds it is held that the sale held in contravention of the prov1s1ons of
- section 99 is only an nregulanty and‘ therefore viodable and not void.  Their

- Lordships in the above Privy Council case say that they ‘agree that the sales

cannot be treated as void or now ‘be avoided on the grounds of any .mere’

uregulantles of procedure in obtalmng the decrees or in execution of them.

The fact that section 99 is repealed from the Transfer of Property Act and: is '-
introduced into the (néw) Civil Procedure Code shows that the rule embodied i in
* it'was procedural and not of substance. The non- observance thereof amounted R

therefore to n'regulanty only.

*'The sale thus being voidable it must be regarded as valid till it is set asxde

The above Calcutta case decides that the application to’set aside such a sale’
_ must be made in execution proceedm’gs under section 47 of the Civil Procedure

" Code and must be made before the confirmation of the sale unless the applicant
proves that owing to fraud or other reasons he was kept in’ignorance of the

sale proceedings’ prehmmary to sale. -In the present case no such application .

-was made, though admittedly the plaintiffs had notice of the intended sale
(Exhibit 81).. They knew that the right of redemption- was being sold and
- yet did nothing to preventit. The sale took place in .January 1902 and_was
confirmed in March following. '

" What then is the result of the salé Do the defendants get an irre:'ieemable -
tltle thereby. The question -was put before the Full Bench in the above-
Calcutta. case but was not answered as it was not necessary to do .s0 under ™,
the circumstances. The Privy Council in the above case, varying the decree -
of the Sadar Court in Sindh, dllowed redemption of the shares of those persons

who were not, parties to the proceedings or properly represented on the record

of the case in which equity of redemption was sold. The shares of those who -

were parties or were sufficiently represented were held to be irredeemable. . As

- regards those who were not parties or were not properly represented -the 'sale -
was void, and their shares remain unaffected. The Court was not competent.

" "t mell ,the,m in the absence of the owners. Tu'the present case the deeree in

~ exeeption of which the right. of redemption was sold was against vplmnt,xff‘Ng 1
<only.. Itis, not known what the debt wag and whether it bound the family.
- If it was not a family debt, plaintiff No. 2 would not be bound thereby.
_ Plaintift Noa 1 could not be said to have- represented him, 0 -the share of

plaintift No. 2 must remam m;aﬁected The share of pla.mgﬁ No. 1.enly. would ‘

'
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The. Ass1stant Judge on appeal reversed the decree‘ ’
holdlng that mortgagee defendant No I must have pur- .
chased the equity of 1edempt1on ‘without. leave to bid -
and therefore the mortgagor could disregard -the sake

-"-and could redeem.

‘The defendants preferred a Second appeal'

. Ooya]ee Wlth J R Gharpure for the appellants T
The purchase by the mortgagee of.the equity of re-"

demptmn in1902 at the Court-sdle has made. the. mort~
gagee full owner of the property $0 as to bar the right

‘of redemption. Mortgagor’s remedy was by an applica-_

tion in execution proceedings or by way of a suit to_set.

“aside the sale. But themortgagorhas not availed. hunself

of elther of these remedies and so the execut1on sale is

‘binding upon him. , He cannot question it in a redemp =
- tion suit. The sale isnot void but merely voidable and

it was the duty of the mortgagor to set it aside Wlthm?
the time allowed by ‘law, otherwise.the . mortgagee.

~acquires an ‘irredeemable title to the mortgaged pro-

perty : see Khiarq;‘mal V. Daim ;0 Ashutosh Sikdar
v. Behari Lol Kirtania;® - Sahaidw Mana;z V.

Devlya Jaba ® Chintamanrav Natu v. Vithabai-;®

Lal Bahadur Singh v. Abhamn Singh ;@ Poraka

- Subbarami Reddy = ~v. | Vadlamudi Seshachalam
'_'*hetty © ' R

" Pendse with H. B. Gumaste, for the’ respondents —i"

“We submit, first, that a mortgagee. purchasing “the
" equity of redemption at & Court-sale without obtammg -

leave to bid from the Court is a trustee of the equity of

‘redemption for ‘the mortgagor and so -cannot acquire
‘_‘an 1rredeemable tltle to such property by h1s purchase. :

0 (1904) 32 Cal- 296-- -44) (1887) 11 Bom. 588.
-1 (1907) 35 Cal. 61. - ) (1915) 37-AlL- 165.-
. ‘@ (1911) 14 Bom. L B. 254~ (1909) 33 Mad. 859:atpi 362
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‘We rely on Martand V. Dhondo ay Husem v Shankar-‘ e

giri;@° Mahabw Pershad .. Smgh V. Macnaghten ;@
Dattov Gomesh @

Sec’olon 90 of .the Trusts Act 11882, enacts the ‘same
pr1n01p1e of equity - which recogmses a conﬁdentlal
reldtlon between qualified .owners. ‘ '

Seeondly, when once the mortgagee beeomes a trustee

for the mortgagor, the mortgagor can redeem the pro-.
perty Wlthout first setting aside the Court-sale. under,
‘the.; Civil Procedure Code, 1908: see Pancham Lal
O'howdhury v. Kishun Pershad Misser.®

“The case of Ashutosh Sikdar v. Behari Lal Kirtania®
flf nghtly construed is not against us. There the ‘mort-
“gagee purchased the equlty of redemptmn openly . and
‘with the sanction of the Court. It-was further held that
-"the sale was bmdmg upon the mortgagor but . the ques—
hon whethier the sale would be a bar to the rlght of re-

'demptlon in a redemptlon suit was left open and the-

»_ylFull Bench refused to give any opinion on the point.”

‘ScorT, G, J. i—The claim. of the plaittiffs in this sult;
1s ‘to redeem “and recover the plaint property. They
allege that the plamtlﬁ No. 1 (since deceased) mortgaged
‘the property with possession to defendant No. 1_by a
‘deed .dated -the 7th September 1888, and that the cause
of act1on arose in September 1893. 'The defendantsf
‘admlt the mortgacre but say that in 1902 the right of
redemption was sold in execution of a decree of one
Mahadeo Vithal Lagu, and was. purchased by one.
'Raghunath Krishna Tilak from whom it was purchased
‘by the defendant No. 1 on the 20th December 1902.

The learned trial Judge finds that in 1897 the lst

'defendant brought a suit, agamst the mmtgagor for a

- 0) (1897)122- Bom."624. ' 0 (1903)5 Bom. L. R. 952.
@ (1898) 23 Bom. 119, _ . ® (1910) 14 Cal. W. N. 579,
-3 (1889) 16 Cal. 682.1 © (1907) 35 Cal. 61
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— " decree assigned it to Mahadeo Vithal Lagu. Laguin. .
“execution attached the equity of redemptlon in the-
‘mortgdged property. The purchaser at the auction sale
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claim mdependent of the mortgage and obtammg 2 ‘-

was Raghunath Krishna Tilak, and Raghunath in: ‘the .
same year transferred his right to the lst defendant .

The lower Court finds it proved that the assignment of -
- the decree to Lagu and the purchase by Raghunath
. Tilak were benami for the 1st defendant.” The lower -
" Court, however held that the purchase by tie Ist
' defenda'nt was vahd until it was set aside, and not hav-

ing been seét aside in execution proceedings was bmdmg 3
upon the plaintiffs,” and he allowed the claim for re-
demption only in respect of the share of the 2nd plaint-

. iff, the son of the original mortgagor.

From that decree an appeal was preferred to the lower

appellate Court, and in the memorandum of appeal the

finding that the decree was in respect of a claim i in-

- dependent of mortgage was not challenged. The lower.
_-appellate Court reversed the decree of the trial Court,

and remanded the case for taking accounts on ' the

" footing that both mortgagors should be allowed. to

redeem. The ground of the decision appears to be this,

‘that it being established that the defendant No. 1 whd
‘wasg a mortgagee had purchased the mortgaged propertyr

b(mamz, he must have purchased it without leave to

_bid, and therefore, the mortgagor could disregard the

sale and could redeem. Apparently at the base of this

- conclusion is the idea that there must have been some
“fraud, and that fraud would make the sale void and not_
" voidable. In my opinion the conclusmn of the Iower
’ appellate Court is wrong. 2

Tt has been argued on behalf of the respondents that
the case upon these facts is practically identical with

» 'that- of Martand v. Dhondo.® As appears, hoWever

@ (1897) 22 Bom. 624
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“from the Judgment in. that case and the subsequent’

case of Huisein v. Shankdrgiri,® it was established that
the mortgagee by an improper use of his p0s1t1011 had
obtained the equity of. redemptlon at an under-value at

a Court-sale. That is by no means proved here. The
auction proceedmgs are on the record. whleh show that
the equity of redemption of the property which had
been mortgaged for Rs. 475 fetched Rs. 234 gross and
214 net and that there were 13 bidders' of whom the

benamidar for the defendant No.l was the hlghest."-
The bld amounted to half the amount for which the -

property had been mortgaged, and even if we assume

that the property was not mortgaged for more than srds

of its value, not a very likely assumption in the Deccan,

" the equity of redemption must be held to. have fetched.

- a very good price. There is, therefore no reason for

treating the case on its facts as on all fours with Mar—_‘
tand v. Dhondo.® Even, however, if it could be so-

treated, th'l,t would be no justification for holding that

a-mortgagor was entitled to treat the sale* as a nullity.

The decision of the Privy Council in Khiarajmal v.
Daim® shows that where the débt sued for in "the suit

in which the decree resulting in the judicial saleis

passed is not for the mortgage debt, the fact that the
- mortgagee purchased would not be a reason for Liolding
that the sale Was a nullity for want of jurisdiction, but

a easie' of irregularity in procedu're only. In this con-:
nection the observations of the Judicial Committee in |,

Malkarjiuri v. Narhari® are -also very pertinent: It
was observed there by Lord Hobhouse in delivering
the decision of therCourt that “ if the sale is a reality
at all,it is a reality defeasible only in the way pointed
~out by law.”

(M (1898) 23 Bom: 119. @ (1904) L. R. 32 1. A. 23 at
P ‘ - A
@ (1897) 22 Bom. 624. . 4 (1900) 25-Bom. 337 at p. 852.

ILR 5 & 6—10 -
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It the mor tgagm s case is rested upon the plOVlSlonS
of section 99°of the Transfer of Property Act before it -
was amended and transferred into the Civil Procedure
Code, the answer lb the same. For it has-been held in

 more cases than one that the violation of the provisions

of section 99 in bringing the mortgaged ploperty to sale
upon a money decres unconnected with the mortgage is

- anirregularity and does not justify the Court in holding

that the sale is a- nullity : see Lal Bahadur Singhv..

'A bhamn Smgh ‘1)

‘But then it has been contended that the mmtgagee

1is mer elv a trustee for the mortgagor because hei is held

to have purchased without the leave of the Court. But

-if the mortgagee is purchasing not under a mor tgage
" sale of which he has the conduct, as would be the case
‘under a power of sale contamed in an English mortg-. ‘
“age then the prohibition upon purchasing is 0111y to be. -
found in the Civil Procedyre Code, Order XXI, Rule 72,

which is a reproduction of section' 294 appeamngv,ﬁlst i
in the Code of 1877. The learned Counsel for the res-
pondents songht to base his. case upon the decision. of

~ Mr. Justice Macpherson in S. M. Kamini Debi v. Ram-

lochan Sirkar.® But that was a case where a simple
money decres had been obtained for money - which was ..

- secured by the'mortgage. It was, therefore, not a case
- of a decree for a claim independent.of the mortgage, as.
it is here, and the learned Judge in that case thought he

was justified in applying the rule to be deduced from the

. English cases relating to sales where the seller has the

conduct of the sale, such as salesamdcr mortgaoes by .

mortgagees

. With regard to'purchdses by ;';udgment«ﬁeditoré
without leave of the Couart Lord Hobhouse delivering
the demsmn of- the Judicial, Comnuttee in Mahomed

[ (1915) 37 All 165 e (1870)5Beng L. R 450
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rMeem, Ravuthar . Savvasz szaya Raglmnadha_,;

Gopalar® made the following observations-in connec:

tion with another Calcutta case of Sheonath Doss V.
Janki Prosad Singh.® He said : “ In this case ‘the -

Calcutta High Court dwelt on the necess1ty -of great

caution in granting leave to bid ; indeed, it laid down’
such conditions as would make the grantmg of - leave a

very - rare thing, instead of being, as their. Lordshlps
believe it is, a very common thing. These conditions

are drawn from English practice, partly from cases in
which the applicant was a trustee or solicitor for the
debtor, and they are applicable to a system' under-

which the’ decree-holder has the ‘conduct of the sale.

Doubtless the conduct- of the-sale gives opportunities "

for 1nﬂuencmg its course one way or another, which do
‘not follow- on the mere leave t0 bid. The' Civil" Proce-

dure Code clearly throws.on thé Court the whele res-

_po_ns1b111ty of conducting the sale.” In view of these
considerations it is difficult if not impossible to apply

the pI‘OVlSlOIlS of sectlon 90 of the Indian Trusts Act to ;

‘the holder of a simple money decree. not based upon a
mortgage. - It is not a rule of umversal application that
a judgment- credltor should not bid at a sale under his
'decree, for example under section .173 of the Bengal
Tenancy Act of 1885 the ]udgment-credltor 1s expressly
authorlsed to bid. ’

It appears to.me that dlsregald of the sbatutory pro-

‘vision that leave to bid should be obtained by 4 judg-
ment-creditor is merely an irregularity- of practice,
.and is not a fundamental breach of trust which nullifies

the apparent effect of the Court sale. It only makes the .

sale voidable according to the provisions of the rule of
the Civil Procedure Code.  But the application to set
aside the sale upon that glgund must be made within

D (1899) LR 27L A 17abp.28. . (@ (1886) 16 Cal. 132. -
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the period of limitation, and that bas not been done ’
here.

’ -The questiori rerriaining to be decided is what was i_n ’
fact sold by the Courtin 1902. That is substantially a

question of fact depending upon the evidence of the -
documents in the execution proceeding, and it can only -
be treated as a question of law arising for disposal in
second appeal on the basis of its involving the construc-

‘tion -of the sale cértiﬁcate. In our opinion the sale

certificate is not free from ambiguity. It states that
the whole property has been mortgaged by the defend-
ant and that the defendant’s right of redemption is.

sold. That does not in terms exclude any other existing
right to redeem which there may have been in some

other co-parcener. We are,_theréfore, not prepared to
hold . that the learned Judge of the trial OOurt was
wrong in the conclusion he came to, that the 2nd plaint-
iff’s share in the equity of redemption remained un- -
affected. We set aside the decree of the lower appel-
late Court and restore that of the trial Court. As to

“costs, we think that each party should bear his own

costs of this appeal, but that the costs in thelower

‘appellate Court should be borne by the present respond-
‘ents. With 1egard to other costs, they are p1ov1ded

for in the judgment of the trial Court. .
HEATON, J. i—1 entirely agree that the sale of the |

"equity of redemption which took place in 1902 ‘cannot
“be treated as non-existent. It never was set' aside in -

the way prov1ded by law. either by apphcatlon ‘or by
suit. The Judge of first appeal recognises this, but. he
regarded the case as one, at least this is how I read his
judgment, in which the mortgagee, in the peculiar - cir-

- cumstances of the case, had bought, not for himself,
“but as trustee for the mortgagor. He regarded the'sale,

therefore, as a perfectly good sale, but one-under which

‘the interest really belonged to the mortgagor and not to
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mdrﬁgdgée He based this conclusion on the case of
. Martand v. Dhondo® but he did not find all the facts

to exist which would enable the reasonmg in Martand

v. Dhondo® to apply. If a case’of the kind considered

in Martand v. Dhondo® arose now, we should, I ap-.

prehend, have to apply section 90 of the Trusts Act,
- and the first thing to do would be to find whether facts
existed which made section 90 of the Trusts Act appli-
-cable. Such facts are not stated-in the judgment of
the J udge of first appeal, nor do they appear to exist.
It seems to me, therefore, that the decision of “that

Judge “is wrong. But supposing there had in truth

appeared facts which did bring the case within sec-
tion 90 of ‘the Trusts Act, then in my opinion the deci-

sion might perhaps have beén different, though I do

- not wish to express a positive oplmon upon that pomt
' for 1t is unnecessary to do so. 2
Decree reversed.

~J. G.R.
G (1897) 22 Bom. 624. .

APPELLATE CIVIL.
-'qum;e Sir Basil Scott, Kt., Chief Justice and Mr. Justice 'Hedton

RAMKRISHNA YESHWANT KAMAT ADARKAR (or1GINAL DEFENDANT
No. 2), AppELLANT v. THE PRESIDENT or THE VENGURLA MUNICI-
PALITY (or1GINAL PLAINTIFF), RESPONDENT. &

Provincial Small Cause Courts Act (IX of 188 7), Second Schedule, Article 8— -

Suit for rent—=Suit of.a nature cognisable by the Court of Small Causes—
‘Civil Procedure Code (Act V° qf 1908), section 102—Second appeal.

A suit for rent for an amount less than‘ Rs. 500 was filed in the Second
b'C}ass Subordinate Judge’s Court. By a Government' Notification contemplated
by Article’8 of the Second Schedule - of. the Provincial. Small Cause. Courts
Act 1887, the Subordinate Judges of all districts in the Bombay Presxdency

!

e Second.: Appeal No 750021915,
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