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i proceed on- fmy issue  of - adverse possessmn. Th'e:"_ 1916~;:
defendants were: content to ‘deal. with' the quesuon of ———
limitation as a question involving only “Article 142, Iﬁ;’;’g'
and as my learned- colleague has-shown " and as - I b

‘ enmrely agree, Armcle 142 does not bar the plamtlff’ IbA RASUL ‘

“claim. It seems.to me that to allow the defendants

‘now to substitute an . attack on a ground of adverse
possessmn——and this would 1nvolve a remand of the

" case~—would be an indulgence ‘to’ them Wlnch is ‘not

) required. e1ther by law or by ]ustlce. .

So I concur in the order proposed

Decree reversed
A ) R R
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Befare Sir Stanley Batchelor Kt Ag C’hzef Justzce and Mr Justzce Shah

VBABU GANDSH DESHMUKH AND ANOTHER (ORIGINALDEFENDANTS) APPEL- ’ 1916‘
- Tants v, SITARAM MARTAND DESHMUKH (ORIGINAL PLAINTIFF),. Au’-"ll‘,“”lﬁ#"
. REsPONDENT. e . : . R P

. Lzmztatzon Act (IX of 1908) section’ 5—Delay in ﬁluzg appeal—Duath qf
party pending judgment— Leqal representatives not brought on record-—Minority. "
of one of the appellants—Negligence ‘of the gua;dzan—E.vcuse of delay—-
Suﬁictent cause,aquestwn ofdzscretwn - . . ’, i

-Sfiled a suit against G in the Subordmate Judge 8 Court G diéd aftef the '
hearing of the suit, but #before dehy}ery of . judgment, VThe' judgment was
-, pronounced on the 3rd July 1913 'against G. Onthe 2nd October 1913 Qs f

“widow R filed an appeal to the District Court on behalf of her two sons B and -
D, of whom B was major but D a minor. The appeal was found to be beyond
_ time by fifty days. The question be‘mg raised whether there ‘was-a suﬁiment

. cause for excuse of delay in favour of the minor appellant L \ i

_ Held that there was no sufficieht cause as R aud B tife adult 1el‘1tn o8 of”
" the minor, who were con‘cerned to proqecute the litigation in their own interests
: and in the mtercst of the mmor, were neghgent remigs and careless. v

e Second Appeal No 603 of 1915
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SECOND appeal agamst the decision of G. D. Mad—
gaokar District Judge of Ahmednagar confirming the’
‘decree passed by V. G- Valdya Joint Judge at’ Ahmed-

nagar. - . .

The pla1nt1ﬁf br ought a suit agalnst defendant Ganesh
- Waman for the- recovery of a sum of money due on a
promlssory note. The defendant denied the clzum '

Q‘:

The hearmg in the Subord_mate Judges Court was
concluded on the 8th ‘April 1913 and the case Was-nv

. adjourned for ]udgment

On the 22nd May 1913, the defendant ‘Ganesh dled’ .

‘ leavmga widow" Radhabai and ‘two sons Babu.and

Dattatraya, of whom Babu was of full age having .

- “attained ma;orlty on 3rd May - 1913, but Dattatlaya was -

-8 mmor K .
On the srd J uly 1913, the ]udgment in the case was
pronounced against the defendant. Radhabai then with -
a,view to appeal applied for a copy of the judgment on

" the 19th September 1913 and filed the appeal on' the

A . 2nd October 1913 which’ Was found to be beyoud time"

byﬁftydays AR R )
_ The causes asmgned for the delay were (mter aha), '
the death of the defendant Ganesh, the departure of his
farmly for Poona about the 12th June and their absence n
from Ahmednagar till early in September -

", The lower: appellate Coult held that Babu and Radha—

"bai were, upon their own admissiond® guilty of gross

: carelessness and lack of” v1gllance ‘They, knowing of .

“the pendency of the suit and the name of their pleader,
" from 22nd May 1913, when ‘the defendant died, till. -
September, {hatis, for-a period of three months failed

St put themselves in commumcatlon with him although k
- théy could have done so at any time through post from. f

" Poona.’ He, therefore, found that there Was no sufﬁ01ent ‘-"
cause shown forexcuse of delay and dismissed the aPPeal
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~appeal to explre through carelessness. and negligence.-
'The minor would otherwise suffer for the negligence .
~of his guardian. In the case of Ranée Birjobutice v.
Pertaub Sing® under similar circumstances the minor .

T J.G. Rele, for the appellants —-When the ]udgment:\; -
~ was delivered there was no legally appointed 'guardian-. ~—
"' to see that the appeal was filed in time. The plaintiff: -
- was aware of defendant’s death and it was his dity to. -

~bring the heirs of the deceased defendant on record. -
~ Under Article 177. of the Limitation Act, 1908, the plaint-

iff had six months’ time to do so. I, therefore _submit.
that the appeal being presented within six months from-

‘the death of the defendant, the lower Court should have .
.- excused thie delay.. N

\Secondly, if Babu’s. 1nterest alone was concerned
" there would be no case on the ﬁndmgs of the lower .
Court for excuse of delay under section 5 of the Limita~
"“tion Act; but there was the'interest of the minor

Dattatraya andthe -Court should have. allowed the-

] minor leave to appeal after time when Babu who was

acting as his ‘natural guarchan had allowed the time for

was allowed to prosecute the appeal even after expiry of

- time: see also Trevelyan on Minors, 4th edition, p. 294.

' P V. Kane for the réspondents : :—Sections 6 to 8 o?

the Limitation Act apply to suits and applications for
execution and not to appeals. - Therefore, minority" by -

itgelf is no glound for-excuse of delay. Thé appellants

_ can only resort to section 5 of the Limitation Act.
'That section confe1s a discretion on an appellate Court-

t0 excuse delay ‘The exercise of that dlsmetlon cannot
‘be questioned - in second appealsunless it was shown-
_ thatthe appellate Court acted arbitrarily or capuclously e

" Though the minor may be entltled to ‘consideration

' from the Court, there is a countel-balanclng considera~

- LR1-8

tlon in- th1s case The respondent obtained a decree in

) .(1860) 8 Moo. L. A, 160,

1916 .

"~ Bapp”

GANESH ~
I /AU

- SrraraM. - .
 MARTAND, -
L .
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:191/6 hls favoul The1e is no reason Why e should be
":—];;;" clepuved of the'fruits of the litigation simply because
Gavesg. ~ the minor’s guardian was remissin his daty. When a
s B A‘M;";( decree is made and the time for appealing is once passed,
MARTAND, a ve1y valuable right i is secured to the successful htl-
o ~ gant and the Court’ should not inferfere with it:
Karsondas Dhammse y v. Bai Gungabai. ® The mse'
"of Ranee ]‘tr;obuétee V. Pertaub Sing g @ rests on its
pecuh'n facts

BATCHELOR Ag C. J ——The appellants befo1e us are
Babu an(l Dattatraya, sons of the original defendant in
"ihesuit, Ganesli Vaman Deshmukh. Babu is of full
age, but. Dattatlaya is. an ‘infant. ‘Babu attained his
‘majority on the 8rd May :1913. On the 22nd May of
the same year his father Ganesh died, On the 3rd'July
1913 the trial Court delwered Judrrment agamqt the -
ougmal defendant. - '

\

- The appeal in the Disrict Court was filed on the “nd

' Octobe1 and is admittedly on the face of things about
| fifty days late. The question before us is whether there
‘. ave materials which would justify usin disturbing the
Distlict Judge’s order refusing under section 5 of the
Limitation Act.to excuse the delay in the presentation’
%t the' wppefll Section 5 1)1 escribes that an appeal may -
“be admltted afterthe expiry of the pr escribed period of
lumtfl’uon when theappellant satisfies the Court that
~hehad sufﬁment canse for mot p1efe11mg the appeal
‘ w1tl11n the period. The question whether sufficient
-cause is in the circumstances disclosed 1s primarily a
que%tmn of discretion, and we have now to determine .
. whether Mr. Rele for $he appellants satlsﬁes us that we-

‘ slIoulcl 1nterfere with the District Judge s exercise of

" his discretion i in this case. It is perfectly. clear -that
“-there is no case for interference in 1ega1d to the adult
“defendant Babu Ganesh. But'in regard to the mfant :
S (1905) 30 Bom, 829.- @ (1860) § Moo. 1. A. 160 '
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“there is no doubt the important- consideration that -he 1916
ought not, if he can be protected. consistently with fair-

. Bapg -

mness to other people, to be’ prejudicially affected by the GA\ESH

nefrhn"ence or onusm_ons of his adult 1eldt1ves :There - émfﬁaﬁ .

is, however, another competmnr pnnmple ‘which must. - -~ MARTAND:

4lso be borne in mind, that is the principle stated in

- Karsondas Dharmasey v. Bai Gungabai ® twhere Sir.-

Lfm'lence Jenkins 1)01nts out that “when the time for'

‘1ppeahng is once passed a ve1 y valuable-right is secured.

to the successful litigant : and the. Court must thelefow

De fually satigfied of the ]ustme of the 0101111(18 on which

it-is sought to, obtain an .extension: of the time for

r1ttftck1nfr the demee, and thus pelhaps depnvmg the

successlal litigant of the 'Ldvantflrres which he has
, obtnne(l ?. Tam of opuuon that it is of capital import-

“ance to give due weight to tlis consideration in Indnn
”ht1gat1011 and though I do not - suggest ‘that the rule -
~can'yet” be enforced in. Indn as rigorously as it is.
_enforced in Dngland I may ¢ call - attention to the
. obvious fact that easy «condonation. of..remissness and .
“dilatoriness tends to their in’deﬁ»ﬁite‘ continuance., The

way to get the rule respected is, I think, to enforce it

in all cases where that can be done -without selio‘us‘

- hardship ; for it scems to me that some finality and
. certainty of demsmn are of the highest . consequence in

India. In this conte‘{t 1. may cite what was said by

Jessel M. R. in Curtis v. Sheffield @ which was decided

so long agd as 1882 «The ne\t point, and as it~ seems

to me the.most seuous pomt is this, at” what time are

people entltled to 1ely upon the ]udrrment of a compe-"

tent tribunal as to theirrights and interests in pr operty.
 Upon tliat question there h'lS _bt,en a great’ ‘change of

opinion in modern times. .In modern times it has been

considered that there is nothmfr more important than.
that 1)eople S 1mhbs When ﬂscertamed by the ]ud"ment

: (1) (1905) 30 Bom 329 atp 350 (”) (1882) 21 CL.-D. 1 at p. 4.
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1916 " of ‘a competent tribunal, if questioned, ‘should be
: ~”§A§ﬁ’¥ -~ questioned within a very short period.” It seems to

~

me probable that if; in: the past, the rule had been

~GaANEsE
_':'S;Ti»l;mi -~ applied here with less sympathy for the individual in
M “default and more regard to the general interest of all

MARTAND. ~
o ‘litigants; India 'in 1916 would not be so far belnnd

-Where England was in 1882.

Now the Tearned District Judge has found that the
- adult appellant Babu and his mother Radhabai knew of
- the pendency of this suit, and knew too the name of
 Ganesh’s pleader. But though they had this know-
“ledge from the date of Ganesh’s death, they failed to.
put themselyes in communication with the pleader,”
- although it-would havé been. an easy . matter for them
‘to do so. - - ‘Babu, it appears, is an educated young man,
and the widow “Radhabai is described by the Judge as
“a lady well able to hold her own. - As ,to the facts,"
therefore, there can be ho doubt that Radhaba1 and the
appellant Babu, who were- concerned to prosecute this
. litigation in their own interests and in the interests of
the infant, were negligent, remiss and careless, nor has
-any real cause, far less a sufficient cause, been given in
excﬁse' That being so, it appears to me that we ought
not to vary the District Judge’s order, and that the
nunol ought not now to be ‘Lble to disturb the respond-
ent in the enjoyment of the fr uits of his legal victory.
This de(zlsmn is, I thinl, not at’ varlance with anythmg
said, by the Privy Council in Ranee Birjobuttee v,
Perlaub Sing. ® -If the facts of that case be studied,
it will be seen tha.t they ‘were strong in the infant’s
favour, and ‘even so their TLordships’ decision read_s
‘rather as. a relhuc‘tan,t concession to' specially strong
facts than as affording any countenance to the argu-- -
ment that, despite the absencé of any excuse for delay, -
_a guccessful litigant, after the decision in his favour

- (1860) 8 Moo, I A. 160.
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has become ordmarlly 1ndefeas1ble is. agam to be. 1916 .
“exposed to the harassment of "an appeal merely because " “;A’;”‘
“one of his adversaries happens to be an infant. - Indeed  gawpsy-

their Lordships in express terms guard. themselves from gzii%m
‘being understood to imply that where infants are con- MAMAND

cerned any degree of delay may ‘be considered ]ustlﬁ- -

able, or excusable ;'and provision is made for the case”

. of circumstances so strong as to prevent infancy from

beirig an apology or an excuse.. Itappears to me that -

this is such a case, and I do not think there is anything
-which would warrant us in dlffermg from the learned
-J udge below, who has clearly approached the case with

every sympathy for the widow and the orphan, but has
found himself' unable to assist them. The appeal

' therefme, muss be d1sm1ssed Wlth costs.

,SHAH, J. :—On the Whol_e in thls case I, see 1o reason
to hold that the discretion has been wrongly exercised
by the lower appellate Court. On the. facts I am
“satisfied that the appellant No 1 Babu and his mother
Radhabai had the necessary . knowledgg of the decision
of the su1t and were negligent’in not preferring thg
appeal i in time. The only. difficulty in the case arises
in consequence of there being & minor brother of Babu,’
who has 301ned through . his guald1an Radhabal with
‘Babu in presenting the appeal to the lower appellate
Court.  The original defendant died after thé argu-
ments 1n the suit were heard, and before the judgment
was pronounced, and the appellants who would be the "
legal representatives of the deceased defendant were
‘not-on the. record- when the judgment was delivered.
.In the ordinary course; if a defendant dies during the
pendency of the suit, and if the fact of his death is
brought to the notice of the Court, the parties would
have six months under the “Limitation Act within
“which to make an application to bring the legal
representatwes on the record with a view to continue .
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B
. the proceedmge Injtlnscase-when ‘the’;;udgment was'

--pmnounced, the names of the present appellants were"

‘not on the record, and theré was no legally 'Lppointéd'

: rru'wdnn whosé" dutv it was to see that the appeal was

pr(,felred if at all, in time. Under these cir cumstances

© it seemis to me that every- allowance ought to be made

“in favour of a. minor ‘heir. whose interests apparently
. would- be in the Lands of his natural guardian, who.
~had not -on any previous occasion represented lnm in
the suit. I-do.not fora moment suggest that as a
m'\tter of course the same time which would be allowed
for the purposes of an apphca,tlon to bring the legal.
representatives on the : -record should be allowed to the
~minor-for preferring an appeal.- But it would not’ be
unfair to take’ that meod as mdxcatmg a limit within
whicli, if action is taken on beh'ﬂf of the minor, the
del‘ly in prefel ring the. appewl may be ‘condoned under

A appropuate circumstances, I am not prepared to say

in this case let this COllSldel“‘tthl‘l was not 1)Lesent to.
the mind of the learned District Judge. He’ has con-

sidered all the Facts and cwcum%tances connected W1th'

this point, and. makmn' all allowa.nce in favour of the
minor, hie has come to the conclusion that the ‘delay
cmnob ‘be condoned ; .and I dc not think- that on the
ggzneral 001151(181‘&&_101]: which I havg 1nc1;cwted, I would
~ be justified in dissenting from that conclusion. I, th’ere-:f
-fore, agree that the. appeal should be dlsmlssed w1th
cqgts. S
J ' Decree confirmed.. )

J.G R .
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