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Before Mr Justice Macleod

‘ THE TEXTILE MANUFACTURING Co., L. (PLAINTII‘I’S) v. SALO‘VION

' BROTHERS (DEFENDANTS). ®

Indwm Contract Act (IX of 1 872) sections 56 (2) and 65—Contract with’
" hostile ﬁrm~Hostzle firm mcorpomied in alien territories, and kavmg a
.branck in Bombay—Contracts with énemy become illegal on the outbreak of -
war—Trading wzth'enehzy——f mpossibility of performance owing to the outbreak
of war—Proclamations and 0rdmances on the outbreak of war between Great
Britain and Germany—Hostile Foreigners Tr admg Order—waenswn of time -
of performance, after breach—Waiver of breach. '

‘The defendants were a German Joint- stock Company mcorporated under the

~laws of Hanover, having a branch in Bombay, under the sole management of -
“one C, B., a German sub]ect By a contract in writing between the plaintiffs

and the defendants by their manager, dated the 18th of Febguary 1914,'"th"'e
defendants agraed to purchase from the plaintiffs the total quantity of waste

- of the several descriptions specified in the contract produced in the pla1nt1ﬂ’s
mills ‘during the year ending -the ‘B1st December 1914 at -the respectwe ‘
_prices spemﬁed in the contract, and to take dehvery of whatever waste mxght

. be ready at least once monthly. The defendants deposxted “witlt the plammﬁs

33 per cent. Government Promlssory Notes of the face value of Rs. 2,200
to be retained by the plaintiffs against the fulfilment of ‘the contract. On the
4th August 1914 war was declared between Great Britain and Germany.
On the 18th August, the plamtlffs wrot¢ to the defendants calling upon them to*

‘take delivery of Waste under the contract. On the 22nd August, the manager

of the defendant company replied that on account of the existing political
position the defendants were not allowed to do business in India and requested |

_the plamtlﬁs to keep the delivery of waste standing over ‘until business was

allowed to” be resumed. On the’5th September, the defendants’ manager Was
interned as an alien enemy, the defendants’ local business ceasing for all
practical purposes. On the 11th November, the plaintiffs again called upon the
defendants to take delivery of the waste, the defendants replying that they -
were unable to arrange for further delivery until the declaration 6f peace.

_ On the 14th November, an order called the Hostile Foreigners Tradmg Order :

was issued by which.an hostile forelf*ner or firm was prohibited from carrying on
or engaging in any trade or business i British India except urider a license issued -

by or under the authority of the Governor-General in Council subject to’ such

®0, C. J. Suit No. 252 of 1915,
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lcondltlons, restnctlons and supervmon as the Governor-General in Council may

-direct.  On the 3rd December, the plaintiffs again called upon the defendants

_to comply with their notice of the 11th November on or beforé the’ 8th
"December and subsequently extended the time for takmg delivery until the
16th December.. The defendants replied on the 18th December referring to the

'mternment of their manager and claimed that under section 56 (2) of the Indian ;. *
Contract Act, the defendants were relieved from the performance of their part

“of the contract. On the 8th February 1915 the defendants obtained a license

limited to the w1nd1ng up and’ liquidation of their local business under Govern- .

-ment gupervision. On the 16th February, the plaintiffs informed the defendants
that they had sold the waste of which the defendants had been under contract
to take delivery at a loss of Rs. 4,270-13-0 and after deducting the value of
the deposit derﬁanded payment of Rs. 2,074-13-2. On the 11th March, the

' plafntiﬁs filed the suit to recover the sum of Rs. 4,270-13-0 froimn the defendants
and for a declaration that the plaintiffs were entitled to retain the 3} per cent:
‘Government Promissory Notes and to set off their value in part satisfaction of
the decretal amount. The defendants pleaded (1) illegality of contract on the

. oygbreak of war, (2) impossibility of performance, and (3) waiver on the part’

of the plaintiff glantmg extension of time of performance tlll the 16th Decem-
ber 1914,

 Held, (1) that the contract in suit became ﬂlega.l on the- outbreak of war
" and was dissolved on the 4th  August 1914.

(2) that it had become impossible for the defendants to perform their. part
of the contract, owing to subsequent évents arising from a state of war.

(3) that assuming that it only became so after the 14th November 1914,

the plaintiffs gave the defendants - further time for taking delivery until the
16th December and so waived any breach comrmtted before that date. .

@ that the defendants were entitled to areturn of their deposit under
sectlon 65 of the Indian Contract Act.

Jansonv Driefontein Consolidated Mines, Limitea; O W. Wolf & Sons V.
Carr, Parker, & Co., Limited® and Kreglinger & Co. v. Cohen,® referred to.

" BY a contract in writing between the plainfiﬂ:'s and

the defendants dated the 18th February 1914, the defend- -

ants agreed to purchase from the plaintiffs the total
‘quantity of waste- of the several descriptions specified
- In the contract produced in tMe plaintiffs’ mills dur_ing

- O.[1902} A C. 4848t p-503: T © (1915) 31 T L. K. 407
® (918) 3L T LR 592, oo o
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-~ .

,'-~the year endlng the 31st December 1914 at the ré--
* spective prices specified in the contract and to take -
- delivery of whatever waste mlght be ready at least once

. Co,, LTD monthly o = ’ P SR : 1\“.

" Under the telms of the sa1d contract the defendants -
deposrted with the plamtlﬁs Government . Promlssory-

. Notes of the face ‘value of Rs.” 2,200 which were to be -
- retained by the plaintlffs against fulfilment of the said

~contract by the defendants and returned after the sald
: con’tract had been duly carried out. Co

-The defendants were a German. Joint-stock Oompany' ‘

. «1ncorporated under the laws of Hanover doing business
in Germany, and having a branch in'Bombay under
the sole management of one Carl Beyer, a German .
: sub]ect TIn the course of the business Mr. Beyer act8d- .

: "from time to time under 1nst1uct10ns from headqu‘ntels

and especially in the case of the contract in. suit- sent_ ,

. samples of the waste to headquarters for approval smce

the said waste was intended for export to Germany ,
_On the 4th of ‘Aungust 1914, a state of war broke out (

3 _between Great Britain and Germany.

From the date of the contract till the outbreak of war
there was no failure on the part of the defendants to.

~ take dehvery of the waste as provided in the contract. -

On the 18th of August 1914 the plalntlﬁs wrote to
“the defendants to take delivery of waste as under the
contract. The defendants’ manager on the 29nd August -
‘replied regretting that on account of the ¢ political posi-
‘tion ”’ the defendants were not allowed to'do business -

~in India for the time being and requested the plaintiffs
" to keep dehverv of the waste standing over when

‘business was allowed to be resumed - The plaintiffs did .
‘not reply to the said letter ‘and made no further request -
to "the defendants to take delivery unt11 the 11th of =
November.
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On. the outbreak of war the defendants on. various
occasionsboth dlreetlv and through the American Consul

- at Bombay moved the Government for permission to-

carry on their local business as usual; but such- per-

mission_was not accorded at any.time, a license being -
however granted to the defendants as late as. the 8th of "

 February 1915 and terminable on the I14th of Aungust

- 1915, limited to the winding up and liguidation of the "
defendants’ local business under Govemment supe1v1- :

sion. . - . .

By Ordinance No. III of 1914 dated the 20th August
1914, and by -Ordinance No. .VIL of 1914 dated 14th
October 1914 it was prov1ded as follows :—' '

“Foreigners residing or being in British India shall be prohibited from
_ carrying on trade or business or from dealing, with any property, moveable or

" “immoveable, or shall only catry on trade or business, subject to. such-conditions

- and restrictions as the GovernorsGeneral in Council may ‘impose -or shall deal
. Wwith any such property in such manner asthe Governor General in Councxl
"'may direct.” '

" On the 5th of September 1914, the defendants’ /local

manager was interned as an alien enemy in the camp at

. Ahmednagar, the defendants’ local business ceasing for
all practical purposes. :

.On the 11th of November 1914, the plamtlffs agam‘

called upon the defendants to take delivery of the waste
qunder the  contract within four days from the date of

the notice. - The defendants replied on the 13th Novem-

ber that they were unable to_ arrange for furtherf deli-
- very until the declaration of peace. :

-On the 14th of November 1914 and before the expiry

of the four days of grace given to the defendants by the

~plaintiffs, an order called the Hostile Foreigners Trad-
ing. Order was duly issued, by clause 4 (1) of wluch
it was provided as follows :—

* A hostile forelgner shall not, nelther shall a hostile firm, carry on or engage

in any trade or business in Bntlsh India except under a hceuse (exther specially .
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L 1915, 7 f.gl anted to 1nd1v1duals or announced as applymg to classes of persons) 1ssued
.————" by or yuder the authonty ‘ofthe Governor General in Council and to such extent

. " TEXTILE and subject to such condmons restrictious and supewxslon as the Governor

- Maxu. G(,nelal in Councll may therein direct. »

** FACTURING Y Toin direct. ™ - . v ,
"~ Co., Ltp. ' '
-7 Clause 2 of the said 01der deﬁned hostlle forelgner
SALOMON . gap 4 ¢ hostile firm asfollows,, -

- BroraEss.
’ : 4 Hostlle fore1gne1 means any subJect of the German Empne of .the Dual
. Monawhy of Austria-Hungary, “or~ of the Ottoman Empire {other than an
Egyptian subject). - * Hostile firm " means any company, firm or association or -
“body of individuals, whether ’inco'rporate'd or not, of which any member or -
officer is a hostile foreigner, or of which a hostile foreigner was a member or

officer -on the 3rd August 1914 and which has an ofﬁce, agency, or place of
busmess in Brmsh Indla

Qn the 3rd December 1914 the plamtlffs called upon
the defendants to eomply with their notice of the 1lth
. November on or before the 8th December.

On the 9th December 1914, the defendants’ sohcltors
Wrote to the plaintiffs that owing to the Duropean War
the defendants’ manager had been interned in the' war
camp at - Ahmednagar and that by several Ordinances,
and- Notifications of the Government of India restric-
tions were imposed upon hostile foreigners and their
firms in respect of trade and that the defendants were

“‘thereby prohibited from carrying on their business
without- a license. On the 12th December 1914, the
-plaintiffs’ solicitors wrote a letter to the-defendants’
-golicitors statmg that the breach of contract of which the
-plaintiffs complained occurled prior to the defendants
acquiring the status -of the enemy, that the defendants
had ‘a commercial domicile.in- Bombay as they were

. doing business in Bombay, and that the status of the

' -enemy was acquired by the defendants- on the I14th of
TNovember 1914 by. reason. of the Hostile Foreigners.
" Trading Order. By the said letter the .defendants fur-
~ ther -extended the time for- takmO‘ dehvery u,ntll the

16th December. '
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On the 18th December 1914, the defendants SOllGltOI’SV

' rephed to the plaintiffs’ solicitors denying the conten-
tions of- the plaintiffs’ solicitors and cla1m1ng that

“under section 56. (2) “the defendants were relieved from

. performance of their part of the contract. On the 16th
" February 1915, the plaintiffs’ solicitors informed the

defendants that they had sold the waste of which the

defendants were bound under contract to take delivery

.~ at a loss of Rs. 4,270-13-0, and after deducting the value

- of the deposit demanded payment of Rs. 2,074-13-2.

The plaintiffs subsequently filed the suit on the 11th

, 'March 1915, to iécover. the sum’ of Rs. 4, 270-13-0, and
_ for a declaration that they were entitled to retain the
Promissory Notes deposited with them by the defend-
ants against the sald amount.

- Weldon Wlth Strcmqman for the plaintiffs :— ”

The defendant company though incorporated in
_Hanover have a branch in Bombay. The defendants

have 'thus a commercial domicile in Bombay, Busi-

_ ness done by the local branch is valid even on the

" outbreak of war. In any event until the 14th Novem-
ber 1914 when the Hostile Forelgners Trading Order -

was.issued, the defendants could not be said to have
- acquired the status of an alien ‘enemy. Proclama-
tions and Ordinances previous to 14th November 1914
did not expressly prohibit trade by local branches
of foreign firms, or cancel the contracts already entered
into by them;' The earliest proclamation was issued
on the 7th August 1914, superseded by a later one
- of the 10th August. The only prohibition against
trade contained.in the said proclamations was “not. to.

supply to or obtain from the German Empire, any

‘goods; wares, or merchandise, or to supply to or obtain

- the same from any person resident, carrying on buasiness,

or being therein, nor to supply. to or obtain from_ any

person any goods, wares or merchandise for or by any:
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‘,venemy country
* expressly provided that where an enemy has a branch
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- Way of t1ansm1ss10n to or from the German: Emplre or

to or from any person remdent _carrying on'business, or
being therein, nor to trade-in or carry any- goods
wares; or melchandlse destined for or coming from the.
German Empire, or for or. {rom any person resident,
carrying ‘on busifiess or being ‘therein.” The’ later -
proclamations dated 12th September and 31st Octobet
1914 respectively repealing -the earlier ones refer to

and define the term, ‘enemy.’ Enemy means “any -
- person or hody of persons of whatever nationality
- resident or carrying on business in the enemy country,

but does not include persong ‘of enemy, natlonahty Who‘
are neither resident nor carrying on” business .in the -
? . Clause 6 of the said ploclamatlons

locally situated in British, allies’ or neutral termtory,
not being neutrul territory in Kurope, transactions by

or with such bmnch shall not be treated as trans eactwns

by orwith an enemy.” -~ The Hostile Foreigners Tradmg'-»
Order dated 14th November 1914 prohlblted a.hostile

<f01elgner or firm from carrying on orengdging in any -

trade or business in British India except under a license -
issued by orunder the authority of the Governor-General

.. in Council subject to such conditions, restrictions and

supervision as the Governor-General in Council may

~direct. -Clause 6 of that order provided thata hostile

firm.which was refused such -a license, or had failed to
apply for the same within one month from the-date of

- the order, shall forthwith cease {0 carry on or engage ,
in any tr ade or business in British India. . The effect of

this order evidently is that a hostile firm can continue
to trade pending its application for alicense. -Until an

‘application is ﬁnally dlsposed of, license’ cannot be.

said to have been refused. . Ever since the outbreak of
war the defendants applied from time to time for a
license to trade... They obtained a license on the 8th of
February 1915 hmlted to the Wlndmg up of the business
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‘under the supervision of the Government. Thus the

" defendants could, without violating any law, carry on
its trade till the .8th February 1915. The Ordinances

issned by Government were not prohibitory ; they’

merely enabled the Government to prohibit an- alien
,e\ne,my from trading : see Ordinance III of 1914,
section 8 ; Ordinance VII, section 2, clause (d) : se‘e also
w. L. Im/le, Lzmzted V. Mannhezm Insumnce Oom-
pany Q)

Campbell with Moos for the defendants :—The defend-

ant company was incorporated in Hanover, the
business of the local branch-was controlled by the Head

Office in Hanover, and the contract in dispute was
entered into under the sole direction of the Home
Office in Hanover. Mmeovel the plaintiffs knew that
‘the cotton waste was intended for export to Germany,
The defendants had no commercial domicile in Bom-

bay. The defendants became alien enemies on the

outbreak of war. All contracts with an enemy become

“illegal on the outbreak of war. Nationality and not

commercial domicile is the test of validity of contracts,

in a state.of war: see De Beers -Consolidated Mines,

Limited v. Howe,® Janson v. Driefontein Consolidated
Mines, Limited, ® W. Wolf & Sons v: Carr, Parker, §
Co., Limited, W and Kreglinger & Co. v. Cohen® : see
also Trotter on Contracts during War, p. 88, and Hals-
bury’s Laws of England, Vol. I, p.311. The contract also
became impossible of performance owing to circum-
stances. arising from.a state of war. The defendants’
manager and their German employees were interned on
5t September 1914, the'defendants’ local business ceas-
ing for all practical purposes. The. defendants. were
further prohibited by various plOCldmatIOIlS and

® [1915] 1 K. B. 227. ® [1902] A. C. 484 at p. 509.
@ [1906] A. C. 455, - @ (1915) 31 T. L. R. 407.
: S ® (1915) 31 T. L. R. 592
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Ordlnances of the Government of Indla from tradmg in’
India.  'The Hostile Fore1gners Trading Order dated
the- 14th November made it clear that all dlong the
Government of India infended by previous proclama-
tions to prohibit the continuance of trade by local
branches of hostile firms. In any event that order
itself was explicit and imperative. The effect of the

~-order was that so long as the defendants were without

a license they must forthwith, suspend their business.

Thelicense dated 8th February 1915 related back to

the 14th of November 1914, the date of the Qrder which
made “trading by hostile firms illegal.: Lastly, assum- -

ing there was a breach prier to 14th November 1914, the

plaintiffs waived the same by extending the time of
performance- till 16th D¥cember 1914, when, in view -

"~ of the Order, the defendants could not have pelformed

their part of the contract: see Frosz‘ AE nght o
and Avery v. Bowden.®

MAcCLEOD, J. —By a contract, dated the 18th of
February 1914, the defendants agreed to purchase from
the plaintiffs the total quantity of waste of the several
descriptions specified in  the contract produced in the

‘plaintiffs’ mills during the year ending the 3lst Deeem—
“ber 1914 at the respective prices specified in the con-

‘tract and to take delivery of whatever Waste mlght be‘

- ready at 1east once monthly.

" The defendants deposited with the pl‘untlffs 315 per

‘cent. Government Promissory Notes of the face value of

Rs. 2,200 to be. retained by the plfuntn‘fs agalnst the

;fulﬁ!ment of the contract. -

‘The defendants are a German Joint-stock Company,
incorporated - under the laws of Hanover, having a
branch in Bombay, under the sole management of one

' Carl Beye1 a ‘German sub]ect

@ (1872) L. R. 7Bx. 111atp. 112, - *® (1856) 26 L. J. Q. B. 3
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On the 4th August 1914, war was declaled between‘

Great Britain and Germany.

On the 18th August, the plaintifts WrOte to the .
defendants calling upon them to take delivery of Waste '

- under the contract.

-Mr. Beyer rephed on the 22nd August that on account
of the present pohtlcal position they were not allowed
to do business in India and requested the plamtlffs to

“keep the delivery of waste standing over until business.

was allowed to be resumed.

O1i the 11th November, plamtlffs agam called -upon

~ the defendants to take dehve1 y of the Waste under the
contract. )

Defendants replied on the 13th that they were unable .

__to arrange for further dehvely unml the declaxatlon of
peace..
On -the 3rd December plamtlffs called upon the

. defendants to comply with their notice of the 11th.

November-on or before the 8th December. The defend-
ants replied through their solicitors on the 9th_ Decem-
ber and plaintiffs’ solicitors by their letter of the 12th
December extended the time for taking delivery until
the 16th December. Defendants’ solicitors replied on
‘the 18th referring to the internment of the defendants’

-Imanager on. the 5th September and . clcumlng that under
" section 56 (2) of the Indian Gpnmact Act the-defendants
were relieved from the performance of their part of . the

contract. On_the 16th February 1915, the plaintiffs
solicitors informed the defendants that they had sold-

‘the waste of which the defendants had been under
‘contract, to take dehvely at a loss of Rs.. 4,270-13-0 and

-after- deductmg the - value of the deposm demanded. '

: ‘payment of ‘Rs. 2{)74 13-2.

7 The pld.lntlffs ﬁled th1s sult on the llth Mareh
‘ _Three main con.tentlons Were ralsed by the defendanps
Wutten statement
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Ffrsb, that on.the outbreak of Vver, as the defendants |
were alien cnemies, the contract was avoided and both
parties were absolved from any performance under it..

Secondly, that the defendants were prohibited by

" reason of their status as alien enemies from engaging

in or carrying on trade and that though the defendants
applied to the Local Government for permission . to

~carry on their local business it was not until the 8th

February 1915 that they obtained a license limited to

: the winding-up and liquidation of the defendants local -
. business under Government supervision. Therefore it
'becamp impossible for the defendants to perform thelr

part of the contract.

~Thirdly, that if there was a breach of the contract 1t.
was waived by-the plaintiffs granting an extension of
time for pelformance ‘until the 16th December, ahd

before that date {he order of the 14th November made

it 1mposs1ble for the defendants to perform their con- .

 tract.

- This. is not th‘e ‘case of a contract between a British L
subject and an alien enemy having a commercial
domicile outside enemy territory. But even if it were.

- I am not prepared to adhere to the hitherto accepted

doctrine that domicile and not nationality is the test.

“That doctrine was established when wars were waged
- under very  different conditions and it is certainly
" desirable that it should be reconsidered.* The defend-
" ant company is registered in Germany-and its business

® Notg— = - - .

. Since the above- judgment . was delivered the nnportant enactment known
ag the Trading thh the Enemy (Exteunsion of Powers) Act, 1915 (5 and 6 Geo.
5 Ch. 98) has come into force, and Maclend J.’s wview, that the doctrive that -

: _ domicile and not natlonahty should no lcnger be the sole test, has been -

recogmzed because the Act provides for ‘the extenswn of _the restrictions
relating to trading with. the enemy to persons to whom, though nof resident

‘or ocartying on business in enemy territory, it is by reason.of their enemy

netlonality ot enemy aeeoccat/idnsooxpedlentfb oxtend such vestrictions.. [Bd.]
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 is managed and controlled from Germany. Mr. Beyer = 1915
~acted under instructions from headquarters and - ) —
. . - . . TEXTILE
-especially in the case of the contract in suit he sent MaND-
~ samples of the waste to headquarters for approvz}l since -Fég.TUI:‘;iG
the waste was intended for export to Germany. There- ~ 7 -
fore, the defendants have a German . residence and BSR‘})“TOIE;‘;
~ domicile: De Beers Consolidated Mines, Limited v. ’
Howe. ‘ ' : B '

" Nor does the yuestion arise whether the contract is
“merely suspended during the duration of hostilities as
the period of the contract expired before there was any )
11ke11hood of hostilities coming to an end.

The more modern view seems to be that all contracts
with alien enemies become illegal on the outbreak of
.. ~war ::see per Lord Lindley in Janson v. Driefontein
_ Consolzdated Mines; Limited. @ '

In W. Wolf and Sons V. Carr, Parlker, and C’o ,
‘Limited ® the defendunts, a Manchester firm,* We1e,
‘sued by the plaintiffs, a_German firm, whose partners

 were resident and domiciled in Germany and had their
principal place of business in Germany with branches
in Manchester and other places for the recovery of
- £1,342-8-6 - partly ‘for goods sold and delivered and
‘partly as damages for breach of contract. The plaintiffs

~ relied on the sixth clause of the Proclamation of the
9th September 1914 but it was held by the Court of
'Appeal that there was rothing in that clanse $hich -
enabled the plaintiffs to recover where otherwise as
alien enemies they would not be entitled to do so. On
therou.tbréak of war, the contracts between the plaintiffs
and defendants became illegal contracts and were dis- ~
solved and there had been since then no transaction
between the parties within the meaning of ‘clause 6.

M [1906] A C.455. . @ [1902] A. C. 484 at p. 500,
= @ [1915] 31 T. L. B, 407,
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1915 The plamtﬁfs contentlon was that clause 6- enabled an
st enemy to sue in respect of obllgatlons entered into be-

- TEXTILE o
- Maxu- fore the war, but as the plamtlﬂs were not suing in

fFégT"USTI? respect -of any ‘transaction authorized by or coming
0™ within clause 6 it was held that they were not entltled

‘Saromony - tq mamtam the action under its provisions. .
BroTHERS.

This demsmn was followed by Bray J. in nglinger
‘and Co. v. Cohen,® where the plaintiffs were a -
Belgian Company carrying on business in Antwerp and:
.London and the defendant was a German carrying -on
‘business in Hamburg, and the claim was for damages K
_' on a contract entered into.before war-broke out. -

Anothel declsmn to the same effect has been 1ep01 tedA :
in the newspapers though it has not yel appeared in
any. of the Law Reports. These decisions followl a’
s1mple p11nclple ‘consonant with common- sense and

' capable of universal application, theleby .avoiding the
: many troublesome questions which otherwise must
. - arise as to- what should be done durmg the conmnuance
of hostilities, and what should be .the position of the
partles when hostlhtles cease. There may be hardships
in 1nd1V1dua1 cases but it is obvious that it is better. to
‘allow the parties if they so wish to renew their contracts
“at the end of the war, rather than bind them to continué *
- business: under the prior contracts when it is  almost
certain - that the surroundmg cu-cumstances Wlll be‘ :
~ entirely altered. - ' : o ’

"I must decide, - thelefme that the contract in sulp
became 1llegal and Was dlssolved on the 4th August

_ But apaztfrom that 1t is qulte cleat that _owing to-
the outbreak of war subsequent events Jendered 1t 1m-

M. Beyer ﬁnanced lus loeal Llansaetlons by a. credlt
opened at_ the 1nsnanee of- the detendants Wlth ‘the

Lem

‘M (1915181 T : LR:-692.”
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: ,C:]rlartered‘Bank and, on the 13th August, he received a 1915 -

- notice from them that he could, under-the law, only - i
. . Lo .  TEXTILE -

draw on his account for current expenses or wages. All MaNU-. -

further business dealings-were prohibited until he got Fé’gTUli‘;gG,j
a. permit to trade from Government: . Then, on'the o

5th September, Mr. Beyer was interned and as. his ]f‘li)‘;’é“;gsf
Power of Attorney did not'give him power to delegate . K

- “his authority he was tunable to carry on the business.

He did give a Power of Attorney to Mr. -Save butb -
he clearly had no authority to do 1h1s and this powel
was, therefore, valueless.

* In addition {o these facts the various Proclamations, .
Ordinances and Orders: relating: to trading with the
~ enemy have been referred to. and it may be as Well to
~analyse these. :

On the 7th August 1914 the Government of India
' "pubhshed the Royal Proclamation of the 5th August

- After recltmg that it is contrary to law for any person -
res1dent carrying on business or beingin Our Domi-
nions, to trade or have any commercial intercourse
with any person resident, carrying on business or being
in the German Empire without Our permission, all -

~persbns résident, cagrying on business or being in Our -
Dommlom are warned ¢nler alia not to supply to the
German Empire any goods, wares or merchandise or to
supply the same to any person resident, carrying on
business or being therein nor to trade in or-carry any.

- goods, wares or merchandise destined for the German
Emp1re or for any person, 1es1dent carrymg on bu31-

. ness or being therein.

. But it is declared that Whele any person—and person
“includes any body of persons corporate or incorporate—-
“has or had-an interest-in houses or branches of business
in some ot her country as well:as in Our Dominionsg or
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- of persons. A ‘
. By clause 3 of a Proclamation, dated the 8th October,
the power to grant licenses on. OuL behalf vested in a

'THE INDIAN. LAW REPORTS. [VOL:XL.

in the Dual'Empiré as the case may be this Proclama-
tion shall not apply to the trading or commercial inter-
course carried on by such:person solely from or.by such -

. houses or branches of business in such othe1 countly

This Proclamation was 1evoked by the Proclamatlon
of the 9th September which was substituted therefor,

‘Therein the expression ‘enemy’ was defined.as mean-

ing any person or body of persons of whatever nation-
ality res{dent or carrying on business in the enemy
countiy, but not including persons of enemy nation-
ality neither resident in nor carrymg on business in
the enemy . country. »

All persons resident, calrymov on busmess or bemg

_ in Our Dominiong are warned {nidr alia not directly or

indirectly to. supply to or for the use or benefit of an .
enemy- country, or an enemy any goods, Wares or
merchandise, nor directly or indirectly to trade in or

~carry ahy goods, wares or mer chandlse destmed for an

enemy country or an enemy. : .

" But under clanse 6 it is provided that where an’
enemy has a branch locally situated in British, allied
or neutral territory, not ‘being mneutral territory in
Europe, transactions by or with such branch shall not
be tredted as transactions by or with an enemy

Under clause 8 nothing in the Proclamation shall be
taken to prohibit anything ‘which shall be expressly
permitted by Our license, or by the license given on
Our behalf by a Secretary of State or the Board of
Trade, whether such'licenses shall be especially grant- -
ed to individuals or be announced ag applymﬂ' to classes

Seeletaxy of State by the above ‘clause may be exercised
in India by the Governor<General,
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‘On the VMth October 1914, the Government of India

passed an Ordinance to gmend the Foreigners Oxdi-.

nance ({1 of 1911) of the z0th August whereby. sub-
clause () was added to cluuse (2) of the prior Ordis
nance, giving the Gover nor-ﬁeueul in Council power
by ovder to provide that foreigners residing or being in’
- British Tndia, shall be prohibited from carrying on.
trade or business or from dealing wnh any pmperty
moveable or immovable, or shall only carry on trade or
business subject to such conditions and restrictions as
the Governor-General in Council may impose or shall
deal with any such property in _such manner as the
Governor-Geneml in Council may direct.

In pursuance of such powers an order called the

‘Hostile Foreigners Trading Order ~“vas 1ssucd on the :

-14th November.

- Clause 4 directs that a hostlle foreigner shall not,
“mneither shall a hostile firm, ¢ carry on: or engage in any
trade or business in British India %®txcept under a

license issued by or under the authority of the Gov-

ernor-Geeneral in Council and to such extent and subject
to such conditions, restrictions and supervision as the
Governor-General in Council may direct. ‘

Under clause 6 a hostile forelgner who, or a hostile

'ﬁrm which, has been refused a license or has failed
within one month from:the date of the Order to apply
for a license shall (unless exempted by the terms of
any general license isstied under the Order) -forthwith
cease to carry on or efigage in any trade or business in
British Indig. ” =

- But although nothing 'qip'e'u's in the Proclamations

regarding the issue of licenses to trade to lhostile

foreigners before the 9th September, and nothing in the

-Ordinances or Orders of the Government of India before

the Order of the 14t11 November, under the common
B 6¢63—3
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law the Klngs subgects cannot tmde Wlth an ahen
enemy, i.e., a person owing allegiance to a Government

-at war with the King without the King’s license, It
~would appear from other documents in the case that _ -

the defendants had applied soon after war broke out for
a license to trade, and their ‘application had been con- -
sidered by the. Local Government. On the 2nd Septem- .

. ber, the. Secretary to Government forwarded to the

defendants - copies of three Press Notes dated the
28th August on the subject.

In the first it is stated that in the case of firms Whlch
are Wholly German or Austrian license under Royal

r'authonty is necessary to enable them to contmue
‘ thelr trade.’ :

" The second refers to an ofﬁczal Notlﬁca’rlon of pohcy

‘regarding trading with the enemy_published by His -

Majesty’s Government in which it is stated inter alia:
that no payments or other operations with ﬁrms in -
hostile territory are permissible during war unde1 :

- contracts made before the war except that there is no

objection to payments for goods delivered or services
rendered when the contract has been in other respects
completed before war, and that the question whether

‘coutracts made before the war are suspended or termi-

nated depends on circumstances. But trade with a

_ branch in British or neutral territory of a firm having

headquarters in hostile territory is permissible apart

~from prohibition in special cases as long as trade is

“bona fide with the branch and no transacmons with
, head offices are involved.

- The third note notifies certain Announcements pend-

- ing final orders to be passed under the Trading License

Ordinance, for the clearing of imported goods by hostile .
firms and the acceptance of dehvery of goods by -
British subjects from hostile firms; -

he- N
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No trading Llcense Ordinance appears in the Official

" Publication - of Leg1sla,t10n and Orders relatlng to
s the War : . .

It i 15 not to be wondered at, that confronted Wlth this
‘ 'bewﬂdermg array of Proclamations, Ordinances, Orders
and Official communications, abounding in conflicting
provisions, the members of the mercantile community
- in Bombay, whether British subjects, foreigners or ene-
~ Inies, remained paralyzed—unable to form any opinion
as to what they could do or what they could mot do:

Thé plalntlﬁ’.s themselves ev1dently reahzed this as,
after their letter of the 18th August, they made no
- attempt to get the defendants to ta.ke dehvery until
the 11th November. = -

" In my opinion, therefore, it had become impessible

owing to circumstances arising from the outbreak of .

war for the defendants to perform their part of the
contract. ‘ :

- Bven assuming that it only bécame so ) after the '

~ 14th November, the plaintiffs gave the defendants
further time for taking dehvery up to the 16th Decem-

" 587
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“ber, and so waived any. breach commlt;ted ‘before

| that date..

--It is admitted that on these findings the" defehdants -

are entitled to a refurn of their deposit under sec-
tion 65 (2) of the Indlan Contract Act.

As this is a test case arising from the outbreak of -

war on which-it was necessary to obtain the opinion
of the Court there will be no order as to costs.

Sohcmoxs for plaintiffs : :Messrs. Craigie, Blunt &
Caroe.

Sohc1tors for defendants Messrs Soonderdass & Co,
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