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:tr’ai\li'sactiolls must occasionally bring them very.close 1916 B
to the domain of wagering and yet who are in-every "
sense perfectly honest dealers, the 1ule=z of this Associ- CHAND
ation would have been worded in a much more s1mple RAJ::_RAM
, dlrect and satlsfactory manner. T . NrmALcHAND,
: f GURMUKH-
Being perfectly satisfied of the real merits of the case RAL
and that on the ground of morality all those merits are
- on the side of the plaintiff, I shall, in dismissing his
_ suit, dllect that each parhy bear his own costs.
. Attorneys for the plamtﬂf ——Mess1s Motzckcmd and
- Devidas. . :
'"Attorneys“ for the defendant :—Messrs. . ‘Tyab]:i,
Dayabhai § Co. -~ . - -7 S .
A | Swit dismissed.
G. G. N,
.. E ) o
ORIGINAL CIVIL.
Before M. Justice Madleod. ; . -
» BOGGIANO & Co. (PraiNTIFFS) v. THE ARAB STEAMERS Co., LIM[TED 1915. :

(DEFE\IDANTS) # ) S
' 00tober 21,7
The Indcan Contract Act (IX of 1872), sectzons 56, 6‘5——C’ontract of charter- . ———ms
" party—Contract impossidle of per formance——Frengzt paid in advance—
Esgport of goods shipped -on board prohibited by" Government—Claim for
-refund of freight—Bills of lading—Shipping orders—Common carriers—
Carriers by sea—Private carriers—Carriers Act (IIT of 186’5)—-Carmers
by sea excluded by the Carriers A%—Loss by way of demurrage.

'+ Onthe 1st April 1915, the defendant Steamer Company entered into an
agreement with C & Co,," a firm of ﬁelght contractors, whereby the latter
. chartered the steamer Hejaz for a voyage, Bombay to Naples, Genoa, andfor
Marseilles, any two discharging ports at charterer’s option. Subsequently, the

°0. C. J. Suit No. 966 of 1912.” -

-
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i "";1915' .+ .Jeddah was substituted for the Hejaz. The plaintiffs procured from C & Co.- .
- : —  freight for 2,50Q bales of cotton on the said steamer and were given the
' BOGG}ANO ~ shipping orders which they presented to the defendants.- The plaintiffs put -
' _‘&;Ejo' 2,500 bales of cottor¥ on board the Jeddah and the - defendants issued twenty
Tme AaB _ five bills of lading relating to them, having received in advance Rs. 32,610-6-2
‘ ggE"i‘:‘f;‘S for freight. The ~import of cotton into Genoa being prohibited by orders of
ST Government, the Jeddah did not leave the harbour and - the voyage had to be
abandoned. Eventua]ly the steamer unloaded her cargo, and the plaintiffs
before getting delivery of their goods were required to deposit Rs. 12,500 to
cover the  expenses and loss inemrred by the ship. . The said sum was
: ‘depomted by the plaintiffs under protest. The plaintiffs subsequently demanded
the return of “Rs. 32,610-6-2 paid by them for freight, and on the defendants
-* disputing thelr liability to return the amount filed the suit for the recovery of-
the, freight paid and for an account of Rs. 12,500 deposited to defray the

.costs_of unloadmg ‘ « -

The ‘defendants pleaded, (1) that money paid in advance for frelght was

irrecoverable at law ; (2) that they were common carriers and that the rights

" and liabilities of common cartiers were governed by the principles of English
Law as modified by the Common Carriers Act of 1865 ; (8) that in any event
they were not liable to return the freight-money,-as they were ready and willing
to perform their part of the contract and (4) _that they were entitled to retain
Rs. 5,038-3-7 out of the sum depos1ted with them for expenses and ‘loss
incurred by the ship. .

Held, (1) that the contract became impossible™ of performance- unde1 :
section 56 of the Indian Contract Act and that the defendants were bound
under section 65 of that Act to~restore ﬂle sum of Rs. 32,610-6-2, being the

) advantage they had received under the contract ; -

(2) that on the ev1dence befme the Cowrt, the defendants could not be
- treated as common carriers, they having let out and chartered the whole ship
: to C & Co. for a private gain ; - . -~

N ¢)) that’ carriers by sea in India are not entltled to the beneﬁts of Act III
..of 1865 .

(4) that the defeudants were entitled to claim denmrrage and _expenses
incurred for unloading the cargo.

Nugent v. Smith, 0 roferred to; %he Irmwaddy Flotilla C’ompany v.
Bugwandas, ® (onmdered

THE plaintiffs were a firm of Itahan merchants carry
.ing on export and 1mport business. The defendqnts .

i) (1876) 1C.P.D. 423 ,' ® (1891) 18 Cal. 620..

-
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_ were a limited company registered under the Indian
- Companies’ Act having its registered office in Bombay,
and carrymg on business as carriers by sea.

By a cha1 ter-party dated the 1st Apr11 1915, the defend-
_ants let to Messrs. Chhagandas & Co., a firm of freight
__contractors, the 8. 8, Hejaz belonging to the defendants
~for a VOyagé’ to Naples, Genoa and/or Marseilles, via

- the Suez Canal, any two discharging ports at charterer’s
-option, or as near thereunto as she might safely get.-

- By a subsequent arrangement the S. 8. Jeddah was
: substltutsed for the 8. S. Hegaz

\ Under shlppmg orders received by the plamtlifs from -

‘the firm of Chhagandas & Co., the' defendants received

on board the S. 8. Jeddah 2,500 bales of cotton belonging -
~ to the plaintiffs to bé carried to Genoa. The plaintiffs !
~ paid to the defendants a sum of Rs. 32,615-6-2 being the

aggregate amount of freightin respect of carriage of
the said goods to Genoa. The defendants thereupon
issued to the plaintiffs 25 bills of lading 1n respect of
the cotton shlpped on board.

After shipment, the plaintiffs were. mformed by the -

- Collector of Customs on or about the.6th May 1915, that
the export .of cotton to. Genoa-could not be allowed.
The defepdants finding after representations made to
A' Government that the steamer would not be allowed to
'ploceed eventually decided to abandon the voyage and
to put back the said steamer -into dock and discharge’
the cotton so shlpped - Before returning the plaintiffs’
 cotton to them, the defendants required the plaintiffs
~ to pay them the sum of Rs. 13, ,500; computed at the rate

" of Rs. 5 per bale to-cover certain expenses and loss

alleged to have been incurred by them. The plaintiffs

- paid the amount under protest. The plaintiffs  subse-

quently demanded the return of the amount of
Rs."32,610-6-2; paid as freight under the contract of
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Vcarrlage, ‘tllegmcr that as the defendants had not per- '

formed their part of the contract, they were not entitled

to retain the said sum. - They also called upon the

defendants to furnish them with a statement of accounb :
of money payable by. the plamtlffs in respect - -of the

unloading and re-delivery of cotton by the defendants to
the plaintiffs. The defendants denied their hablhty -
to repay the said sum, contending that they were at all

‘times willing and ready to carry out the said contract

so far as lay in their power, that the action of the Gov-
ernment authorities made the carrying out of the said
contract impossible if not illegal, and that the loss must
lie as it fell. The defendants also relied upon -a slip
attached to the shlppmg orders, but not to the bills of

‘1ading, issued to the plaintiffs after the said goods had
“been taken on board the said steamer The shp ran as -

follows :— f,

“In the event of war being declared or commenced between the country to B
which either the shipowners or the shippers belong and any other country, the
shipowners- shall have the option -of either cancelling: their contract- or of
fulfilling it, but if theyelect to fulfil it, any bill of lading which may have -

.a'ready' been granted in respéct of goods shipped under the contract shall be

deemed to contain and any bill of lading: which may thereafter bé granted

‘in respect of such goods as aforesaid” shall contain a condition - that all risks

arising from . such war shall be borne by the. shippers” and- the occurrence of

any such risks shall not deperc the shipowners of their right to regeive payment -

of the freight or other payment for the carriage of the said goods which may. '

.‘be payable under the terms of the bill of lading.” - o

B o
" As regards the expenses of unloadmg and. the Joss

,"for detention,  the defendants claimed to retain -
Rs. 5,038-3-7 and the.balance of Rs 7,461-12- 5 was.

brought by them into Oourt S
Strangman and Desm, for the plaintiffs.
‘Weldon and Campbell, for the defendants.

- MACLEOD, J.:—The defendant Steamer 'Compdny

_entered into an agreement, on she 1st April 1915, with

-
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the firm.of Chhagandas & Co. whereby the latter char:- ‘
ered the steamer Hejaz for a voyage, Bombay to Naples,

- Genoa and/or _Mai'seilles, any two discharging ports
at charterer’s option. On the 14th April, the Jeddah
was substituted for the Hejaz., - The plaintiffs procured

. from Chhagandas & Co. freight for 2,500 bales of cotton

on the said steamer and were given the shipping orders
~which - they presented to the defendants. The 2,500
bales were put on board the Jeddah and twenty-five
- bills of ladirg relating to them were issued by the
defendants, who were paid-Rs. 32,610-6-2 for ‘freight.
- Owing, however, to the import of cotton into Genoa being
prohibited by orders of Government, the Jeddah did
" not leave the. harbour and the voyage had to be
abandoned. Negotiations were entered into with the
various shippers of cotton, which are set out in the
correspondence annexed to the pleadings, but eventually
the Jeddah unloaded her cargo in the Alexandra Dock.
Betore getting delivery of their cotton the plaintiffs
were asked to deposit Rs. 12,000 to cover the expenses
“and loss incurred by the shlp and this sum was paid.
The plaintiffs, thereupon, demanded the return of the

amount paid by them for rfrelght but the defendants -

- claimed that under the events which had happened
they were®entitled to retain the money and espe01a11y
relied up¥n the second shp attached - to the shipping
or,ders. The plaintiffs, therefore, filed this suit to

recover the freight and for an account of the Rs. 12,000 .
paid by them to defray the costs of unloading. If the °

Indian Contract Act applies, the contract became void
under section 56 of the Actand the defendants were

bound, under section 65, to restore to the plaintiffs the

advantage they had recelved under the contract

But it has been contended, first, that money -paid in

advance for freight is irrecoverable atlaw. Secondly, -

thdt the defendants are common carriers and that under
B 552—38 :
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~ the decision of the Pﬁvjr Council in the case of Tkéﬂ
 Irrawaddy Flotilla Company  v. Bugwandas ® the

rights and 11ab1ht1es of common carriers are outside the:
Indian Contract Act and are governed by the principles

of of English law,as modified by the Common Oarrlers Act -
of 1365.

. By the policy of the law of England fr elght and wages
's’orlctly so-called do not.become due until the voyage

. has been performed. But it is competent to the parties.

to a charter-party to covenant by express stipulation .
in'such manner as to control-the general operations of
law : per  Lord Ellenborough C. J.in De Szlvale v.

Kendall (”

- Now the defendants,‘ for their ﬁrst proposition, relied
on the case of Kirchner v. Venus® where it was held-
that freight paid in advance lost its legal character of
freight and was money paid to the ship-owners for
taking the- goods on board and undertaking to carry .
them to their destination, while freight in law was
money paid for the carriage of the goods and was pay- -

‘able on the ‘arrival of the goods at their destination. -

though it might, under the terms of the contract, be
payable at the port of departure. But the quesmon in
that case was whether the ship-owner had” 2 lien for

_ freight on goods shipped from Liverpool {6 Sydney

when, under the terms of the charter, the. frelght was
to be paid in -Liverpool one month after the date of

~ sailing and, as a matter of fact had not been sd paid

before the ship arrived at %ydney, and it was decided

- that as the money so to be pald was not freight in law,

the ship-owner had no lien on the goods.. T doubt
whether in these days such a cqntraét for the carriage

~of goods would be likely to be made in India- either.

®(1891)18Cal.620. @ (1815)4M &S.37 at p. 42,
: @ (1859) 12 M. P. C. 361.
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 the flelght is paid before the goods are shlpped in Whlch 1915
case the shipper would insure the freight, or the freight
Boga1ano
is payable on arrival in which case the ship-owners

- & Co,
. would" insure. Though ifit isa term of the contract . o, o
- that freight is payable, ship lost or not lost the shlpper - Tne ArAB
: - STEAMERS
- would have to insure in any case. S -

Co., Lrp. ~
But freight to be paid in advance i is not 1rrecoverab1e ; ’
‘ vbecause it loses its legal character of freight but because -
. by the common law of England the general rule is that
‘when a contract becomes impossible of performance by
the failure of a state of things contemplated asthe found-
. atlon of the contraet to exist, the parties are excused
from - further performance amd acquire no rights of.
action, so that each must bea‘,r any loss or expense -
already incurred, and cannot recover back any payment
~ in-advance : Civil Service Co- operatwe Society v.
' General Steam Nawgatwn Company®.

- Reading the charter-party, the shipping mders and
the bills of lading together, I think that the money paid
- by the plaintiffs was freight paid in advance ‘under the
terms of the contract and was not -merely money pay-
“able in Bombay on the completion of the voyage, which -
was paid prematurely at the will of the plaintiffs, as
was the money paid for freight in the case of Krall v.
. Burnett®, Tt is admitted that under the common law
“of Englfind the plaintiffs would not be able to recover.:
because the contract became impossible of performance,
and it is argued that the common law of England
applies because. the defendants are-common carriers.
~ The following definition of acommon carrier by Parsons .
was approved by Cockburn O J.in ’ohe case of Nugent
V. Smith.® ‘

“* A common carrier is one who of.Eers to carry goods for any person between
certain’ termini and on & certain route. ‘He is bound to carry for all who

® [1903]2K.B.786. = - . = @ (1877) 25 W. R..305.
' @ (1876) 1 G P.D. 423 at p. 421 '



R

536 THE INDIAN LAW REPORTS. [[VOL. XL, B

 1915, tender to him goods “and the pnce of carrnge, and insures these goods .
. against all loss but'hat arising from the act of God or the public enemy, and

BoceiaNo  has a hen on the goods for the price of the ca,rrnge : .
& Co. B

o A common carrier is also ent1tled when goods are’

}’gfgﬁi‘;’; '~ offered to him to demand and to be paid the

 Co,Lro. full price of carriage, and if this is not paid he
may lawfully refuse to carry- at all. But the price ‘
,demanded must be a reasonable one. ‘It is also essen-
tial to the character of a common carrier that he is |

"bound to carry the goods of "all pelsons applymg to
- him. : :

Now the préamble to Act IIT of 1865 states: “_Where- '
'as it is expedient not only to enable common carriers '
to limit their liability for loss of or damage to property
delivered to them to be carried but also to declare their
liability for loss of or damage to such ploperty occa-
sioned by the negligence or criminal acts of themselvyes, - .
their servants or agents ;” and under section 2 : “‘ Com-
mon Carrier’ denotes a person; other than the Govern-
ment, engaged in the business of transporting for hire
property from place to place, by land or inland naiziga— :
tion; for all persons- indiscriminately,” thus excluding

carriers by sea. Therefore, carriers by sea in India are
not entitled to the benefits of Act TIT of 1865 though
it may be a question whether the common law of ‘
England is not still apphcable to them.

In the case of The British India Steam Navigation

- Company v. Hajee Mahomed Esack and Company®:the
‘Courtb seems to have assumed it. without further consi-
deration, but consideéring the terms of the preamble
I should feel inclined to doubt it. The law relating- to
- the liability of common carriers was first established
.by our Courts with reference to carriers by land. In

© ® (1881) 3 Mad. 107,
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, the case of Rich v. Kneeland™ it was decided that the 1915,
common wayman or carrier by water stood on the same '
footing as a common carrier by land. The first case in, “Eaat®
- which the liability of the owner of a sea-going ship v, .
comes in question was Morse v. Slue@) ; see per Cock-  TanAran_
“burnO J. in the case of Nugent v. Smith®. Now it %“;EA‘{JETILS
s 1ntelest1ng to note that in that case it was algued in ’
~ the lower Court, though without success, that ‘the -
‘liability of the defendants’ Company which agreed to .
_carry the plaintiff’s mare by steamer from Iondon to
Aberdeen could not be made to rest on the allegation
that they were common . carriers because it was said
- . that liability was imposed by the custom of the realm
- and such a custom could not have force beyond the
realm. : v

‘It may. be that the owners of coasting steamers should .

be considered on the same footing as carriers by inland

" navigation, but it would be difficult for owners of

seagoing steamers to come within the definition of

‘ common carriers,” though of course it is not impossible,

and as the Indian Legislature designedly excluded

"~ common carriers by sea from the benefits of Act TII of

1865 they may have intended .to bring their 11ab111ty
under the common law of baﬂment

But even supposing the defendants Company run
-ge_neral ships as common carriers, the next question is
-whether in this particular case when they chartered
the whole ship to Chhagandas & Co. they can be treated
‘as cofamon carriers. - The whole question was very fully
discussed in the case of Nugent v. Smith,® above-cited,
by Cockburn C. J. (though it was not necessary for the
decision of the case) in order to meet the opinion
- expressed by Brett, J, in the lower Court that by the

) (1614) Cro. Jac, 330 ; Hob:17. " 777" " @ (1672)"1 Vent. 190. *
- . . (1876) 1.G. P. D. 423.
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law o‘f”Englan.d 3{11 carriers by sea were s-ubject. to the -
liability which by that law undoubtedly attached to, .

_common carriers whether by sea or land

" @ AT Jurists who treat of this form of_ bailment carefully distinguish betweén
. the common carrier and the private ship...But if the owner of a ship employs

it-on-his account genera]ly ..he will not be deemed a common camer, ‘but a
mere private carrier (Story)...But the learned author- does not say what. would
be the case where a ship-owner holds himself out as ready to send his vessel -

with cargo to any place that may be agreed on, on a private bargam, and not.
as a general ship...

. "I cannot help seeing the dlﬂiculty Whlch stands in the way of the rulmg s
in the case of Liver Alkali Co. v. Johnson™, that it is essential to the character
of & common carrier that kg is bound to carry the goods of all persons apply-
ing to him, while it never has been held, and, as it seems to me, could .not be -

"held, that a person who lets out vessels or véhicles,“co ‘individual customers on’

. their application was liable to an action for refusing the use of such vessel or
‘vehicle if required to furnish it...

-

"“ The impmtaince of the question is matelisﬂly lessened by the general p'reictice

“of ascertaining and lnmtmg the hablhty of the - shlpowner by charterparty'

or bill of lading.”

" Therefore, it is not sufficient to say that because the
defendants’ Company own steamers. and carry goods by
sea they are common carrlers. For all I know they may

own general ships, though there is noevidence that they

run any ships oh a particular line between certain

~termini on which they are bound to carry goods for the
“public on receipt of reasonable charges. Even if theydid
‘that would not make them common carriers as regards

ships let out on charter. In this case the whole Shlp had

_‘been chartered by Chhagandas & Co. who brought the
- persons to ' whom they sold cargo space into contractual

relationship with the defendants. Therefore the ship.
was not a general ship the owners of which were bound

" to carry goods forany of the public who mlghf, wish to
- despatch thelr goodsin her. =~ -

~

o (1874)L R. 9 Ex. 335,
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The last questlon is Whethel even supposmg the
defendants are common carriers, the provisions of the
Contract Act applicable to all contracts'in general are not
‘applicable to the contract in this case. ' In the ‘case of
~ The Irrawaddy. Flotilla Company v. Bugwandas® the
only ‘question . was whether the Chapter of the Act

relating to bailments applied. Their. Lordships were

“only dealing with the liability of common carriers, and
the common law of England relating to common carriers

- only differs from the common law of contract inrespect .

- of their liability as bailees.. They held that as Act TIT
-of 1865 which codified only a part of the common law
relating to the liability of common carriers. was not
repealed by the Indian Contract Act, it was intended
to leave the law in India relating to the liability of
common carliers'as it was, that is to say, partly govern-
ed by the common law and partlygby Act III of 1865,
and not to substitute for that part of the common law
, which was notincluded in Act III 0f 1865 the provisions
- of the Act. - s

"I do not think that When ’ their* Lordships said that .

there was in India before the Indian Contract Act a
" complete.code for common carriers they intended to
decide that the general provisions ' of the common law
relaping to the formation and performance of cortracts,

should still be appllcable to contracts entered 1nto by .

 the public'with common carriers.

The defendants appear to have conceded this before

..the hearing as it is nowhere suggested in the corres- -

pondence before suit or in the pleadings that the
defendants were common carriers. The plaintiffs were
asked to admit that the ship was under charter to

Chhagandas & Co. and in para. 5 of the written state- -
ment the defendant% rely on section 56 of the Indian

® (1891) 18 Cal. 620.
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t1915, - Contract Act. The defence was really based on the
demslon in the case of Qivil ;Sem)zce Co- opemtweSoczet Y
Boaaiano )

- & Co - V. General Steam Navigation Oompany which is
o applicable to all contracts and not only to contracts with
Tae ARAB  common carriers. ' \ | o

", STEAMERS < . ) I . _ : )

- Co., Lrp. The gpecial provigions of the common law of common

carriers dealt with their liability and nothing else, and

formed a special ohapter of the law of bailment. There-
- fore, in any event, in my opinion, the case is governed

by section 65 of the Indian Contract Act; and the-
plaintiffs are entitled, under the events which have

happened, to recoyver the. amount paid by them  in
- advance for freight with interest at 6 per cent from the
- 15th June 1915.

As regards the account rendered for expenses, the
defendants have conceded that demurrage should only .
be charged for twent§-ﬁve days and the item for demur- ’
rage on waggons should be omltted :

The plam’uffs contest the item for insurance, on the
 ground that they were not .informed that the defend- -
" ants were going to insure the goods and if they had
been, they would have asked the defendants not to

~ insure as their goods were covered by a general policy.
It is interesting to contrast the defendants’ anxiety to
insure the goods with their present contention That -
they were common oa’rriérs. However, I must accept
Mr. Wardlaw Milne’s evidence that at a meeting with
the shippers on the 20th May the question of insufing
the goods was discussed, so that plaintiffs must have
had notice and could have told the defendants if they
W1shed them not to insure their goods

\ The charges for labour for removing ‘the goods to '
Tank Bunder must stand, as the plammﬂs have not

® [1903] 2 K. B.-756,
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“'proved that the defendants could have obtamed cheaper:

 rates for the work to be done co nsidering all the cir-
: ;qumstances of the case and especially the time of year. .
A:s the deféndants have ‘paid into Court more théin\
- sufficient to meet the balance for expenses that can be-
_set off against the freight which is repayable; there will
be a decree for plaintiffs for the amount of the freight
paid with interest at 6 per cent, from 15th June 1915,
till judgment with costs and interest onv]udgment at
" 6 per cent. :
Solicitors for plamtlﬁs Messrs. Cfawford Brown § Co.
Solicitors for defendants: Messrs. Little & Co.- -
' © Suit decreed.

6. G. N.

- APPELLATE CI¥IL.

Before Sir Basil Scott, Kt., Chief bJustice and Mr. Justice Heaton. -
'SAYAD AMIR SAHEB varap SAYAD SATDUMIA KADRI AND OTHERS
(or16INAL PLAINTIFTS), APPELLANTS v. SHEKH  MASLEUDIN vALAD
GULAM MOHIUDIN, By HIS GUARDIAN ad litem Tne TALUKDARI

SETTLEMENT OFFICER oF GUJARAT AND OTHERS (ORIGINAL DEI‘END- :

ANTS), RESPONDENTS.™ ) .
le Procedure Code (Act V of 1908), section 92——Suzt for admmzstratzon of
religious vakf property—Court of Wards Act (Bom. Act I of 1905), sec-
" tions 31 and 32—Court of Wards added as guardian ad litem in appeal—
Omission to name such a guardian jfrom the commencement not fatal to the

1915. -
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o o19%60
, 'Februam/zs; .

'smt-:,.—-Suzt not bad for want of notice under section 31 of the C’ourt of TVards .

Act—Cross- ob;ectzons—~8tamps
. The plaintiffs instituted a suit under section 92 of the Civil Pr ocedme Code,.

1908 for the admiuistration and management of a religious wakf property

against the trustees of the institution. Out of the four trustees the District

-. Judge found defendants Nos. 1 to 3 to be defaulting trustees and ordered defend-
ant No. 1 to refund Rs. 6,000 to the institution. In providing for the np[ioint- '

ment of new tr_ustnees, however, the Judge included defendant No. 4 as one of the

o @ Firs¢ Appeal No. 50 of 1915.
B 5523—4 ~
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