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APPELLATE OIVIL,

Before Mr. sttice Bgtckelor and Ar. Justice Hayward,

KASTURCHAND LAKHMAJI AND OTHERS (ORIGINAL DERENDANTS), APPEL-
LANTS v. JAKHIA PADIA PATIL AXD OTHERS (ORIGXI\AL PLAII\'IIFFS),
‘ RESPOADE\Te"

Constructwn of deed——Deed of sale——Contemporaneous agreement 10 Treconvey
..-.on-payment of consideration—Lease for a term of years—Sale deed amounts in
ffect to a’ deed of mortgage—Debt treated as continuing—Property treated

' as se‘curfity'far repayment of debt.

. 'I‘lle‘p]eintiffs executed in favour of the defendants a sale deed of lands for -
Rs. 2,500, a large part of which consisted of old bond-debts. Contemporane-

_ously with it, two more document% ware : exeeuted between the parties. One

of them way an agreement of reconveyance, executed by the defendants to the
plamh&s. agreeing to 1ec0nve3 the lands, (1) if the sum of Rs. 2.500 was repaid
at a certain specified date ; and (Z) on repayment with interest of sums if any
spent by tjhe defendants upon the lands or of any further sums borrowed from’
_them. - The other document was a lease’executed by the plaintiffs under which
they took the lands on lease from the defendants for a period of ten- years
at an annual rental of Rs. 287, which seemed to bave been made up of Rs. 62

‘ the Government assessment on the iends, and Rs. 225 reserved as rent repre-

senting nine per cent. on the principal sum of Rs. 2,500.  The plaintiffs' filed .

-the present suit for a declaration that the sale-deed passed by them was in .

reality a mortgage and for an order allowing the plaintiffs to redeem the lands -
on payment to the defendants of any sum that xriight be found due -to them
on - accounts ' taken under ‘the Dekkhan Agriculturists’ Relief Act. . The trial
‘Judge was of opinion that the transaction was a sale while the Distric;g, Judge:
‘on-appeal held it was a mortgage by conditional sale. The defendants having

Held thmt the transactlon was‘in reahty a mortgage by condltlonal sa.le_
‘vmasmueh as.the apparent price, viz., Rs. 2,500, was not. the: réal .price of-the '
ifiale hut :was treated.and regarded.as a-continying debt between .the parties,
the property being made security for the repayment of that debt.

Maruta v, Bala;z M followed.

® -Second Appeal No 988 of 1914,
®7(1900) 2 Bom. L. R. 1058,
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SECOND appeal from the dec1S1on of J. D. .Dikshit,

'DlStI‘ICt Judge of Thana reversing the decree passed by -

B. D: Sabnis, Subordmate J udge at Ahbag. :

Sult for declwratlon

" The plamtlﬁs sued for a decla1 atmn that a sale trans-
action dated 14th August 1902 was only of the ‘nature .

of a mortgage and for an order allowing them to redeem

the’ property on payment to defendants the sum found
due on accounts taken under the Dekkhan . Agri-

cultumsts Relief Act.

*The deed in questlon was in form a deed of sale .
It purported to sell lands worth about Rs. 5,000 for the -
sum of Rs. 2,500, of which Rs. 2,125 were old bond-debts .

and Rs. 375 were cash advances. The materlal prov1-
sions of the deed were as follows :—

After makmg up accounts of the above bonds and after gwmg credlt for

- the receipt given to you by ug the amount due today is Rs. 2,125, and the
amount received today for maklng payments, &e., to other people and for the’
‘house expense is Rs. 375... Together with the total amount due to you is’

" Rs. 2,500 (two thousand five hundred). -In lieu of this we give you by. a
sale-deed property out of the land mortgaged in the above bonds, and besides

thit other property of the following village, lying within the limits of Tukadl'

and J. hllla Colaba, Sub-Tukadi and Taluka Alibag.

In all eighteen acres and twentynire gunthas field-land built and a part
waste-land and with all the cr op of reaped corn on the land and the houge,
outhouse with land—all this property as written above we have sold to you and
_ you have taken possession and charge of it. Now we have no claim or. right
of heirship of any kind over it. If anybody at any time claims a right of

any kind to it we shall clear it all with our expense.. Our father enjoyed the

property for many years. Now I enjoy it. You may now enjoy the same

" from generation to generation., 'This property is neither movtgaged nor gifted

o

* nor sold to anybody LT S

On the same day and as part of the same transactlon
two more deeds were passed between the parties.

The defendants executed in favour of the plaintiffs

“an agreement -for reconveyance of the lands to.the
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plaintiffs, on fulfilment of condlmons which were thus
expressed :—

In all eighteen acres and twentynine gunthas of land with a house, an out-’
house and land, this property we have purchased from you for a sum of -
Rs. 2,500 (two thausand and five hundred) on the 14th day of August of the
year 1902. The property purchased will be sold to you on the following
terms only. - The terms are :— e ~ .

If you pay us at any time between bhake 1824 to Shake 1833 a penod of
ten years, in the month of Margasheersha, the most busy month, the sum of
Rs, 2,500 (two thousand five hundred) we shall receive them and will make a
sale-deed of he above property in your favour at your cost.

2. The above property you have taken from us on a lease of ten years and
have agreed to pay us every year Rs. 287 (two hundred and eighty seven) ;
a geparate lease-bond has been taken for it. . That sum you must pay us from
year to year in the month of Margasheersha from Shake 1824 to Shake 1833
without asking for any remission and without hesitation aad excuse of want

of rain, &o.

8. The right which you have obtained from us in virtue of this . writing of
purchasing the above property is given by us for yourself alone. You are not
to transfer it to anybody. In case you do it, it will not be valid and we shall
not acknowledge it. ’ '

4. With respect to the above property if we are obllged somehow or -other
to spend some amount after it, or if you were to borrow some money hereafter
we shall receive all the amounts with interest first and then we shall pass the
sale-deed of the above property in your name. Lo

5. You shall have to bear the expense of the sale-deed registraﬁoh, &e.,
and every sort of expense that will be necessary. ‘

6. According to this agreement when you will change or in the same year
when the amount of rent runs into arrears and on the day of Paoosh Sood

Pratipada of Shake 1833 this ageement will be considered null and void and

from the same day or thereafter all the management, &c., of the kind of the
sa1d property will be done by us according to our will, you will then accordmg .
to this agreement have no claim of any kind over'it. -

7. According to the terms of agreement we are to receive from you every -
year in the month of Margasheersha from Shake 1824 to shake 1833 Rs. 287
(two hundred and eighty seven) In the year when the above amount will
remain to be paid in time, on the Sood Pratipada of Paoosh of the same ygar'
this agreement will be cousidered|as cancelled. We shall not only not resell the
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daid p1 opelty to you but it will be left to our choice- whether you should be .

allowed the whole management for' the remammg term or not . y
The plalntlﬁs passed to the defendants a lease Whlch
: reclted that they had leased the lands from the latter for -

a pemod of ten years’ at an: “annual ‘rental- of Rs. 287

Ibappeared that the amount of Rs. 287 was made up ‘

of Rs. 62, . Government ‘assessment on the lands, and

Re. 925, interest on “Rs. 2,500 at n1n_e per cent. per

annum.

The Sult wag filed on the 20th December 1911
‘The-Subordinate Judge held on a. prellmmary issue.

“raised by him, that the transaetion in suit was a eale

and not a mortgage, on the following grounds —

-Thereis no provision in the agTeement about the taking- of any accounts
arﬁ there is nothmg\therem to show that the amount was treated as a debt.
" The cdse “of Vasudeo v.'Bhai in 1. E. R. 21 Bom. 598, is an. authority for~

.- the pi'f)position that to make a mottgage there must be a debt: This propo. -
smon was accepted by the Allahabad High Court in the case of Ghulam Nabi .

Khanv Niaz-Un-Nissa (I. L. R. 33 All-p. 337) where it was held- that )

“if there be a mght to redeem property from a debt, there must also. be the

correlative right to enforce payment of -the" debt.” ~In “the -present case to I

-leave mno stone unturned, the plamtlffs belng agnculturlsts, I called- the
~ books of the firm relatmg to the transactions between the partles and examined
_them, but found that the previous mortgage transactions -were' closéd on the .
date of the sale-deed and new Khatas opened evidencing the .new  relation-
- ship of landlord and tenant and showing receipts of rent, the transaction be-
ing thus thenceforward treated as one of absolute sale. The plaintiffs’
pleader relies upon two circumstances as showing that thekpaltles intended . the
transaction to be one of mortgage and not a sale. The first is ‘that the aglee-
-ment gives the. defendants power to recover the amount thev may have occasion

to spend on the property as also any fresh- advances that may subsequently be

made to -plaintiffs, with interest hefore executing the reconveyance. The
second is that the amount of rént to be paid to defendants by the’ plamtlffs
“\as fixed in cash and not in’kind, and that “this amount is just sufficient to

" cover the amount 'of interest due on Rs. 2,500 -at.9 p. ¢. per .annum- and the

-Government assessment which is about, " Rs. -62 inciuding local cess. On a
. little conslderahon it will, how ever, be seén that both these circumstances are
qmte compatlble with-the nature ¢f a sale transaction. Tt is -difficult to sec
“why ‘th#'vendee should not try to have all his expenses on.the property
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recouped in case of re- purchase by the Vendor and to ensure a certam rate of
interest on his outlay in-the meanwhile. The amount of consideration for
every sale is, as we well know, almost always fixed with due regard to the -
interest that the property purchased - may yield in the shape of profits. As -
in the present case there was the stipulation. as  to repurchase ; it is,

. therefore, no wonder that the vendors made sure of recovering so much

interest'on their outlay by fixing the rent accordingly.~ There are cases-
Supportmg the view that a mere stipulation as to payment of interest is not .
by itself conclusive to show that the transaction is not an absolute sale but a
mortgage. As a mortgage is to secure a debt, we have, therefore, as already
observed, to see whether there is in this case a debt, i.e., whether the origi-
nal purchagers have™ left to-them the power to recover the sum named as the
price of the repurchase 'If thete is no such power there is no mortgage
(Gour s Transfer of Property Act, Vol. I, p. 646, para. 994). In the present
case the defendants have clearly got\no power to recover the amount fixed as

- the price. It is no doubt true that such a test is inapplicable to an usufructuary

mortgage as observed in the case of Tukaram v. Ramchand: (I. L. R
26 Bom. 252-257), but then the present case is not one of usufructuary mortgage ‘
smce ostensible vendors are not to receive the rent and proﬁts aceruing from

_ the property and, to appropriate them in liey of interest, but that they are, as".

the plaintiffs admit, simply to receive so, much interest and assessment and

- nothing more.

. 'This decree was on appeal reversed by the District -
Judge who found that the transaction in question was
in reality a mortgage by conditional sale for the f(;how- '
mg reasons — * &

“The questlon then arises whether "the partles intended that the consrderatlon
should be treated as a debt. Tt is obvious that the possession was not intended
tobe transferred to the ostensible purchaser. The assessment op the land

including local cess amounts to Rs. 61-5-9.  Deducting this. from Rs. 287 the

-balance of Rs. 225 represents interest at'9 per cent. per annum. . It was to be

-paid every, year in the month of Margashirsha for ten yearsup to the Shake
year.1833 without fail, irrespective of the fact whether there was a drought
or failure of the crop. The right to repurchase the “property was made -
dependent not only on the repayment of the consideration money, but also on

the regular and full payment of.the rent secured. Then the fourth_ clanse
stipulates that if the purchaser be required ‘to epend any 'money on the pro—‘l
perty, or if any fresh advances of loan were made -the plamtiffs would not be

" “entitled to the reconveyance of the property without repayment of those sums

with interest. If there as T -the only agreement to repurchase the property "
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on payment of a spec1ﬁc sum of money. . Wlthm a partlcular penod and the
amount was not to be treated"as a_debt payable with interest all these stipu-
lations " would ‘have been unnecessary. Making the repurchase conditional on

“the full payment of the amount of rent- “which represented threst at 9 per-

cent. per annum as well as the amount spent by the defendant on the ‘property

together: with interest and the other debts advanced clearly show that the.

. property was considered to be a securify for all these sums, and all these sums
“were to be treated as debts ‘ Lt

I ha,ve no doubt that the parties treated the pryperty as secunty for the debt -

’,and the net amount of rent as interest.

- The cases cited by Mr. Bhagwat, viz., 12 A]l 387 and 33 All. 337, are
d1stmgmshablé In both these cases the nurchaser was immediately put in
_possession as owner and the condition was to resell the property on payment
of a specified amount only. The payment of rent or interest was not a condi-

tion precedent. The transaction was effected by two documents instead of
three and the purchaser agreed to resell - the property as an act of charity and
Vkmdness and not of right.

' The defendants appealed to the ngh Court
’Jayakar with G=8. Rao, for the appellants. .
- Coyayji with 4. G. Desaz for the respondents
The followmg cases were cited in argument —

Marutv, . Balcmm ;. Bapuji Apajz. V\'Senavamj'i “

Marvadi ®; Abdulbhai v.. Kashi @ ; Govinda v. Jesha
Premaji ®.; Vasudeo -v. Bhau® ; Ayyavayyar .
'Rahzmansa ® s Bhagwan Sahai v. Bhagwan Din @ ;

Syed Ashgar Reza Khan v. Syed Mahomed Mehdz-

" Hossein Khan ©'; ; Madhavrao Keshavrao v.-Sahebrao
Ganpatrao® Nagindas V. Nanabhai® ; Balkrishna
V.  Mahadeo®™ ; = Wajid Ali Khan ~v. Shafakat
Husam(“) Ghulam Nabi Khan v. Niaz-un-nissa®,

. (1900) 2 Bom. L. R. 1058. @ __(1877) 2 Bom. 231

o (3) (1887) 11 Bom. 462. , . (1878) 7 Bom. 73.

"\ ® (1896) 21 Bom. 528. ~ © (1890) 14.Mad. 170,
M ~(1890y L. R. 17 L. A. 98. ® (1903) L. R. 30 L. A. 71..
@ (1914) 39 Bom, 119. 9 (1914) 16 Bom. L. R. 774,

o (1896) 22 Bom. 520, 12) (1910) 33 ALL 122. -
e (13) (1910) 33All 337 :
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_'Ml'als. v BATCHELOR J. ~—'1‘he suit out of Wthh this appeal
* Kdsron- _.auses was brought for a decla1at1on that 4 certain
L GHAND © o gpparent sale dated the 14th August 1902 was in 1eahty
Lakaman

- ». . amortgage and for-an order allowing the plaintiffs: to-
;j-‘{,ﬁi‘ﬁ“ redeem the property on payment to the defendants of.

‘ " any sum that might be found" due to them on "accounts

- taken under the Dekkhan Agrlcult‘lrlstb Relief Act
f -

The questlon Whlch has lelded the learned J udges
below, was whether the ttanS‘LCtIOll of the 14th August
1902 was an out and out sale or a mortgage by condi-
tional sale.: The learned trial Judge was of opinion
that it was a sale, ‘while the learned District J udge held
that 113 Was & mortgage by conditional sale. P

Tt may be observed - that. whether the tranmctlon be
Legardedas a sale or a mortgage,’ the plaintiffs are still”
within time to recover their land. = For, on the foot1ng

" that the transactlon was a sale with a right of repur- -
chase in the plaln’olffs the plam‘uffb are still entitled to -
repurchase. The object of the suit, therefore, seems-to
be on the plamtlffs part to obtain a decree for redemp-
_tion under the Dekkhan Agriculturists’ Relief Act-which
“would enablp them to open their accounts with. their

. creditors from _the beginning, and it is. this leopemng
of the accounts Whlch the defendants 1es1st

The question. of the true character of this tr ansactlon
must be answered by reference to.the three contem-
. poraneous documents, Exhibits 55, 32 and 56,"in Which
the transaction is. embodiéd. Exhibit 55 is-the sale’
deed by the. pTalntles to the defendants. Exhibit 32 is
the defendants aﬂreement to reconvey to the plalnmffs,'
and Exh1b113 56 is- thé rent note passed by the plamt:tffs
to the defendants All three documents were: achmt-.
tedly executed on -the same day ab- the same sitting.
The 1mporl,ant recltal in . the sale deed, Exhibit 53, is’
couched in the following words :—* After making up.



VOL. XL BOMBAY SERIES.

'acoounts of- the above bonds (mortgage bonds) and after

‘giving credit for the 1eee1pt given to you by us, the
‘amount due to-day is Rs. 2, 125 and the amourit received

'to-day for making payments to other people and for -
;’house expenses is Rs. 375. Thus the total . amount due -
to you is Rs. 2,500. . In lieu of this we give to you bya -

sale” deed ” property, which the 1nstrument thereafter

‘specifies.” In the %greement Exhibit 82, it is prov1ded" '
as follows :—“This property (descrlbed) we have pur-

.feha'se'd from you for a.sum of Rs. 2,500. The property
purchased will be sold to you on the following terms

only. The terms are: (1) Ifat any time between Shake

1824 and Shake 1833 in the month of Margash1rsha you
—pay us the sum of Rs. 2, 500, we shall receive it and pass
~a sale deed:of the property in your favour at your cost.

@ The above.property you have taken from uson a .

lease of ten years and- have agreed to pay s every year

Rs 987. A sepavate Iease has been taken for that. This .

sum you must pay to us from yéar to year in the month
of Margasliirsha from Shake 1824 to Shake 1833.. (3) The

10ht which you have obtained from us in virtue of this -

ertmg ot pur ohasmg the above property is given by
cus to jyourselves alone. You are not to transfer it to

anybody ‘In case you do transfer it, the transfer will

not be valid-and we shall not acknowledge it.” ‘(4) With
respeot to the above property if we are obliged by any.
means to spend any sum’upon it, or if you hereafter
“borrow moneys from us, we shall receive all these
amounts with interest first and then only shall we pass.
to you a sale- deed -of the above property.” The rent
note, Exhlblt 56, provides that annually for the ten
_years mentloned the plamtlﬂis shall pay to the defend-
ante rent of Rs 287, L~

It 1ema,1ns to detelmlne what is the tlue contract to be
collected from these documents ‘Was it a contract of sale
ora contract of mor tgage by condltlonal sale ? - 'In the
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o 1915, course of the argument numerous cases Were cited to us
‘Kastor- ~ ~butthey were, we think, all decided on their own partlcu-

o o larfacts. The only case where thefacts were substantially
% similar to those now before us is Marutz v. Balaji ® .
T JARHIA
- 'papis, . - Where the Court pronounced in. favour of a mortgage.

f\ The' principle. which governs the cases seems to be
clear enough.” The Court has to decide between an out’
and out sale for an agreed price and a mere transfer of
the property,-the subject of the sale deed; as security for
aloan. Thus the principal point to be cleared up is,-
whether the apparent price, in this case Rs 2,500, was

. 'the real price of a sale or was’ ‘treated and regarded as a
~ contmumg debt between the, part1es; the property being
made security for the repayment of that debt. The
thres doduments must of course be 1ead as a whole, and
the intentions of the partles must be gathered from the

- provisions of the documents. "We begin with this that
the mere agreement tO reconvey does not necessarily
signify that the transaction is a mortgage. It seems to
us, however, that two things must be remembered in

~ this context. One of them is the notorious reluctance
*of Indian peasants to sell their land, a reluctance.whicli-
is judicially moticed and historically explained by Sir
Michael Westropp in - Bapuji Apaji v. Senavaoraji
Marvadi®. And the second thing to be, remembered .
is that, in the case now before us, on the assumption
‘that.the parties intended an out and out sale, there is-
no disignable - reason why the defendants should have.
promlsed the plaintiffs to reconvey the property 10
them \if they repaid the purchase money. That is a
point which, we think, is not without importance, and ”
it was, we observe, alloewed to weigh with the Court ‘in.
Patel Lanchod v. Bhikhabhai®. As is said there by
Mr. Justice Ranade, so. we may say here, that on the ,

m (1900) 2 Bom. L. R. 1058. (2) (1877). 2 Bom 231
. <@ (1896) 21 Bom. 704.

A
3
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“case made by the.defendants there wasno occasion for
‘the ‘covenant to reconvey. on the repay}nent ‘of the
-money within a given time. "It Ay also. be 1‘ema1ked
* that though the parties must of course he held to \the

~contract which they have made; and the Court ~Cannot. ‘
~make a new contract for them, yet in. ascertaining. the .

true naturp of the" contract the Court must follow the

*injunction so frequently laid down by the Privy Coun-
cil that *deeds and contracts of the people of India »

ought to be liberally construed.- The fori of expres-
“sion, the literal sense, is not to be so much. regarded as

_the real meaning of thé parties which the transaction
- discloses”: Hunoomanpersaud Panday v. Mussumat

Babooee Munraj K oonweree ®.

Now from the documents Wh1ch we have- read it is

) clear in the first instance, that althou,qh the sale deed .
~Tecites that the property was sold in' lieu .of the pay-
“thent of the debt due, the sum of Rs. 2,500, which-formed -
‘the purchase price, was in its origin -a debt; and that -
it continued as a debt seems to us to be 1f1d1cat'ed by

‘clause 4 of Exhibit 32 which We have quoted For,
that clause, as we understand it, shows that the Tepay-
- ment of the Rs. 2,500 and the repayment of any fresh
“ddvances which - the - plaintiffs might take from the
~ defendants were to be on one .and the same foo’rm,o: in

other words the old relation” of debtor and creditor was

continued, and the 1Rs."2,500 " was regmded as an out-
standing loan to be reckoned with any other new loans
- which might thereafter be made to the plaintiffs.. It
is also, we think, material to note that by the térms of
the agreement it was provided that, W1thm the ‘stipu-

lated period of ten years,- _whensoever the. plaintiffs -

might elect ‘to make “to the- defendants the payment
“due to them, the defendants would reconvey to the

ey

@ (1856) 6 Moo, I. A. 393 at p. 411.-
@ 6) 6 M
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plamtlffs That p10v1s1on ‘seems to us to quggest

" ‘Kasrog- - the 1nference that the defendant—cremtms were 1ookmg
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only to the recovew of their' money, not to the owner-

~ship of the land: Tt was sufficient to provide for the:

-recovery -of the principal sum,  Rs. 2,500, Wlthouﬂ

interest, because the interest due on that sum was al-
ready provided for under the guise of rent reserved’ by;
Exhibit 56. That rent was in the aggregate Rs. 287.
It is found by the lowe1 Court, and the ﬁndmg has- not

_been challenged, that this aggregate was made up of

Rs. 62 on account of the Government quessment and
“Rs. 225 net rent... Now, the Rs.. "995 reserved as rent

“work out to exactlv 9 per cent on the . p11nc1pa1 sum of

Rs. 2,500, and it was not contested. before us that, thafo;'
was the principal upon which ‘the sum of Rs. 225 was

‘:ﬁxed That 01rcumstance seems to us to furmsh yet -
another indication that the transaction Wlth which we ‘

are dealing was a transactlon of mmtgage in which the :

: mo,rtgagee was mterested only in securing a sufficient

interest on his investment. And strong corroboration

-of that conclusion is supphed by the fact that the

assessment due to Govelnment on the land contmued
10 be paid’ by the plaintiffs as Well aftel as before thls,
transac‘mon of apparent sale '

Thé 1efuned Judge of the lower appellate Conrt thus :
Lad good reason for his- ﬁndmg that the Rs. 2, 500, was .
and continued t7 be a debt. We have given 0111 rea-
sons for adopting the same conclusion, because it seem,s,
tous that the question, dependmg as it does on the

‘construction of documents,-is open _ in second appeal

though we notice that in Maruti v. Balaji ® it was said

that “ a finding on such ‘a point would ordmauly be a.
ﬁnd1ng~of fact which would . be bmdmg on th1s 00111t
in Second Appeal ” . :

- (1900) 2 Bom L R. 1058
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Two other clrcumstances ‘may be - alluded to as
strengthenmg the -conclusion which we have reached.
One of them " is that, in spite of the térms of the deed

x}endors and was not made. over to the defendants.

And the second circumstance is that the lower appellate -
Court finds as a matter of fact that the value of the -
mmtgaged propertles was ‘Rs. 5,000, that is, exactly

double.the sum fixed dS the cons1derat10n of the ap-
_Pparent sale.

“In view of all these “indicia of a‘mortgage we do not

t think that the learned. Judge’s conclusion is displaced

by the argument that the documents, which we have -
b‘efore us, do not disclose any such mutuality of re--
‘medies as the Courts have held to be ordinarily *

charaotensmc of the relation between morfgagor and
mortgagee ‘This requirement was considered by a

Full Bench of this Court -in Tukamam v. Ramchand W

and it was there observed that “the dictum is often
“cited in our Courts. withoat precise appreciation of its
meaning, and in any case it has a very limited applica-
tion to the ordinary mortgages with . wh1ch we are
familiar in the mofussil in India.”: These words are,
-we think, apt to the c_ircuihéta_nces of the present appeal
.where the mortgage, if - we are right in regarding it as

a mortgage, falls under section,58 (c) of the Transfer of-

Property- Act, being a mortgage by conditional sale.
In other words, the transaction was ez facie a sale, and
a deed of sale would clearly be an inappropriate place
in which to embody -the reciprocal remedies of a
‘mortgagee as mortgagee ’ :

| Lastly, it was contended that the tr ansaction could
‘not be’ regarded as a mortgage, because there was
“mno prov181on for accountab1l1ty There is, however,
E W(WM)%BW1%2MP2W
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1915 provmon for accountablhty by the mortgagor as we have

- KASTOR- already noticed, and the circumstances of the case leéave
g Lf;‘;;ﬁ_n no room for accountability by the mortgagee, 1nasmueh
e as the mortgagee never went into possession. of the-
ket mortgaged property, btit received an annual rent in

- lieunof the rents and proﬁts

These are all the considerations Wh1ch have been

, advanced to us on the one side and the other, and on a
review of all of them we are satlsﬁed that the Welght of

- evidence is in favour of the view “which commended ‘
. itself to the learned Judge of the lower appellate ‘Court.

His decree must therefore be aﬂ’irmed and this appeal .
+-dismissed with costs.

"Decree qiﬁréned
3.' R.
APPELLATE CIVIL.

4%
X

~

quore Mr Justice Batchelor and Mr Justwe Hayward

1915 BAI ATRANI WIDOW OF THAKUR KUNVDR SAHEB BAPU SAHEB -
T (ORlGINAL Derenpant No. ‘1) APPLICANT, v. DEEPSING BARIA THAKOR
July 27. (ORIGINAL PLAINTIFF) OPPONENT s

_Civil Procedure Code " (. Act V of 1908 ), “Bection 1 15—Hzgk Court—Extm- J
ordinary Civil’ Jumsdzctwn——Temporary injunction restraining a, Hindy
widow from adoptmg—-Applwatwn against the ordgr—'Case’ meaning of— '
Jurisdiction under section 5 of Bombay Regulation II of 1827—quk '

‘C’ourt -Act (24 and 25 Vie., Ch. 104), section 9—G’eneral Repealmg Act™
' (XIIof 1873)

In the course of a pending suit, the ﬁrst Court granted a temporary mJunc-,
tion restraining defendant No. 1 from making an adoption ; ' but afterwards."
“dissolved it.. On appeal, the District Judge granted the temporary injunction. -
The defendant No. 1 having applied to the ngh Court agalnst the, order, an

. C1v11 extraordinary. applrca’uon No, 48 of 1915, Lo 'fv'
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