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FULL BENCH.

APPELLATE CIV_IL.

Before Szr Ba,szl Scott Kt Chief Justzce, Mr. Justzce Batclzelor, Mr. Justtce

Macleod, Mr. Justice Shah and Mr. Justice Hayward.

NARAYAN VITHAL SAMANT, APPLICANT, ». JANKIBAI xom SITARAM :

SAMANT anD oTHERS, OPPONENTS.®

Hzgk Courts Act (24 & 25 Victoria, chapter 104), sections 2, 9. and 18—
. Amended Letters Patent, clauses 11 and 26— High Court Rules, Original
Side, Rule 621—High Court Rules, Appellate Side Rules 1 and 5—Single

Judge sitting on the Original Side of the High Court—Power to stay suit °

pending before a Subordinate Judge's Court in the mofussil.

It is not competent to & single Judge of the Bombay High Court, ‘exer-'

. cising the ordinary original civil jurisdiction of the Court, to stay the hearing

of a suit _pending for trial in a Subordinate Judge's Court in the mofussi,
unless authonsed so to do by rules.

Per MacLEoD J.—A single Judge sitting on the Original Side of thé High
Court is competent to restrain the parties in a suit before him from proceedmg

with a suit in a Sub-Judge’s Court in the mofussil, and so in effect stay the

proceedings, -

-

THIS was an application for transfer of a suit pending

on the Original Side of the Bombay High Court to the
Court. of the First. Class Subordinate Judge at
Ratnagiri. o I

.The applicant’s brother Sitaram deposited in 1901 a
sum of Rs. 8,000 with opponents Nos. 3 and 4; and a
sum of Rs. 1,400 with opponent No. 5 at Malwan.
Before starting on a pilgrimage Sitaram made a will in

1902, whereby he bequeathed his property to his

@ Civil Application No. 55 of 1915,
1 The rule runs as follows :—

RULE 62.—Any Judge of the High Court may, sub]ect to any .rules.of
Court, exercise in’ Court or in Chambers all or any. part- of the jurisdiction
vested in the High Court on its Original Side,-
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nephews Vithal and Balkrishna (son of apphcant),

allowed a definite amount of maintenance to his wife -

Jankibai (opponent No. 1); and appointed opponents

Nos. 3 to 6 as executors of the will. ~ Sitaram was not

heard of smce he went on the pilgrimage.

- On the 17th January 19183, opponent No. 1, through her
constituted attorney opponent No. 2, took out letters of
admmlstramon to the estate of Sitaram.

~ Opponent No.3 ﬁled an interpleader suit in the Court of

the First Class- Subordinate Judge at Ratnagiri, against
the petitioner and the opponents. Shortly afterwards,
opponents Nos. 1 and 2 filed Suit No. 246 of 1913 on the
Original Side of the Bombay High Court against
opponents Nos. 3 and 4 to recover Rs.14,940 odd. This was
followed by two more suits. One of them, Suit No. 319
of 1913, was instituted by the applicant against the
opponents, in the Court of the First Class Subordi-
nate Judge at Ratnagiri, to establish his claim to the

property left by Sitaram. The applicant’s son

Badkrishna blought another suit (No. 321 of 1913) in
the same Court to estabhsh his right under Sitaram’s
will.

On the 4th September 1914 opponents Nos 1 and 2

compromised the claim in the High .Court suit" with

~ opponent No. 3 at Rs.10,000. The 1nte1p1eader sult was
‘consequently dismissed. . ‘ :

.' ,'I‘h_e oppc_)nents Nos. 1and 2 next applied, on the 9th
October 1914, on the Appellate Side of the Bombay
High Court, for transferring Rathaglrl Suits Nos. 319
~ and 321 of 1913 to the Original Side of the High Court
This’ apphcatlon was rejected. :

On the 14th November 1914, opponents Nos 1 and 2

‘ ,:apphed to the High Court to make the applicant and
opponents Nos. 5" to 9 as party defendants to the High
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Court Suit No. 246 of 1913. The application was granted.
Opponents Nos. 1 and 2 next obtained a rule against the -
applicant and others calhm7 upon them to show cause
why the Ratnagiri suits should not be stayed pending

“the dlsposal of the ngh Court suit. This rule was

made absolute on the 21st December 1914.

The applicant filed the present application on the
Appellate Side of the Bombay High Court, on the 25th
January 1915, praying “that the Suit No. 246 of 1913
filed on the Original Side of the High Court be
Aransferred to the file of the First Class Subordinate
Judge’s Court-at Ratnagiri and consolidated with two
Suits Nos. 319 of 1913 and 321 of 1913 now pendmo in
that Court.”

The application was heard by Scott C. J. and Batche-

‘lor J. when their Lordships referred the followmg

questlon to a Full Bench:—

s Whether it is competent to a single Judge of this
Court, exercising the ordinary original civil jurisdiction
of the Court, to stay the hearing of a suit pending for
trial in a Subordinate J udge’s Court in the mofussil
unless authorized so to do by rule?”

The referring judgment was as follows :—

ScotT, C. J.:—The apphcants pray that a suit insti-
tuted and now partly tried on the Original Side of the
High Court may-be removed for trial to the Court of
‘the Subordinate Judge of Ratnagiri along with certain
other suits now depending between parties to the -
Original Side suit in the Court at Ratnagiri.

The reason -of the application which is of a very
unusual nature rests upon the necessity to which the
applicants in Ratnagiri have been reduced by an order
in the Original Side suit passed by a smgle Judge
staying the suits in the Ratnagiri Court.
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It is contended by the applicants that the order was
wultra vires and should bs disregarded and a decision
“to, that effect would satisfy them as it would enable
them to proceed with their suits.

It is clear beyond argument, that the High Court can

stay the. hearing of a suit in a Subordinate Court, but

the question is whether any Jud3a sitting alone is
entitled thus to exsreisz the functions-of the High
Court in its Appallate Jurisdiction.

The High Court is established by Royalr Letters
~ Patent under 24 & 25 Vict., Ch. 104. Section 2 of thaf

Statute provides that the High Courtsrespectively shall

consist of a Chief Justice and a limited number of
Judges. Under section 9 each High Court is to have
and exercise such juarisdiction as the Crown by Letters
Patent may grant and direct’ and, ualess otherwise
directed, all jurisdiction and power and authority of
the old Supreme and Sudder Courts.

The only provision for delegation by the High Court
~ of the exercise of its Original and Appellate Jurisdic-
tions by one or more J udg_es or Benches of Judges is
~contained in section 13. '

Such delegation is to be effected by rule

‘Where the rule empowers a single Judge or a Bench
of two Judges to exercise any of the jurisdictions of the
High Court such Judge and Judges become the Com-
mittees of the High Court to the extent to which the
rule empowers him or them to act. -

In accordance with the statutory authority the ngh
Court has since long provided for the exercise.of
jurisdiction by such Committees.

Rule 1, Chapter I of the Appellate Side Rules, says :—
“ The Civil and Criminal Jurisdiction of the Court on
~ the Appellate Side shall, except in cases where it is
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otherwise provided for by these rules or ordered. by
the Chief Justice, be - exerqlsed by a D1v1s1on Coult
consisting of two J udges

Rules 2 and 3 enumerate the Appellate Side matﬁer_su
which may be disposed of by a single Judge.

Rule 5 states that applications for the transfer of sults
"from Civil Courts in the mofussil to the High Court
under section 24 of the Civil Procedure Gode shall be
made to, and disposed of by, a Division Court of two
Judges and when the application is granted the record *
and proceedings shall be sent to the Or1g1na1 Side -
where the suit will be tried..

1t is notevvorthy that such an apphcatwn Was made'
‘to a Division Bench of the Appellate Side by thek
present opponents for the transfer of the Ratnagiri suits
under section 24 but it was rejected and after. such
rejection a single Judge of the Orlgmal Side passed an
order staymg the further hearmg of the suits.

It is, we think, clear that such an order appertams to, :
the Appellate, and not to the Original Jurisdiction of
the High Court; and the contention thatthis jurisdiction
may be exercised by a single Judge charged with the
exercise of Original Jurisdiction,” appears to us ‘to 'be
exposed to doubt. The only cited authority ‘in favour
of this contention is to be found in the judgment of
Phear J. in The Queen v. Ameer Khan®, where that
learned Judge held that a single J udge, sitting on the
Original Side of the Court, had power to entertain an
application for the removal of a criminal case from a
mofussil Court to the High Court in the exer cise of the
latter Gourt’s Extraordinary Original Orlmmal Jurisdic-
tion. It is true that this judgment was veferred to
with approval by Batty J. in a criminal case (Emperor v.
Robert Comley(z)) which came up to this High Oourt from

) (181N 7 Ben. L. R. 240. - @ (1904) 29 Bom. 575
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~*Aden, but the reference was made in apparent ignorance
of Rule 6 of the Appellate Side Rules which provides
~ that applications for the withdrawal of a criminal case
to the High Court for trial shall be made to, and
disposed of by, the Division Court to which Criminal
Appellate business is allotted And, in considering the

effect of such a rule upon the present question, we .
have to reckon with the view taken by a Judge of this

Court in Maganlal v. The Bombay Co. Lid.W, where-
~ Tyabji J. held that a single Judge’s power to exercise the

functions of the High Court was limited to the cases

where; by the Rules of the High Court, the exercise of
such functions was entrusted to the single Judge. If
this view is sound, it suggests further that the true

principle is that the jurisdiction of the High Court is
properly exercisable by the High Court alone, as a

body, except in so far as the exercise of such jurisdiction

has been committed by lawful delegation to some,.or to
one, of the Judges composing the Court.

- But ag the maftter is of considerable practical import-

ance and appears to be involved in much uncertainty -

of judicial” opinion, we think it desirable that a
reference should be made to a Full Bench. The question
referred will be whether it is competent to a single
Judge of this Court, exercising the ordinary original
eivil Juusdictmn of the Court, to stay the hearing of a
suit pending for trial in a Sabordinate Judge’s Court i in
the mofussil unless authorised so to do by rule.

On the 2nd July 1914, the reference was heard by
Scott €. J. and Batchelor, Macleod, Shah and
Hayward JJ. ,

‘ C’oyajz, with 4. G. Desai, and Hzralal & Co., for the
apphcant v .

() (1904) 7 Bom, Li R, 143
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Kanga and Mulla, with Ardeshir Hor masjz, Dm-
shaw & Co., for opponent No. 2. o R
P. B. Shingne, for opponent No.-3.

K. N. Koyayji, for opponent 1\0 5.

Coyaji:—We submit that the answer to the questlon

. referred must be in the negative.

" Section 9 of the Charter Act (24 &e. 25 Vie. e, 104)

“enacts that the High Court is to have and exerzise all

such ]uuschctlon as the Crown by Letters Patent may

grant and direct. Section 13 enacts that the exercise by -

one or more Judges, of the original or appellate juris-
diction of the High Court is to be governed by rules to
be made by the High Court. The Amended Letters
Patent, clauses 12 to 16 grant and declare the powers
which the ‘High Court’ is to exercise. Clause 36
declares the powers of single Judges and Division™
Courts ; and appears under the heading of “ Powers of
single Judges and Division Courts.” The result of
reading clause 36 of the Ameénded Letters Patent with

“sections 9 and 13 of the Charter Act is that the juris-

diction of the High Court is properly exercisable by the
High Court alone as a body, except in so far as the
exercise of such jurisdiction is lawfully delegated to
some or to one of the Judges composing the Court.
Where the Judges of whom the High Court is composed
are nmmnerous, it is obvious that there should be a -
division, of the functions which the High Court is
established to perform. Such division of functions is
provided for under section 13 of the Charter Act and
clause 36 of the Amended Letters Patent. But no
Bench can assume the performance of functions not
assigned to it, or assume performance of funétions
expressly assigned to another Bench.

[ BATCHELOR, J.:—Clause 36 declares : Any functlon .
whlch is hereby directed to ber performed by the said
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High Court of Judicature at Bombay in the exercise of
“its original or appellate jurisdiction, may be performed

by any Judge or any Division Court thereof, appointed
“or constituted for such purpose...” ]

The reference is to sections 13 and 14 of the Charter
Act. : S

Our ﬁigh Court has framed rules for the exercise of
the power of removal of suits from mofussil Courts,
See Rules 1 and 5* of the Appellate Side Rules ; and
Rule 28t of the Original Side Rules. Under these Rules,
an application for transfer of suit from the mofussil
Court to the High Court must first be made to the

~Division Bench on the Appellate Side ; and when an

order is made, the papers in such suit are finally
forwarded to the original side of the High Cour

. The functlon in questmn here is the d1rect1ng a
mofussil Court to stay a suit pending-before it. The

Rules clearly say to whom ‘this fanction is assigned.

A single Judge sitting on the Original Side is not
appbinted or constituted for this purpose (clause 36).

‘The view that a single Judge’s power to exercise the
functions of the High Court is limited to the cases

® RoLe .1.~The Civil and Criminal Jurisdiction of the Court on the
Appellate Side shall, except in cases where it is otherwise provided for by
these rules or ordered by the Chief Justice, be exercised by a Division Court

consisting of two Judges.

RuLE 5.~—Applications for the transfer of suits from Civil Courts in the
mofussil to the High Court under section 24 shall be made to, and diposed of,
by, a Division Court. When the a}iplication is granted, the record and
proceedings shall be sent to the Original Side, where the suit will be tried.

+ RULE 28.~When an order is made by the High Court, Appellate Side,
under the Extraordinary Civil Jurisdiction for the removal of a suit from any

Subordinate Court, the Registrar, High Court, Appellate Side, shall transfer

the papers in such suit when received, to the Prothonotary, who shall treat
the suit as a suit filed on the Original Side. L
B 61817 '

611

1915,

Naravan

" VITHAL

SAMANT
v!
JAvKIBAL



62

1915.

NARAYAN

ViTHAL
Samant
Ve

JANKIBAIL

THE INDIAN LAW REPORTS. [VOL. XXXIX. .

where by the Rules the exercise of such functions was

entrusted to a single Judge seems to have always been
adopted by our High Court. There is no decided case’

expressly on this point; but there are expressions of

opinion by different Judges which strengthen my

contention.

In Achrdtlal Girdharlal v. The Guzerat Spinning

‘and Weaving Company Limited®, an application was

made for the transfer of a suit from the file of the First
Class Subordinate Judge of Ahmedabad to the High
Court. Their Lordships there said: “ An application,
such as this is, for the transfer of a suit from a Mofussil
Court may be regarded as one made to this Court in its
original jurisdiction, and according to sections 13

and 14 of the High Court’s Act (24 & 25 Vic. ¢., 104)

and the Rule, Chapter II, section 4ft, of those made
under the statute, should be dealt with by either a
single Judge ot a DlVlSlOIl Court constituted according
to the determination of the Chief Justice as to-the
class of cases to be taken up by each J udge either

singly or in a Division Court. In the present instance -

there had been no express determination by the. Chlef,,

*Justice that the Judges of this Division Court should

be a Division Court for the purpose of exercising the
branch of the original jurisdiction which consists in
dealing with applications for the transfer of original
suits-; but he has now, on the matter being brought to
his notice, constituted us a Court for this purpose.
Any question as to jurisdiction is thereby prevented.”

If a single Judge or a Divigion Court is the same as the

High Court and can assume jurisdiction without the
aid of Rules, then there was no meaning in the objection

M (1879) P. J., 29.

1+ Srerion 4.—The Original Civil Jurisdiction of this Court, ordinary and
extraordinary, shall be exercised by one or more Judges sitting separately,
or by Division Court, constituted by two or more Judges.
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" raised by counsel and no necessity for the refelence by
- their Lordships to the Rules.

In Pirbhai Khimji v, B. B. & O' I le Co.®, Green
J. sitting on the Original Side directed a case there
pending in the Bombay Court of Small Causes to be
. removed in the High Court. This particular question
(viz., as to the power of a single J udge) was not raised
there ; but-the only. question discussed was- whether.
“ the ngh Court had superlntendence over the Bombay
Court of Small Causes.

. In Jairamdas v. Zamenlalm, Russell‘ J. expressed a
doubt as to whether a single Judge on the Original -
Side could entertain an application for transfer of ‘a
suit from the Bombay Court of Small Causes to the
High Court. Mr. Justice Tyabji in Maganlal v. Bom-
bay Co. Ltd.® expressed himself clearly on the pomt and
" ordered a transfer.

It is true that in Emperor v. Robert Comley™, Batty
. J. has observed that a single Judge of the Bombay
High Court could direct transfer of a criminal
. case from Aden to the High Court. Rule.6§ of the
.Appellate Side Rules, does not seem to have been
brought to the notice of the Judge. He simply relied
-on The Queen v. Ameer Khan®. In the Calcutta case, no
reference is made to clause 36 of the Amended Letters
Patent : but the learned Judge follows the existing
- practice of the Court (pp. 248, 249).

@ (1871) 8 Bom. H. C. R. (0. C. J.). 59.
@ (1903)5 Bom. Iy -R. 201.

_® (1904) 7 Bom. L. R. 143.

@ (1904) 29 Bow. 575,
) (1871)7 Beun. L. R. 240

§ Roie 6.—Applications under sectlon 526, Gnmmal Procedure Code or’
" the Letters Patent for the withdrawal of a case to the High Court for trial shall
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"~ Where under the Rules made under the: Charter'fAct', "
particular functions are assigned to particular Divisions,
all matters relating tosuchfunctions belong exclusively
to such particular Divisions. What the Rules do is to
divide the functions. —-A. particular .- Bench: - takes
cognizance of all matters falling within - that ‘function. -
The Rules do not take away any power or ]urlsdlctlon

" But the exercise of that power or functions should be. -
‘exclusive. Within the -exercise of these: particular *

functions, the Judge does exercise the plenary powers
of the High Court.- It is confusion of thought to say

. that this leads .to the diminution of jurisdiction

exercised by any other Bench of the Court

Argump: by analogy, tdke “the: case of ‘the Supzeme
Oourt of Judicature 'in England Puor to the
Judicature Act of 1873  therée were dlffelent )
Courts exercising different functions.” “All these Courts
were, by the Judicature Court, united.and. consolidated
together as one Supreme ‘Court. .. Notwithstanding such
amalgamation and 'consolidation, opinion: still exists
that ‘the Probadte Division is:exclusively .seized. of -the -
power of grantmg and revokmg probates see Wﬂhams :

.on Executors, p 210.-

Kanga -—Our submlssmn is that the questlon referred
must be answered in the aﬂirmatwe o B

Every J udge of the ngh Court has ]urlsdlctwn to
‘exercise the full powers of the High Court and the
Rules framed by the High Court apportjoning the busi-
ness cannot take away such a power. Further, each
Judge of the High Court is the High Court and has

']unsd]ctlon to exercise the full"powers of the ngh
) Court uniess limited by Rules. Again, if théere are no

Rules it cannot be said that an order for stay apperta1ns

) ‘to. the appellate ]uusdlctmn In the absence of any

Rule it does appertain -to the ngh Court: Wh],ch may
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mean any Judge or the full Court that is

" of the High Oourt s

There are no Rules framed by the High Court asu

'_regards staying of suits in- the mofussil Courts. It

all the Judges E

61
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of such suits appertains to the appellate ]IlI'lSdlCthIl» o

The order for stay appertalns to the full Court : all the
Judges together can alone stay the suit in absence of
Rules.

First, then, each Judge has jurisd'i‘ction.to exercise
all the powers of the High Court ; and any order which

the. High Court can pass, can be passed also by any
Judge of the High Court. -Section 2 of the Charter ‘Act
deals with constitution of the High Court; and enacts
- that it shall consist of the Chief Justice and a certain
pumber of Judges. Section 9 refers to jurisdiction’ and
powers of the High Court: it vests every jurisdiction
in the High Court ; and it invests the High Court with

the jurisdiction and powers exercised by the Supreme .
Court. Every Judge of the Supreme Court had the

power to exercise all the powers of the Supreme Court :

- for it is expressly ordained in the Supreme Court
Charter :—* And we do further will and ordain, that all

the Judgments, Rules, Orders, and Acts of authority or

power whatsoever, to be made or done by thesaid Supreme -

“Court of Judicature at Bombay, shall be made or done
by and with the concurrence of the said three J udges,
_or so many or such one of them as shall be on ‘such

occasions respectively, assembled or sitting as a Court,

" or of the major part of them so assembled and sitting. ”
Thus, the judgment of the single Judge is the judg-
ment of the High Court: and the order that each J udge
passes is the orde1 of the ngh Court.

Section 13 deals with the mode of the exerc1se of. bhe '

Original and Appellate Jurisdiction by the High Court:

»

J
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that is, the ngh Court may, by its Rules, provide for
the exercise of the Original and Appellate Jurisdiction

vested in the ngh Court. This section does not take

away the jurisdiction conferred by section 9. It can-

not also be taken away by the Rules framed by thef"
High Court. They are only meant for administrative
convenience. The object of the Rules is not to make
several Judges with limited jurisdiction ; but to ensure
expeditious and . effective despatch of judicial
business. -

It is not correct to say that by Rule you can make
each Judge a High Court; and that without the Rules
each Judge is not a High Court. If the argument of the
other side is correct, it would come toithis, that the effect
of the Rules is to confer on each particular Bench of the
High Court a portion of the jurisdiction of the High
Court. The High Court rarely acts as a whole.  If then
the High Court means all the Judges put together the
result is that we have a group of Courts of irﬂperfect

-,

' The intention of the legislature seems to be that each
Judge has jurisdiction to exercise all the powers of the
High Court.- The mode in which those powers are
exercised is shown by Rules. Otherwise, there is no
meaning in the last words of section 13, The Rules
cannot limit the jurisdiction which is conferred by -the
Orown on the High Court. The judicial validity of

~acts done by each Judge, if bona fide, cannot depend

upon whether the particular matter lies within the

limits of that Judge by rule of apportlonment

Glause 36 of the Amended Letters Patent is only an
enabling section. It does not confer or take avvay
jurisdiction.  The first part of the clause seems to. be a
preliminary to the second part.
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»‘ [_SCOTT, C. J.:—If youlook at ;ché Original Letters
~Patent, you will find that the second portion of the
clanse has been subsequently added. ]

AInAchmtlal Girdharlal v. The Guzerat Spinning
and Weaving Company Limited®, the application was

heard by a Special Bench appointed by the Chief °

“Justice. In Pirbhai Khimjiv. B. B. & C. I. Rail. Co.®,

the transfer of suit applied for was from the Presidency

Court of Small Causes to the Bombay High Court.
The decision in Jairamdas v. Zamenlal® has been
dissented from by the Calcutta High Court in Rash
Behary Dey v. Bhowani Churn Bhose® and Mungle
Chand v. Gopal Ram®, In Geffert v. Ruckchand Mo-
hia®, an application was made to a single Judge on the
Original Side for. having a suit filed in the High Court
stayed and the plaint returned for prosecutwn to the
mofussil Court.

Secondly, Wwe submit that each Judge “of the High
Court is the High Court, and can exercise the functions

of the High Court unless limited by Rules. In the

absence of any limitation by Rules what is there.to
prevent each Judge from acting as the High Court,
‘When there are no Rules clause 36 of the Amended
Letters Patent will not apply. If there are no Rules
made under clause 13 does it follow that the Original
and Appellate Jurisdiction is to be exercised by the Full
Court ?,

L SGOTT; C. J. —Jurisdiction in the abstract is divided-

broadly into Original and Appellate, If the Original
. Jurisdiction is definéd expressly, the rest is Appellate
Jurisdiction. ]

M (1879) P.J.29. . @ (1906) 34 Cal. 97.
® (1871) 8 Bom. H.C. R. (0. C. J.) 59.  ® (1906) 34 Cal. 101.
- ® (1903) 5 Bom. L. R. 201. } ® ,(1888) 13 Bom. 178.
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Th'e division of Jurisdiction into - Orlglnal and B
Appellate is not exhaustive : and it does not necessarily-
follow that everything that cannot be taken up on the
Original Side can be taken up on the Appellate Side.
If the Original Jurisdiction is to be confined to what is
expressly mentioned, how can a Judge sitting on the
Original Side take cogmzance of the Lunacy and other
proceedings ? ’

- The power of staylng suits is’ given nelther by the

_ Charter . Act nor by the Letters Patent. . It is the

inherent jurisdiction of the High Court. Under

section 151 of the Civil Procedure Code each Judge of

the High Court will’ have the Whole of the powers of

‘the High Court.” . Section 13 of the Charter Act proyides
~for “the exercise of ]umsdmﬁmn Civil - Procedure

Code, section 115, shows that “ exercise of jurisdiction”
is not the same as “ jurisdiction.” There is a distinction
between want of jurisdiction and irregular exercise of -

- jurisdiction.: In the present case all that can -be- gaid
at the most is that the single Judge has exercised his
: »]uI'ISdICtIOIl with 1r1egularlty, only if there is a 1ule 1o

That effect.

- Logically, if each J udge is not’ the ngh Oourt and 1f
each Judge has - a portion of the Jurisdiction of the
High Court conferréd on him by Rules, then it follows
that each Appeal Court also has 'a  portion of "the
Jurisdiction conferred on it and hence in  the.absence
of Rules an order for stay or transfer or other. acts of
similar nature should be by the Full Ooult that is, all

, the Judges

In Engldnd notw1thstandmg the d1v1s1on of several
Jurisdictions of the High Court, there are casés to show -

" that if an admiralty suit is filed after thé Judicatire

Act in the King’s Bench Division, that Court has

Jurisdiction to try the suit : The Gertmme(l’

'@ (1888) 13 P. D. 105.
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-~ “Coyayi, in reply :—Looking to all the provisions of
the Amended Letters Patent, it appears the powers -are

- all conferred on the High Court. Clause 40 differenti-

. ates between High Court and.. smgle Judges of - the
High Comt - : :

There are no Rules for staying suits pendmg in the
‘mofussil Courts. Rule 1 of the Appellate Side Rules
is sufficiently comprehensive to include such ‘a power.

The phrase “ Appellate Jurisdiction” in the Charter .

Act and the Letters Patent is not strictly confined to
Appellate Side matters ; it includes powers of revision :
see Abdul Kuarim ~. Municipal Officer, Aden®
~ In the absence of Rules, the power of staying suits
" would rest with the whole High Court. It cannot rest
with a single Judge. If such Judge attempted to
e\:elcme it, it would be béyond his powers.

Section 151 of the Civil Procedure Code is a ‘com-
prehensive section, which declares ]nrlcsdlctlon nob onlv
in the High Court, but all Courts. -

The two -Calcutta cases referred to are clearly
dlstmﬂmshable The Judges in those cases were
exercising personal jurvisdiction on the parties before

* them. _

Where a s;mcrle‘ Jl‘td(’re stays a' suit pend‘ing in the

mofussil Court, he is really exercmnfr jurisdiction on

. the mofussil Court. - .
' I(anqa 1efeued to Hiralal v. B(u Asi®, ’
o | C.A. V.
TRATCHELOR, J.:—The question referred to the Full
" Bench should, in my opinion, be answered in the nega-
tive. ,

The ]llllSdlLthll of t}us Court, and of the Judges com-
" posing the Court, is detm mined by ‘the Statute 24 & 25

M (1903) 27 Bom. 575. 2 (189”) 22 Bom. 891
B 5138 :
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' Vie,, ¢. 104, by the Iie_tterS‘ Patent issued thereunder
- and by the Rules framed by the Court under the antho-
-rity conferred by section 13 of the Act.. By section 9 of

the Act, it is provided that the Court shall have and ex- .
ercise all such jurisdiction as Her Majesty m.aylby‘
. Letters Patent grant and direct. Primarily, therefore, .

it is upon the Court that the jurisdiction is conferred;

“and section 2 of the Act provides that the Court shall
-co_n_smt of a Chief Justice and as many Judges, not ex-

. ceeding fifteen, as Her Majesty may appoint. - Section 13

‘empowers the Court by its own Rules to “provide for

the exercise, by one or more Judges, or by, Division

. Courts constituted by two or more Judges...of the origi-
‘nal and appellate jurisdiction vested in such Court in’
rsuch manner-as may appear to such Court to be conveni-
ent for the due administration of justice.” In the
“exercise of this power this Court has made Rules for the
_exercise of ]umsdlcmon by the Judges both on the On@m-
al and the Appellate Side.

. The intent and effect of these provisions , seem to me" -
.to-be that the jurisdictibn conferred is conferred on the
.Court as a body: it is the Court which is to “have and
exercise ” the jurisdiction granted : but, inasmuch as it

" would not be “convenient for the due administration

of justice - that the entire Court should have to sit. for
“the valid determination of ever y suit and appeal and
‘application, power is given to the Court to make ,Rule% .
for the exercise of the Court’s jurisdiction by one or
more Judges within the limits and subject to the condi-

~ tions prescribed by the Rules. The powers so delegated ‘

WVOlﬂd thus fix the limit within which such Judge or

Judges would be competent to exercise the Court’s

jurisdiction, and any .order made by a Judge or Judges

“in-excess of this authority would be void as being be- -
'vond the jurisdiction which the Tndo'e or Judges were

legally authorised to exercise.
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Now the particular order with which we are here

" concerned is an order made by a single Judge, sitting
‘in the exercise of the Court’s Ordinary Original Civil
Jurisdiction, for the stay of a suit pending in the Court
of the Subordinaté Judge of Ratnagiri. But, by clauses 11
and 36 of the Letters Patent and Rule 62 of the Original
 Side Rules of this Court, the local jurisdiction of the
~ learned Judge was confined to the Town and Island of
Bombay. It is clear, therefore, and it was scarcely

contested in argument, that the order under discussion .

appertains to the Appellate Side of the Court. The
same result would follow if the order counld properly
. be attributed to this Court’s general powers of superin-
tendence conferred by section 15 of the Act, for under
that section, the powers granted are powers of superin-
‘tendence over all Courts subject to this Court’s Appel-

late Jurisdiction. This being so, the case falls under.
Rule 1 of the Appellate Side Rules, which provides that,

‘with certain exceptions not now material, the civil
jurisdiction of the Court on the Appellate Side shall be
exercised by a Division Court consisting of two Judges.
1t follows; therefore, that the order now in question was
made by the learned Judge in- excess of the jurisdic-
tion which he was legally empowered to exercise.

If that be so, it seems to me unargnable that the
Judge acquired jurisdiction by the mere circumstance
" that the order was passed on an application made in a
suit which the Judge had jurisdiction to try. And as to
the contention that substantially the same result could
have been secured by an order in personam restraining
some of the parties from proceeding with the Ratnagiri

suit, and that an order of this nature would have been -

within the Judge’s competence, it is enough to say that
that is not the order which was made, or which arises
for consideration on the question submitted to this
Bench. I think, therefore, that we should refrain from

‘B 5139
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expressing any opinion as to the Validity which miéht, :
attach to any such order @n personam, and’ should con-

tent ourselves with returnmg a negative answer to:the

question referred to us. e

ScotT, C. J..—I agree.
SHAH, J.:—I agree.
" HAYWARD, J.:—I agree.

MACLEOD, J.:—The applicants presented a petltmn to-

‘a Division Bench on the Appellate Side of the High
Court praying that a Suit 246 of 1913 instituted and

then partly tried on the Orlgm‘d Side of the High Court
might be (1) removed for trial to.the Court of the Flrst

‘Class Subordinate Judge of Ratnagiri, and (2) cousoh-
dated with two suits pending in that Court. )

- A preliminary Ob]thIOIl to the granting of the labter

}prayer was constituted by the fact that an order had ‘

been made on the 21st December 1914 in Suit 246, of

" 1913 whereby the proceedings in the two suits in the

Ratnagiri Court had been stayed.. The applicants con-
tended that this order was wlira vires and could, there-
fore, be disregarded. If they-obtained a decision to that
effect they could proceed with their suits.

The question, therefore, arose whether the J udge had
jurisdiction to make the order of the 2lst Décember
1914. The Division Bench being of opinion that the
authorities on the point were conflicting referred the

. following question to a Full Bench :—

-« Whether it is competent to a single Judge of th1s
Court, exercising the ordinary original civil jurisdiction
of the Court, to stay the hearingof a suit pending for trial
in a Subordinate Judge’s Court in the mofussil, unlese

_ authorised so to do by rule.”

I should like to point out that the questlon seems to‘

emse not on the application for a transfer of the High
Court suit to the Subordinate Judge’s Court, for if that



VOL~XXXIX.] BOMBAY SERTES.

. application were granted the suit would be ‘transferred

-and all interlocutory orders made in the suit would g0

-with it, but on the application for a consolidation of the

} vsmt when transferred, with other suits pending in the
‘same Subordinate Judge’s Court, since if the Subordinate

‘ Judge could not proceed with these suits, it would be ot
‘little use consohdatmg another suit with them. -

There is no prov1s1on in the 0_1v11 Procedure Code, for -

the consolidation of suits, but a Court has inherent
jurisdiction under section 151 to. consolidate two or
‘more suits pending before it. The High Court, howeve1,
has no ]unsdlcmon to entertain an original application
for.the consolidation of suits pendlng before a District
Court and the case is still stronger when the suits are
pending in different Courts. '

. The applicants have really adopted this novel proce-
dure in order to get rid of the order of the 21st Decem-
" per 1914 and I venture to submit that on the facts be-
fore us anything that wé may say regarding the juris-
diction of the Judge to.make that order will be obifer.
However this point was not. taken by the opponents’
-counsel in his argument ‘and L therefore proceed to deal
with the question referred to us on its merits.

T have had the advantage of reading the judgment of
‘my brother Batchelor and while I am in accord with
. "the greater part of it it seems to assume that the order
in question was a prohibition, nor can I agree that the
question is so concise and free from ambiguity. as,to
-admit of a direct answer. For the question may: refer
to three possible orders which a Judge might make. «
A Judge sitting on the Original Side might make an
order for a stay of proceedings at the instance of a party
to a suit in a Subordinate Judge’s Court. It is beyond
_controversy that such an order would be without juris-
diction. o
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- 1915. Secondly, a Judge at-the instance of a party in a suit -

Namavay  pending before him might issue a prohibition to a Sub-

A gi';’z;’; ordinate Judge against proceeding with a suit between &
Cow the same parties. , *

JARKIBAL
o Such an order would clearly be without jurisdiction.
~ Thirdly, a Judge might restrain the parties in a suit
pending before him from proceeding with a suit ina
. Subordinate Judge’s iCourt in the mofussil. Such an -
order would, in my opinion, be with ]urlsdlctlon under
section 151 of the Code. :

In Mungle Chand v. Gopal Ram ® under the Code. of
1882 Sale J. went so far as to restrain the parties in a
suit before him from proceeding with a suit pending in
the Court at Bareilly, but his-attention does not seem to-
have been. drawn to the prov151ons of seemon 56 of the

‘Specific Relief Act.

- An order in personam to stay p1oceed1ngs is, in effect
‘an injunction for though it may be desirable it is not’
‘always necessary that an order, which prevents t«he'

parties from doing certain acts, should contain the
words ‘enjoin’ or ‘restrain.’ ~ For instance, an order
‘appointing a Receiver of certain property is also an in-
junction restraining the parties from dealing with that
-‘proper'ty. Nor is an order in personam limited to the
act of the parties within the local limits of the Ordihary
_Original Civil Jurisdiction of the ngh Court except by
',.express enactment.’ . _

~Jn, my opinion, therefore, a smgle Judge sitting on the

~0r1gma1 Side of the High Court is competent to re-
gtrain the parties in a suit’ before him from proceeding -
with a suit in.a Subordinate Judge’s Court in the
_mofussil, and so in effect stay the proceedings.
R. R.

(1) (1906) 34 Cal. 101.
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