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Their Lordships. W111 humbly advise Hls Majesty to
dismiss the appeals, but there will be no costs to elther
party before this Board.

'‘Solicitors for the appellant in Appeal 139 : Messr
1. L. Wilson & Co.

Solicitors for the appellants in Appeal 140 Messrs
Latteys and Hart.

Solicitor for respondent in both appeals: Solzcztor
- India Office.

Appeals dis‘mz’ssed.

IOV, W

PRIVY, COUNCIL.*

JEHANGIR DADABHOY (DEFENDANTS 1 AND 2) ». KAIKHUSRU KAVA- -
SHA .(PLAINTIFF) AND OTHERS (DEFENDANTS 3 AND 4). )

[On appeal from the H1gh Court of J udicature at Bombay.]

Will— Construction of will of Parsz—Demse to two sons in equal shares—
Gift over to son qf elder son, if he should have one~—Failure of male issue to
" elder son—Provision for adopted son on fazlme of natural son—Adoptzon after
- testator’s death and according to Parsi custom three days aftm death of father—
Gife. over {o grandson on aftaining majority— Elder son surviving testator—

Succession Act (X of 1865), section 111.

A Parsi having two sons P, and J. made a will in 1866 in. the fol]owmg }
terms :—Clause 2 stated ** The said two sons are proprietors half and half alike
and in equal (shares) of my whole estate, outstandings, debts, title and interest,

and both the heirs living together are duly to enjoy the balance which may -

In this my testamentary wiiting I the _
Clause 5 said that
“P. the elder son being in a confused state of mind,” the management of the
estate was.entrusted to the younger son J. ** by his true and pure integrity, and
both the heirs are to equally en]oy half and half alike the whole estate with
equanimity with my elder son P. in such a w ny as not to injure his (P.’s) rlghts
At preseut my elder son P. has no male issue of “his body. (He) has only a

remain after the Sarkar’s assessment.
testator have appointed my two sons as.(my) heirs.”

& Present :—Lord Du}xedin, Lord Shaw, Sir John Edge and Mr. Ameer Al
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daughter. - Therefore if my elder son P. gets a xﬁale issue ilé:tlf of the estate‘is
to be ma/de‘over to him on his attaining his full age.” Clause 11, after prohi-

. biting any alienation of the property, continued, “ If my son P. does tfot ~get *

a'son, J. is to give away his son as P.’s palak (or adopted son). All the clausgs
of this will are applicable to the said adopted son. If a son be born of the
body of P. he (shall) on attaining (his) full age be the owner of a half share of
the whole of the immoveable and moveable estate belonging t6 me .. . o.all
the clauses written in this will are applicable to. the said son of (his body).”

" The testator died on 21st August 1866 leaving his two-sons, and J. entered *

upon the management of the estate having obtained probate of the willin 1867.
P. was twice married but had no son.. He died in 1897 leaving a widow

and other representatives his heirs according to the Parsi Intestate. Succession

Act (XXI of 1865) who brought a suit to ascertain the rights and intercsts of
the parties in the estate and for partition, basing their claim on P.’s right as
the owner of one-half of the estate from the date of the testator’s death. The
defendants were J. and his son B. who was five years old at the death of the
vtestator, and who it was alleged had been, though not in the testator’s life-time,
adopted as the palak‘son of P., and, as the. défendants contended, succeeded
under the will to the half share of the estate which P had en]oyed though on
the terms of the will it had never vested in P. » ‘

" Held, (affirming the decisions of the Courts below) that the proper interpreta-

. tion of the will in the events that had happened was that thedate of distribu

. fion was the death of the testator, at which date one-half of the estate vested
in P. The destination over to a son'who should take upon attaining majority
would be using language appropriate .to the events of ‘the death of P. during

the life-time of the testator, and of his h\aving left a son—the situation also -
-being provided for of that son not having at that time attained majority., But,

~ when P. himself survived the testator there were no words in the will sufficient
to cut down the right of P. to one-half the estate, to a tenancy for life, or a
Jess period thercin according to the appellant’s contention. On the céntrary
the words employed appeared suitable to the case of the entire estate being, on

‘the testator’s death, divided into two plortions, and of each portion then becom-
‘ .ing the absolute property of one of the two sons.of.thé‘ testator.

The same result was arrived at by the application of section 111 of tlhie Indian
Succession Act which their Lordships agreed with the Courts below was
applicable. : C *

: PR
~ APPEAL 78 of 1913 from a judgment and decree (9th
- December 1910) which affirmed a judgment and decree

(2nd April 1910) of the Court of the Subordinate Judge

of Thana.
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The p1'1nc1pa1 questlons for determmatlon on tlns
appeal related to the constructlon and effect of a Wlll
dated 8th August 1866 by one Dadabhoy Byramji. ~

The facts and the material clauses of the will are -
sufficiently stated in the judgment of the High. Courb
(Batchelor and Rao, JJ.) now on.appeal, which was
as follows —

H One Dadabhoy Byram]l a Parm 1nhab1tant of Tarapur, dled on 21st Angust
1866 after having made a will in the Gujarathi language on 8th August 1866.
He left two sons Pallonji and Jehangirji (defendant No. 1), Pallonji, the

“elder 01, Was a person of wéak intellect and unable to look after his affairs. "
- -Jehangirji entered upon the management of the whole estate immediately after

his father's death. He obtained probate of his will in '1867. His son
Byramji (defendant 2) was about 5 years old at the time of the testator’s
death. -

* Pallonji died in 1897 leavmg a w1dow Cooverbai (defendant 3), his son-in- -
law Kavasha husband of a predeceased daughter (defendant 4), and his

- daughter’s son Kaukhusru (plamtlff) -sPallonji was twice married but had no’
- gon born" to him. Pallonp was hvmg with his brother Jehanglrp up to his-
. death. < - .

“:0On 7th March 1906 the plaintiff as the constituted attorney of Cooverbai
applied for letters of administration to Pallonji's estate : On 22nd December
1909 letters of administration were granted to the plaintiff. .- '

* On 6th-April 1909 the plaintiff filed the present suit, pra).ling (interalia) for

- the following reliefs (a) that defendant 1 be ordered to account for his manage-

ment of the estates of Dadabhoy and Pallonji ; () that the rights’ and interests
of plaintiff and defendants 3 and 4 in the estates “aforesaid be ascertained,

- declared and awarded to them ; and (c) that partition be made of the properties

of Pallonji, and defendant 1 amengst the parties entltled thereto in accordance
with their respective interests. ’

“Defendants 1 and 2 contended (inter alia) (@) that under the will of »
Dadabhoy the moiety of the property bequeathed to Pallonji passed on his
death to defendant 2 as the palak putra of Pallonji ; (b) that defendant 1 d&id
not manage the property as & ‘trustee for Pa]lonJl and (c) that the suit was

* The Subordinate Judge held that upon the true (;}nsttuctlon of Dadabhoy

L will, his sons Pallonp and Jehangirji took an absolute interest in equal shares

in the residuary estate ; that Jehangirji managed Pallonji’s half share i in the
estate as a trustee for Pallonji ; that Bylam ji (defendant 2) did not take any
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. mterest under Dadabhoy’s will ; that the suit was in tlme ; and that Pallon]l ]
 estate passed on his death to his heirs—plaintiff and defendants 3 and 4, thelr
shares being one-ninth, two-thirds, and two-ninths respectively. '

“The. Subordinate-Judge passed a prehmmary decree appomtmg a commls-
sioner to take an account of the property of Dadabhoy, which came into
defendant 1's possession since Dadabhoy’s death, and report as . to what fund,

“moveable as well as i}mnoveable', was now available for distribution among the
- heirs of Pallonji. = Against this decree defendants 1 and 2 appeal to this Court.

“It is contended on behalf of those defendants that under Dadabhoy’s will,Pal-
* lonji d{d not take an absoluteinterest inthe moiety of the estate given to him ; that
hehad only aright to enjoy theincome of the moiety tillhis natural born sonattained -

the age of majority ; and that on the h'appening of that event, the son. would be

) entitled to take possession'of the moiety. It was further contended that as’

no son was born to Pallonji, By1 amji (defendant 2) was given as a palak son
to Pallonji, and as such was entitled to the whole of Pallonji’s half share in the
-same way, and on the same conditions as his natural born son, if he had any.
- Tastly, it was contended that defendant 1 had not been in management of

Pallonji’s share as an express trustee, and that the suit was therefore govemed .

by Article 120 and not by section 10 of the Limitation Act XV of 1877. At
an early stage of the argument we expressed our opinion that the suit was not
_ ‘barred by limitation, as Jehangirji was not only an executor but also a trustee
¢ m whom a moiety of the estate was vested in express trust for the benefit of
Pallonji, and that the case fell within the purv1ew of section 10 of the Limita-
uon Act.

“ Tne case entirely turns on the construction of Dadabhoy’s will.  The
naterial pOI‘thIlS of the will bearmg on the questlons at issue are clauses 2, 3,
5, 8 and 11. . )

" *Phe first question to be determined is, what interest does Pallonji take in

the property bequeathed to him ?

“ Clause 2 provides—"' the name of the elder- son is Pallonp, the name of

" the younger son is Jehanmql -The said two sons are’ proprietors half and .

) half alike and in equal shares of my whole estate, outstandings, debts; title
" and interest.’ Under this clause it is perfectly clear that Pallonji took an
_ absolute estate in one moiety of the testator’s property. Section 82 of the

Indian Succession Act provides— Where property is bequeathed to any person,

he is entitled to the whole interest of the testator therein, unlegs it appears .

from the will that only a restricted interest was intended for him.' This is
also the rule laid down in the case of Ganendra Mohan Tagore v. Jatindra
Mohan. Tagore® where their Lordships of the Privy Council observe that

W (1872)L R. L A. Sup.. Vol. 47at p.65: 9 Ben. L. R, 377 atp 395
A 18WR359atp365 :

“
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*If an estate were given to a man simply - without express words of inheri-
tance, it would, in the absence of a conflicting context, carry by Hindu Law’
(as under the present state of law it does by will in England) an estate of

. inheritance.”. Applying this principle to the present case there is mo doubt

whatever that Pallonji took an ahsolute interest in the property given to him by
N t .

clause 2 of the will. Is there anything in the rest of the will to control or restrict

this absolute interest ? Clause 3 provides—‘ none 6f my heirs have power in

“any way to mortgage or sell or give in gift or in charity, ete., or to digpose

of in any other way whatsoever the immoveable and moveable estate belonging
to me, the testator, which there is or may be according to (my) books and

according to the partition, etc, the half share of the Inam Khoti W‘xtan

village of Velgam appertaining to my share. “Both the heirs are to take care
of the said estate and lbok after it and both the heirs living together are duly
to enJoy the balance which may remain after payment of the Government,

- agsessment.”  Clause 8 further provides :—* If any of my heirs after my dath

carry on any trade or businéss of any\ nature whatsoever, and if a loss or
deficiency occur therein, the risk on account thereof (shall) be on' the heir (so)
trading. The claims or demands of the creditors in regard to the same shall

' not avail at all against my éstate. The whole of my estate is given by me
. for thé maintenance of my heirs’ and their descendants.’

" “These clausés undoubtedly place restrictions on the powers of enjoyment,

_ ‘alienation, and disposal of the property given to both - Pallonji and Ji ehangirji.

But such restrictions being repugnant to the 'afbsolute‘gift already made under
clause 2 of the will “are invalid ‘and inoperative and oppgsed to law. In
Ashutosh Dutt v. Doorga Churn Chatterjee®, the testatrix by Ther will
provided inter alia as follows : * This property of mine will not be liable for
the debts of any person. Note will be able to transfer it. None will have the

- rights of gift and sale.’ The Privy Council held that these restrictions on

alienation ‘ being inconsistent with the interest given were wholly, beyond her
power, and must be rejected as having no operation.” Mr. Shah contends that
reading clause 5 with clauses 3 and 8 it was the intention of the testator not to

- - confer an absolute estate on Pallonji, but to give him only a right to enjoy the in-

come of one half of the estate subject tothe control and managementof his young-
er brother J ehangu ji. It is urged that he must live with his brother and enjoy
the income but has no right to separaté possession, enjoyment, and partition of'
his share. In support of this contention, Mr., Shah relies on the words in
clause 3—* Both the heirs are to take care of the said estate and look after it and.
both the heirs living together are duly to enjoy the balance which may remain
after payment of the Sarkar’s assessment’ and in clause 8—‘The whole of
my estate is g’iven by me, the- testator, for the maintenance of my heirs and.

0)(1979;5 Cal438 at p. 442 LR, 61 A.182atp . 186:

:!
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" their descendants’ ; in clauses 5 * Therefore he (Jehangirji) is to carr:y on accord-

ing to my testamentary (writing) the whole management by his true and

. pure integrity, and both the heirs are equally to efijoy half and half: alike the
whole estate with unanimity with my elder son Pallonji in such a way as_not
to injure his (Pallonji's) riglits’. It appears to me that these directions about
the mode of enjoyment of the property given to Pallonji and Jehangirji are
inconsistent with the absolute gift to both; and therefore void under section
125 of the Indian Succession Act : see also Haliburton v. ‘The Administrator-
General of Bengal® : Lala Ramjewan Lal v. Dal Koer® : and Rai-
- kishori Dasiv. Debendranath Sircar®. = ‘

“ It was next argued for the defendants 1 and 2 that whatever interest
Pallonji took under the will, it was liable to be defeated when a son
‘was born to him and attained the age of majority, or failing the natural
“born son when a palak son was given to him. In either of these con-
‘tingencies, itwas urged, a' moiety of the estate would pass either to the
natural born son, or to the palak son. Reliance was placed on the follow-
ing passages in the will :—* Therefore if fny elder son gets male issue, half of
the estate is to be made over to him on his attaining full age’, (clause 5). ‘If
a son be born of the body of Pallonji, he (shall) on his attaining his full age
be the owner of a half share in the whole of the immoveable and moveable
estate belonging to me. My heir (and) vakil (or executor) Jehangirji or his
heirs shall eraise no objection to give him the share. If they raise any
objection, the responsibility arising therefrom is on their heads, All the
clauses written in this will are applicable to the said son of (his) body',
(clause 11). There can be no doubt that the effect of these passages is to make
the absolute gift to Pallonji defeasible in the event of his having a son, and
that son attaining majority. But as that event did not .occur, the absolute
gift became indefeasible. That being the case, Pallonji’s half shme of the
estate would pass on his death to ‘his heirs and next-of-kin.

“ But it is urged that Byramji was given as a palak son to Pallonji on the
third day after his death and that as such he is entitled under clause 11 of the
will to the same rights as the natural born son. It is contended that the palak
gtands on the same footing as the natural born son, and that the executory
devise in favour of Byramji took effect on Pallonji’s death. In support of his
contention Mr. Shah relies on the following passaget—* If my son Pallonji does
not get a son, my son Jehangirji is to give his son as Pallonji’s palak. All-the
clauses of the will are applicable to the said palak son.” In this passage there
is no doubt a direction to Jehangirji to make his son a pdlak son to' Pallonji.
But there is no express gift either to Byramji or to the palak son in this

M (1894) 21 Cal. 488. ) (1897) 24' Cal. 406.
©) (1887) 15 Cal. 409: L. R. 151 A. 37.
H 1310—6 ‘
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_passage or in any other part of the will. A gift is sought to.be spelt out of the -
_words, * All the clauses of the will are applicable to the said palak son.” These

words are in the-first place' too vague to be susceptible of,the,ivnterpretatioh :

. put upon them. The same words are used in respect of the natural born . son.

It is difficult to say with precision what the testator really meant by these words,
But an explanation is offered by Mr. Taraporewala for the respondents, who has
argued the case with great care and-ability, that these words refer to the restric-
tive clauses 3 and 8. It appears from the will read as a whole that the .
dominant idea in the testator’s mind was that his estate should go down to his
descendants unimpaired and undiminished and free from all claims on the
part of kis relatives or strangers to the family. For this purpose he places
every possible restriction on the power of ‘alienation, and enjoyment of the -
property, and these restrictions apply not only to his sons and heirs but -also to

_ Pallonji’s wife, daughter, or any other person claiming through Pallonji. It is
“therefore reasonable to suppose that he intended that Pallonji's son, whether

natural born or palak should be placed under the same restrictions. But
whatever be the precise meaning of these words, it is difficult to infer from

_them that any gift was made to.the palak son. It may be that the testator :

intended to make .a gift to the palak son, but he has not said so.’ ‘The
question is,” as Ttord Wensleydale observes in Bullock v. Downes® *not what

. the testator meant, but what is the. meaning of . the .words used.’. This is the

established rule of construction. There are no. words to be found in the
will tdindicate a gift to the palak son. Byramji's name is not even mentioned.
1 am therefore of opinion that there is no legacy given to. Byramji either as a
persona designata or as & palak son. ’

* Even assaming that there was an exect{tory bequest to Byramji as a palak
son, the bequest would be void under section 111 of the Indian Succession Act.

_ The bequest to the palak son is to.take effect on the happening of an uncertain

event, namely, if no son was born to Pallonji. No time is mentioned in the will
for the occinrence of this event. The bequest would therefore be void unless
such event happened before the period of the payment or distribution of the
fund bequeathed:. So long as Pallonji was alive there was a possibility of his
having male issue, and until his death without male issue there was no chance of
Byramji becoming a palak son. It follows therefore that the event on the hap-
pening of which the legacy ¢o Byramji was to take effect did not occur before the
testator’s . death which would ordinarily be ‘the period of payment or
distribution of the fund bequeathed. But- Mr. Shah relies on Edwards v.
Edwards® and ' Makoney v. Burdett® end contends that the period of
distribution in the present case would be either the time when the natural born

@) (1860) 9 H. L. C. 1 at p. 24. - @) (1852) 15 Beav. 857.
. ®).(1874) L. Ry 7 H. L.388,
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son of Pallonji came of age, or the death of Pallonji when Byramji ‘was ‘made’

his palak son.. But it is to be observed -that- according to the ‘second rule
- laid down in Edwards v. Edwardst) relating. to executory bequests such as

we are considering irr the present case, and afterwards affirmed by- the House

of Lords in O' Mahoney v. Burdett?, the event on which the gift over is to take

‘effect may happen at any time cither before or after the testator’s death. This

rule is not adopted by the Indian Legislature in section 111 of the Succession
Act according to- which the contingency must occur before the period  of

distribution. Mr. Shah  contends that in' the present case the period: of .

distribution should be taken to be the time of Pallonji's death ; he says that
though Byramji was in fact given as palak on the 3rd day after Pallonji’s
death, his rights relate back to the date of Pallonji’s death. . No authority is cited
in support of this proposition and none can be found.” I am of opinion that
in this case the period of distribution should be taken to be the death -of the
testator. See Norendra Nath Sircar v. Kamalbasini Dasi®), where their

" Lordships of the Privy Council observe—‘To search and sift the heaps
of cases on wills which cumber our English Law Reports in order to understand
and interpret wills of people <ipeaking a different tongue, trained . in
different habits of ﬂmnght and brought ‘up under different conditions of life
seems almost absurd. In the Subordinate Courts of India such a practice, if
permitted, would encourage litigation and lead to idle and endless arguments.
The Indian Legislature may well have thought it better in certain cases to
exclude all controversy by positive enactment. At any rate in regard to
contingent or executory bequests the Succession Act, 1865, has laid down a
hard and fast rule, which must be applied, wherever it is applicable, without
speculating on the intention of the testator.’

“ T therefore hold that even assuming that there was a gift to Byramji as a
palak son, it would be void under section 111 of the Indian Succession Act.

“ This being the cdse, I am of opinion that on the proper construction of the
will of Dadabhoy Byramji, his son Pallonji took an absolute interest in the
moiety of the residuary estate and that on his death it passed to his legal heirs
under the Parsi Succession Act. _ ' ' '

I would therefore confirm the decree of the Subordinate Judge and dismiss
the appeal with costs.”

On this appeal,

l De Gmwthér K.C. andHoraceMiller,fortheappelldnts
contended that according to the true interpretation of

W (1852) 15 Beav. 857, ® (1874) L. R. 7 H. L. 388.
@ (1896) 23 Cal. 563 at p. 572 : L. R. 23 I, A, 18 at p. 26. )
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1914, the will Pallonjidid not take an absolute interest under
. Jemaneir - 1t8 provisions, but only an interest that was defeasible ;
DAD‘;BHOY and that in the events which had happened the interest
 Kamumseo taken by him passed on his death to the second appel-
Kavisis. Jang Byramji, who had been adopted as Pallonji’s palak. -
' ' The Courts in India werewrong in holding that Byramji
did not acquire any interest under the will. The inten-
tion of the testator was the very usual and natural one
that the property should be kept in his family ; and
that object he endeavoured to secure by leaving it to a
natural son of Pallonji’s if there should be one, and if
there was not one by making a gift to a son tobe
adopted to Pallonji who would take the place of a
natural son. If the property went to the respondents
that ‘would be, it was submitted, contrary to the
intention of the testator, and not in fact under
the will but according to the Parsi Succession Act
(XXI of 1865) applicable - to intestate estates. 'As to
- the construction of wills of Indians, reference was
made to' Hunoomanpersaud Panday v. Mussumat
Babooee Munraj Koonweree® ; Chunilal Parvati-
shankar v. Bai Somrath®; and Narasimha v.
Parthasarathy®. [LorD DUNEDIN :—Your difficulty
is that there is no clear gift in the will to
the palak son.] By clause 11 “if Pallonji does not
get a son, his brother Jehangirji is to give his son
as a palak (adopted son).” As Pallonji left no natural
son, Byramji was given as a palak son, and he took, it
was submitted, just as thé natural son would have
taken. 'The Courts in India relied upon section 111 of the
Succession Act (X of 1865), That section was taken
~from one of the rules laid down in Edwards v.
Edwards®, a rule which was not approved of in O’ Mah-

O (1856) 6 Moo. I A. 393 at p.  ® (1913) 37 Mad. 199 at p. 221 :
411. L. R. 41 L A, 51 at pp. 70, 71.
@ (1914) 38 Bom. 399. . @ (1852) 15 Beav. 357 at p. 361.
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. oney - V. Burdett(‘) and on the authomty of the last-

named case it was contended that the gift over was to
take place on the death of Pallonji “at any time,”
whether before or after the death of the testator; and
the recent case of Chunilal Parvatishankar N. Bai
- Samrath® was referred to, as adopting that construc-
tion. [LorD DUNEDIN.—How do you get rid of
Norendra Nath Sircar v. Kamalbasini Dasi®,
which is against you?] In the present case
to decide in accordance with that decision would be
contrary to the testator’s intention which must be
considered ; and see Jarman on Wills, 6th Ed. 452,
“and 2209, paragraph 7. It was also contended that the
suit so far as the moveable property was concerned was
barred by Article 120 of Schedunle II of the Limitation
Act (XV of 1877); and Mahomed Riasat Al@ V. Hasm
Banu® was referred to.

Sir R. Finlay K. C. and G. R. Lowndes, for the
respondents called on as to whether under the will
there was a gift over to the second appellant, the palak
- son of Pallonji, contended that there was not, and even
if there were, such a gift over  would be void under
section 111 of the Succession Act. That section applied

to all property whether immoveable or moveable, and

to all contingent bequests whether substituted or not;
see Norendra Nath Sircar v. Kamalbasini Dasi® per
Lord Macnaghten. Reference was made to Sreemutty
Soorjeemonee Dossee v. Denobundoo Mullick® ; and
Mayne’s Hindu Law, 7th Ed., 557, paragraph 420. What
was in the mind of the testator, as to an adopted son,

was an adoption in the life time of Pallonji if he had

M (1874) L.R.7 H. L. 388.  ®)(1893) 21 Cal. 157: L. R. 20

(2 (1914) 38 Bom. 399. I. A. 155,
() (1896) 23 Cal. 563 : L. R. 23 ) (1896) 23 Cal. 563 at p- 572:
I.A.18 L.R. 231 A. 18 at p. 27,
2 © (1862)9 Moo. 1. A. 123 at p. 135,
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no son ; such an’ adoptmn was alleged but not proved

that was . the Whole of the appellants’ case' as’ to
adoptlon in their ertten statement. In the events
that had happened Pallon]l s share in the estate of the
testator passed on Pallon]l S death to the respondents as‘

‘his helrs

De Gru Jther K. (] 1ep11ed

1914 November 26th :—The judgment of thelr Lord-
ShlpS was dehvered by

LoRD SHAW ——-ThlS is an appeal from a decree of the
ngh‘COH{'t of Judlcature at Bombay, dated the 9th’
December 1910. The High Court affirmed a decree of
the Subordinate Judge  of ‘Thana, dated the 2nd
Ap1111910 ’ o -

The case has reference to the constructlon of a W111

~executed by one Dadabhoy Byramji on 8th August

1866. By this will the testator narrated that of his
three sons then living he has given one in adoption to
a paternal uncle. His other two sons were named -
Pallonji .and Jehangirji. The material p01t10ns of the
will dlsposmg of the “ estate are these :— - o

" “The said two sons are proprictors, half and half alike, and in equal -
(shares), of my whole * estate,” outstandings, debts, title, and interest.

Both the heirs are to take care of the said * estate ’ and look after it, and Doth
the heirs living together, are duly to enJoy the balance which may remain

- after payment of the Sarkar’s assessment. . . .  In this my testamentary

writing, I, the testator, have appointed my tio sons as (my) heirs.”

" The will then states that Pallonji, the elder, a man
then of about thirty-nine years of age, was in a confused
state of mind, and that the other son Jehangirji was
accordingly entrusted _with the management of the
“ estate” :

“ by his true and pure integrity, and both the heirs are to equally enjoy half and

half alike the whole ‘estate ’ with unanimity with- my elder son Pallonji in
such a way as not to injure his (Pallonji’s) rights.”” '
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Upto this point in the will there can be no doubt
‘whatsoever that the property of the estate was effect-

~unally and equally divided between these two soms. -

There then follow, however, the clauses which are sald
to create difficulty, They are these —

“ At present my elder son Pallonji has no male issue of lﬁs ioody; (Heﬁ hés ’

only a daughter. Therefore, if my elder son Pallonji gets a male-issue, half of
the * estate ’ is to be made over to him, on his attaining (his) full dge ”

' And it may be proper that the 11th clause of the Wlll
should be ‘quoted in full. It reads thus :— -

*T, the testator, have in the second clause of this will qppomted my two
"sons Pallonji and Jehangirji as my heirs.  The wife of Pallonji, the elder of
them, has now gone to her father's house. © On her return, if she, by instigating
her husband, or by any (other way) cause to be mortgaged, sold, given'in gift,

charity, etc., or disposed of, whatsoever in any way to any one, any immove-

able and moveable ‘ estate ’ ete. appertaining to-the half share’ during -the
lifetime of my son Pallonji* or after his death, which God forbid, !lmy son-
Pallonji or his wife, or daughter, or any (other) person (shall} as stated i in the
third clause of this will have no authority, power and right soto do. ' If my
son- Pallonji does net get ason, iy son Jehangirji is to give away his son as
_ Pallonji’s palak (or lis adopted son). All the é]auées of this will are applicable
to the said adopted (son). If a son be born of the body of Pallonji he (shall)
o his attaining . (hls) full age be the owner of half share in the whole of the
“immoveable and moveable ‘ estaté’ belonging to me. My heir (and) vakil (or
executor) Jehangirji, or his heirs shall raise no objection t6 give him the share.

‘If they ‘raise any objection, the responsibility arising’therefrom is on- their,

heads.- All the clauses written in this w111 are applicable to the said son of
(his body).” ] ; s ;
The material facts of the case are that the testator
‘having ‘executed this will on 8th August 1866 died
~within a fortnight thereafter; viz.,, on 21st August 1866.
" He was survived by his two .sons. . Pallonji,: the elder,
- was of weak intellect as the will indicates.. Jehangirji
entered upon the management of the whole estate,
having obtained probate of the will in 1867. This state
of matters lasted for thirty years, viz., till 1897, wlen
Pallonji died. Pallonji was twice married but had no
son, - He left a widow and other representatives who
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are respondents in this appeal and are his heirs accord-

.ing to the Parsi Intestate Succession Act. The nature
of the suit by these heirs is for an account, for an

ascertainment of the rights and interests of the parties
in the estate and for partition, and the  claim is

~ grounded on the right of Pallonji as, it is contended,

the owner of one-half of the estate from the date of the
testator Dadabhoy’s death.

One other fact may now be mentioned, viz., that it is
alleged, that on 3rd December 1886 Pallonji adopted,
as his palak, Byramji his nephew, and son of Jehangirji.
Jehangirji and his son Byramji resist the suit, main-
taining that Byramji as palak, or adopted son of
Pallonji, succeeds in terms of the settlement to the half
of the estate which Pallonji so long enjoyed. It is,

. of course, also maintained that under the terms of the
. settlement Pallonji never was owner of the one-half of

the estate, or, as it would be expressed in English
phraseology, the terms of the will were such as to -
prevent vesting in Pallonji.

" The learned Judges of the Court below have not only
dealt with this question but with certain others, in-
cluding the special situation of Byramji as palak of’
his uncle. The points among others discussed were

(1) whether such a palak could ever take under the

will, looking to the fact that it remained uncertain

until Pallonji’s death that the condition of a palak
~taking could ever be purified, viz., that Pallonji should

die without a son, and (2) the peéuliar point as to the
office of a palak to a Parsi becoming effectual only
three days after the adoptive father’s death. (3) A
further question was keenly argued, viz., whether the
will contained in itself sufﬁcwnt words of glant or gift
to the palak. -

In the view taken of this case by their Lmdshlps
these questions, however interesting, are not necessary
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for the decision about to be pronounced. - For their
Lordships are clearly of opinion that under the terms
of -Dadabhoy -Byramji’s will -one-half of the estate
conveyed vested in Pallonji a morte -testatoris. The

-result of the argument presented would be that if-

_ Pallonji had had a son who reached twenty-one during

his father Pallonji’s life, then in that event. that son -

would have taken.so as to cut out Pallonji from all
" rights under this will. The right of Pallonji would
. accordingW be restricted to that of enjoyment, not even
for life, but until the majority of his own son. Their
~ Lordships cannot agree with such a construction.

- The destination over to a son, who should take upon
attaining twenty-one years of age, would appear to
their Lordships to be language appropriate to the events
of the death of Pallonji during the lifetime of the
testator-and of his having left a son—-the situation also
being provided for '0f that son being at that period of
time under twenty-one. '

But when the fathef Pallonji himself survived the

testator, it does not appear to their Lordships that there .

are any words in the will sufficient to cut” down the
right of Pallonji to one-half of the estate to a tenancy
for life therein, or for a less period, according to the
' argument. On the contrary, the words employed seem
to fit the case of the entire estate being on the testator’s
death divided into two portions, and of each portion
becoming then the absolute property of one of the
two sons. ’

‘While these are the general principles which would

be applicable in the construction of such a will, in their

Lordships’ opinion the same result is precisely reached

by the application of section 111 of the Indian Succes-

sion Act. Their Lordghips agree with the view that

has been taken as to the applicability of that section in
n 1310—7
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the Courts below No further questwn, this belng S0,
need be dealt with.

-Their Lordshlps will humbly advise His Ma]esty that
the appeal should be dismissed, and that the appellants
will pay the costs.

‘Solicitors for the_appellants: Messrs.‘ T. L. Wilson
& Co. :

Solicitors for the first and second respondenté :
Messrs. Ranken Ford, Ford & Chester.

Appeal dismissed.
CTVLW.

CRIMINAL REFERENCE.

Before Mr. Justice Heaton and M. Justice Shah.
EMPEROR v. NARAYAN GANPAYA HAVNIK.*

Criminal Procedure Code (Act V of 1898), section 195 (1) (c)—=Sanction to
prosecute—Mamlatdar’s Court— Enquiry into Record of Rights—Mamlatdar’s

Court is Revenue Court—Land Revenue Code (Bombay Act V of 1879),
«Chapter XI1I.

”

A Mamlatdar holding an enquiry relating to Record of Rigl/lts, under-
Chapter XII of the Land Revenue Code (Bombay Act V of 1879), is a Revenue
Court within the meaning of section 195 (1) (¢) of the Criminal Procedure Code

’(Act V of 1898).

THIS was a reference made by V. M. Ferrers, Sessions
Judge of Kanara. '

The facts were as follows. The accused claiming
under a document purporting to be the will of one
Bidre Tamanna, applied to the Mamlatdar praying that

* (riminal Reference N& 47 ot 1914,
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