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- 1914 by the Actand the Rules on the presentation of petitions :
“Poxeer - Tor winding up do not seem to my mind to be as clear
Baxx, as they ought to be, and I, therefore, take the oppor-_

"LIMITED,

In the tunity of pointingiout that, in- my opinion, there is
é"::‘:;ﬁ’:; nothing in the Act or Rules which: deprives the Court
. Inre.  of the discretion which it has in every other case, so that

the Court may, if it thinks fit, refuse to admit a petition,
or, as an alternative course, give the company concerned
notice that a pétition has been presented, so that it may
take proceedings to restrain the petltloner from pro-
ceeding with his petition. - '

In this case the company has not pressed for costs -
against the petitioner, as I am told such an order would
be valueless to them, the petitioner not being a man of

“any means, and therefore it has consented to the peti-
tion being dismissed without ¢ costs ; otherwise, I should
‘have made the petitioner pay its costs.

Attorneys for the Bank : Messrs Matubhaz Jamzei—

ram § Madan.
Aitorneys for the petitioner : Messrs. Patel § Ezekiel;
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" APPELLATE CIVIL.
Before M. Justz‘ce Bemnan'and Mr. Justice Heaton. -

‘1914,
CJuly 7.

JOSHI LAXMIRAM LALLUBHAI ANDp ANOTHER (ORIGI\AL PLAI‘\I’IIFFS),
ArreLLanTs, ». MEHTA BALASHANKAR VENIRAM (ORIGI\'AL -
. DEFENDANT), RESPONDENT.® . . ' €. ‘

Limitation Act (XV of 1877), Schedule IT, Article 179—Limitation Act FIX :
of 1908), Schedule I, Article 182—Civil Procedure Code (Act XIV qf"
1882), sections 351 and 857—Decree on mortgage—Application for execu-
tion—Mortgagor's- petition for declaration of insolvency—Opposition = by
nrwrtgage‘e Judgment-creditor—-Stép-in-aid of emecution-—Limit'qtion. : L

An application by mortgagee judgment-creditor-in -execution of his decree,: -
opposing the insdlvency proceedmg of the mortgagor Judgment-debtm is s,';‘
ki Second Appeal No. 929 of 1913.
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step -in- ald of. executlon under Article 179, Schedule II of the L1m1tat10n Act

(XV of 1877), and Artlcle 182, Schedule I of the Limitation Act (IX of 1908).

SECOND appeal agams‘u the decision of E. ‘Olemeﬂts,
District ‘Judge: of Ahmedabad, reversing the order of
M. 1. Kadri, Suboxdmate Judﬂe of Umreth, in an
execution proceedmg '

The facts were. as under —

‘The plaintiffs obtained a decree on a mor tgaﬂe ‘xgdmsb
the defendant The decree was dated 19th September
_ 1903 'On - the 8th’ August 1905 the plaintiff judgment-
creditors apphed for the execution of the decree under
* darkhast No. 427 of 1905 and prayed only for the attach-
ment and . sale of the mortgaged house. No further
relief was claimed in the darkhast. "On the 6th January
- 1906 the .defendant judgment-debtor applied to be

. “declared an insolvent. The application for insolvency

was opposed by the judgment-creditors. TUnder the
. proceedings in execution of the judgment-creditors’
aforesaid -darkhast the judgment-debtor’s house was
sold on the 26th June 1906. On the 29th September

1906 the first CQurt' declared the judgment-debtor insol- .

vent and the jndgment—creditors preferred an appeal.
" Subsequently the first Court struck off the said dar-
khast for execution on the 7th December 1906 on two
grounds, namely, that (1) it had been satisfied and
(2) the judgment-debtor was adjudicated an insolvent.
- On the 6th December- 1910 the judgment-creditors’
appeal against the order of the first Court declaring
the judgment-debtor to be an insolvent succeeded and,

thereupon, they, on the 18th October 1911, presented -
a fresh darkhast, No. 462 of 1911, for the execution of

- their decree ‘and prayed f01 theudlrest of the judgment-
debtor.

The ]udcment-debtor contended that the darkhast
~ was time-barred,
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The Subordlnate Judge overruled_ the ]udgment-,
CLAXMIRAN - ‘debtore conten,tmn He found that - the - judgmeént-
Laviomudr crddifors wire entltled 6. have..the period beétween the
‘Barasuax.” 6ty January 196)6 and the Gth December 1910° daring:
Vesmay Which the ]udwment-debtor s application for insolvency

' © was pendm excluded . from being counted. towards'
,11m1tat10n - Thevrefore, follov'ving the ruling in Chinta-.
‘man Damodar Agashe v. Balshastri® he held that the
, dfukhast was in tlme

The ludgment debtol havmg3 mppealed the Dlstrlct

_‘jJudge found . that the darkhast was not 1n time. He,

therefore, reversed the order and d1sm]seed the dar khast;
observmg —

The case Iehed u-pon by the ,low(;l Court for treating d(ul\lmet 462 as a’

renewal of the pmceedmgs of 1906, C’lzmtaman Damodar v. Balshastri (I. L.

16 Bom. 294) 'is dlstrwulmmble, as_here ‘the Orwmal Dxrkhast did not asl\
© for the arrest of the judg ment-debtor, dr for anythm'r -else beyond the sale of
" the house. I.‘he judgment- creditor knowing of- the msolvenc; pwceedmns

_ought to have plesented A duI\lns for all -his m*nedtea I sce no equities, in

the case sufficient. to lead the Court to strain the mef\nmg of the Judlenl

decmmns on this p(nnt of limitation,

'The'plainjoiﬂ": judg‘_me'nt-creflitors‘ preferred ‘a secend':f
appeal. :

H. V. Dwatm for the appell‘mts (plamtlﬁ‘ judgment-'

: credltor%) --—Our second dalkhast for execution; thougn ’
presented more thran three: yeare “afteir the ﬁrst was
~within three years . from" the termination - of the judg- -
ment- debtors 1nsolvencv proceedlngs and those 1)110—
' ceedmgs opelated in law as an m]unctmn S

When a person is. decldled 1nsolvenb though not d1s-
charged ‘he cannot be arrested in execumon of a- decree
because the decree-holder cannot execute -his decree

- pam j?aS‘SM W,lth the: insolvency proceedmgs sectlon

0 °(1891) 16 Born. 204 ,



‘»1357 of the: ClVIl Plocedme Code of 1882 Pcmangupalh ! 9 %
- Seethai: amaya Nk Nan(lum Ramachendrudum Ganm L\wmm
"Datt v, Sh(m&ar Lal(z) : ','I‘*L"_H’H,A"

“In connectlon Wlth the hlst dalkhast the reason ﬂlvenf: poan
.by the, OOmt for stmklrm it off was the declalatlon 'v\J\zmew
of ‘the Judgment debtor’s: msolvency Yo the 01de_1 of .
“the CGourt had the-effect of staying ploceedlngs undel _
'~5e<,t1011 15 of bhe L1m1bat10n Act of: 187{ R -

" Where thele is @ tbmpomly bar to the e‘{ecutlon ‘of "
a demee the apphca‘tlon made aftel the bar is removed
is not. baired by’ hmltatlon Rmb a Naram Guma v. .
'Pachu Maity®, - - : ;

. Manubhai Nanab/mz for the rcspondent (defendant
]11dnment debtox) :—The dew Limitation- A(,b 1908, came
into. force on the 1st January 1909, " The darkhast having-
besn time- baued on- the 8th Auﬂusb 1908 (,ould not be

revived by ‘the new Act: sections 6 (a), (¢) and 8 -of

the General Clauses "Act. Section 15 of the Limitation
‘Act of 1877 dppheduonly to sults and not to ftpphcatmns
t01 execution.

Absummo that bhe ncw L1m1t1t10n Act of 1908 apphes
mstztwtlon of " the apphcamon was never restrained.
Moreover, the order adjudicating the judgment-debtor’
t0 be an” “insolvent existed only for one year and six -
months and the exclusion of the said peuod could not
bring the case Wlthm hmltatlon '

[nsolvency ploceedmgs do not pe se opera_te as an
injunction. An 01de1 unde1 section 351 of the Code of
1882 does not plupoxb to dlschmge the ]udgment debtm
50 as to bar his arrest. :

Divatia’ in 1ep1y —~Th<, hbeml (,onstluctlon put by
the - Madras. High Court. in- Panan Jupalh Seethara- -
ma _/a V. Ncm(lw é Pamachend/ uclu‘“ may be ddopted

) (1904) 28 Mad. 152, ..@ (1892)14 Al] %58
- (). (1896) 23 Cil. 437,



U

1914,

" LAXMIRAM

‘LALLopmAL -

V.
- Bavaspax-
o KAR
' VENIBAM.

 THE INDIAN LA’W’REPORTS [VOL. XXXIX

hven though sectuon 15 of the new Lumtatlon Act off
1908 be held inapplicable, the present case may be -
viewed from another standpoint. Our opposition to the

- judgment-debtor’s insolvency should be regarded as

a step-in-aid- of execution of our decree under Article

. 179 of the old Limitation Act of 1877, corresponding

with Article 182 of the new Limitation Act of¥#1908.

It was necessary for us to apply to the “proper Céurt”
to have the judgment-debtor’s insolvency seb asule
bef:ore we could apply for his arrest. '

© BEAMAN, J.:—The facts in this case are somewhat'
unusual. There was an ordinary mortgage decree of
the year 1903. The mortgagee applied for execution in
due course on the 8th of August 1905. In January
1906 the mortgagor applied under the old Code of Civil

- Procedure to be declared an insolvent. In his appli{

cation of August 1905 the mortgagee asked that the:
property might be sold, but did not seek any further
relief against the mortgagor. Accordingly in June 1906,

- the property was sold under this darkhast. In Septem{

ber of the same year the Court declared the ‘mortgagoi:

~an insolvent, although under section 351 it did not

discharge him. In December of the same year the Court
struck off the darkhast of August the $th, 1905, for two
reasons : (1) that it had been satisfied, (2) that the
judgment-debtor was now an -adjudicated insolvent:

.- The mortgagee appeared from the first in the msolvency

proceedings as the sole opposing creditor. Do
We ‘might find§ some difficulty, more, spe_atking_f

-for myself, I think a verbal than a real difﬁoult"y in .

bringing such appearance within the meaning “of’
the words “application to take some step- ‘in-aid  of

" execution under Article 179 (old), now Article 182 of,
-the Schedule to the Limitation Act. But as the result:

of those proceedings was against him, the  creditor,
appellant here, appealed to the District Court and
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succeeded We thmk that it is not putting too gleat a

_strain upon ordinary language to say that an appeal in:

: Such c1rcumstances fairly falls within the meaning of
“the ‘words : “an application to take a -step-in-aid of

“execution.” It is clear that as long as the insolvency
proceedings went in favour of the debtor, the creditor.

‘coul@not have presented any application in ~ordinary

~courde for the,further, execution of his decree with
,.the least hope of success. Two at least of the - ngh'
Courts in India had already put so liberal a construction-

upon the insolvency provisions of the old Civil Proce-
dure Code that an executing creditor must have fore-
seen that no application for the execution of the decree
'elther by sale of property or arrest of the person of the

,]udgment -debtor could have the least chance of success .

5o long as the judgment-debtor had been declared an
insolvent under section 351, even although he had not
Dbeen actually ~discharged within the meaning of
‘section 337. So 'that we think that in view of the
Court’s finding that this judgment-debtor was an insol-

‘vent early in 1906, the present appellant had no other

course open to him than in the first instance to get this
bar to the further execution’of his decree removed, and
the only way in which he could hope to obtain that
result would be by first opposing the insolvency peti-
tion in the first Court, and if he failed there, by appeal-
ing to higher authority. This he did; and although it
is unnecessary to trace the subsequent tedious’ proceed-
ings, it is sufficient to -say that his'last appeal could
not liave been made earlier than January 1909, that is to
%ay, ‘well Wlthln three years. of his present darkhast,

Adoptmg that v1ew it is unneceqsary to enter into

any of the other nice and difficult questions which have

‘been raised and adequately argued in the course of this

appeal. We do ‘not seek to' lay down. any. general

pmnc',lple upon any of ’Qhose guestions, but we desire to
o 818—4
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confine our judgment to the rather unusual facts before.‘
ns, and we think that we do no violence to the meaning

- of Article 179 (old), now Article 182, by holding that

the present darkhast is within threc years of the last
application made by the judgment-creditor to a Court to
take some step—in-'xid of the execution of his decree

For these reasons we think that the appeal ought_ to
be allowed and the judgment of the Court below
reyersed. _We direct, therefore, that th(, darkhast be.
restored ~and . that = execution o proceed upon it
according to law. We think that this %ppeal must be.

“allowed with all costs

Appeal allowed.
: G. B. R,

APPELLAT CIVIL,

7

quore My. Justice ‘Beaman and 11[1 Justice Heulon

’VlANJ UNATH SUBRAY ABHAT (ORIGINAL PLAINTIFF), APPELLANT,’ v.
k. SHANKAR ‘\IA\IJAYA (oRr1GINAL DEFENDANT), RESPONDENT

Vritti mavlzenabl_e——-Alzenatwn in special cases under special
: conditions—Local usage and custom.

As a general rule writtis are inalicnable. They may be alienated in_specialr
cases and under special conditions provided that such alienations can be.

- suppotrted by local usage and custom.

Rajaramv. Gameh“) referred to.

SECOND '1ppef11 against the decision of C. V. Vernon :

" District Judge of Kanara, reversing the decree of V V ’

Bapat, Subordmate Judge of Honavar.

The plammff sued in the yecu' 1908 to recover trom
the defendant- Rs. 49-15-11 ‘alleged to be due to him on

account of his purchase of a$ .share of avr u‘fz conswt-
1ng of cash allowance

# Second Appeal No. 574 of 1912.
(' (1898) 23 Bom. 131, -
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