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WANDAS PARASHRAM, a riry (RESPONDENTS AND PrLAINTIFES).™

Pakki adat transactions, incidents of—Wagering, defence of. ‘

From about the end of June 1908 the defendant, a young man, without much
expérience of business, entered into pakki adat transactions for the sale of
linseed with the plaintiffs who were a firm of Marwari ‘shroffs and merchants :
in a large way of business dealing as merchants and commission agents, largely
in cotton and to a small extent in linseed. There was one transaction in cotton |
between the. parties and the defendant entered into transactions inlinseed
to the extent of 4,000 tonsin all with the plaintiffs, which transactions

the ‘plaintiffs passed on to various purchasers, 39 in all, bét\vgen‘ whichm

purchaéers and the defendant there was no privity whatever. In the.contract
made by the plaintiffs with each of the said purchasers there was a term that
délivery should not be ngen to” the  firm of 'Narrondas Ra]aram & Co., a
Marwari' firm, who wete in the habit of insisting on’ dehvery and of
refusing to settle contmcts by the payment or receipt of differences. :

* The plaintiffs subsequently attempted to secure evidence to show that the
transactions between themselves and the defendant wére genuine transactions

" and not wagers. They endeavoured to induce the defendant to signua draft

letter prepared by the plaintiffs’ attorneys in which instructions were giyen for

‘the purchase of a small part of the 4,000 tons of linseed for the sale of

which the -defendant had entered into transactions with the plaintiffs and
ultimately induced the defendant to sign a draft letter acknowledging the
correctness of the statements made in a letter of the plaintiffs’ attorneys to
the defendant setting out the plaintiffs’ version of the transactions between the
parties. The plaintiffs further purchased and delivered 300 tons of linseed
in part fulfilment of their contracts with the 39 purchasers and asto the
balance of 3,700 tons the contracts with these purchasers were settled by
the payment of differences. It appeared, however, that the purchase of 300
. tons had been effected by the plamtlffb with the view {o influence the result
of litigation. » e

Held, that in view of the fact that the pakka adatia was not a _disinterested-
broker Lut a party to the contract wlhose intention to gamble or . otherwise
might well be known at the. inception of the contract, and that there was no

# Appeal No. 74 of 1912 : Suit No. 272 of 1911,
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prlwt.y bet\veen the defendant and the 39 buyers ﬁom the plaintiffs, the
B exlstence of such purchasers was only Televant as affordmg an indication of

‘the , plaintiffs’ intention at the timé . of the contracts .with the defendant, but

in view of the condition that*delivery should not be given to Narrondas
- Rajaram & Co., it appeared ihat it was not intended that del‘ivery‘ should be
given to the 39 purchasers by the. plaintiffs and accordingly the said 39
contracts were not a snfficient indieation of an intention on the part of the
plaintiffs.to call for delivery from the defendant.

Held, further, that on an examination of the business of the contracting
partiw and of the surrounding circumstances of the case it appeared that the
copmion inlention of the parties was that the plaintiffs and the defendant
_ shou?d deal in differences and settle that way and that accordmgly the suit

must fail. -

Bhagwandas v. KanjiV), discussed.

- THE plaintiffs in this suit were a firm of Marwari
“ merchants and shroffs doing business in Bombay in a
large way and dealing largely in cotton and to a small
extent in linseed. - The defendant was a Parsi of about
- 29 or 30 years of age who had won a large sum of money
in a sweepstake and thereafter entered into- speculative
transactions . in American futures and fine Broach. - In
June 1910 it appears that the defendant was persnaded
by one Hargopal, the imunim of the plaintiffs, to enter
into forward transactions in cotton, linseed, etc., through
the plaintifis as his pakka adatias and accordingly the
defendant deposited with the plaintiffs the sum of

Rs. 61,000 by two instalments as margin against the

transactions intended to be undertaken between the
parties. The defendant then entered into one trans-
action for thesale of cotton through the plaintiffs which
resulted in a small profit to the defendant with which
he was credited by the plaintiffs and also entered into

transactions for the sale of* 4,000 tons in all of linseed’

which resultéd in a considerable loss in ‘excess of the
margin money deposited by the defendant.
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1918, : After the above transactlons had been entered mto
" Burorst  the plaintiffs requested the defendant to sign a draft-

,I?UT;ON” letter to the plaintiffs prepared by their solicitors .to-

“Buaewan-  the following effect :—

DAS - o
PARASHRAM. * With. reference to the 4,000 tons of linseed sold by you as my pakka®

- adatia for September 1910 delivery T'have to request you to purchase on my
account from the bazar 250 tons. of ready linseed for the preseqtﬁa.nd deliver

~ the same against the coniracts made by you on my behalf. The value of -the
250 tons so to be purchased on my accotnt should be debited to my “accotint
.and I will pay interest on the same at 7 annas-per cent. per month all other
usual charges will be allowed.”

The - defendant refused to sign this draft but on
receiving a letter from the plaintiffs’ solicitors to the
* following effect :—

© “We are instructed by our clients Messrs. Bhagwandas Parashram to state.
that they as your pakka adatias under your instructions and .orders received
from . you on or about the respective dates mentioned below sold 4,000 tons
of linseed as under at the rates mentioned below :

1,000 tons on Ashad Vad 9 at Rs. 11-5-0 per cwt.
800 tons on Ashad Vad 15, viz. :— =~ -
500 tons at Rs. 11-10-0,
100 tons at Rs. 11-10-9.
100 tons at Rs. 11-10-6 and
100 tons at Rs. 11-10-7% and
2,200 tons on Ashad Sud 5 at Rs. 11-14-7} per cwt. dehvemble in-
September 1910. That the time to-deliver the said 4,000 tons of linseed
begins from tomorrow and according to the practice of the Bombay Market
the option to deliver the goods lies with the sellers. We are therefore instruct-
ed by our said clients to call upon and to require youto supply to our clients
the quantity of linseed agreed to be sold by you to enable our clients to carry
out ‘your aforesaid sales or to give our clients the necessary instructions to
: puréhase as much quantity of ready linseed from the Bombay Market and then -
to deliver the same against the sales effected Ly them on your behalf.

We are also instructed to state that our clients undertake not to buy ready
linseed or settle business without your mutual consultation or without your
written consent in that behalf, ' ."- B - 4

Our clients also inforfn us that they have on the 1st of July last received
from youRs. 61,000 as a deposit against the transactions and it has been
agreed that' interest at 7 annas per cent. per mensem is to run on the account
between you and them,” )
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The  defendant signed a_reply also drafted by the

plam’mffs solicitors to the following effect :—

“I beg to acknowledge receipt of your letter of date and in reply I confirm
;- what ig written therein, subject to correction in the event of there being any
ﬁjilstake

I shall give your clients instructions in the matter for purchase of ready
goods or buying by forward contract.” -

T}%ﬁer the plaintiffs frequently called on the
aefendant to deposit more malgin money on account
of his transactions with the plaintiffs but the defendant,
without definitely 1efusmg avoided dep051t1ng any’
further margin money.

'The plaintiffs in the meantime had passed on their

transactions with the defendant by entering into sub- ’

contracts with 39 purchasers for the whole of the 4,000
‘tons of lingeed involved and in part fulfilment of these
sub-contracts purchased and delivered 300 tons of
linseed, as to the balance of 3,700 tons these sub-contracts
being settled by pajrment of differences. The defend-
ant however was able to prove an admission by the

“plaintiffs that the 300 tons actually purchased by them

had been so purchased for the purpose of proving the
genuineness of the transactions between the parties in
the évent of litigation. ,

The plaintiffs sued the defendant for the amount of
the loss occasioned by the said transactions giving
credit to the defendant for the amount of the margin
deposited by him and for the amount of the profit on

the successful transaction in cotton. The defendant in.

his written statement stated inter alia that the common
understanding between the parties with respect to the
abovementioned transactions was that no delivery
should be given or taken but that differences only
should be dealt in.

The suit came on f01 hearlng before Mr, Justice
Beaman who decided in favour of the plaintifls. After
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reviewing the evidence and after dealing particularly
with the purchase of 300 tons of linseed by the plaintiffs
fof the purpose of provmg the genuineness of the
transactlons 1nv01ved in the suit thie learned Judge
said :— - ~

Cerfam]y had tlns been a transaction between the defendant and the
plaintiff-firm themselves I should, in view of that little additionals touch and
the virtual certainty that the plaintiffs knew exactly what the defeﬁdant had
in view, have been disposed to hold that they knew that the defendant was
merely gambling, and, therefore, neither they nor he at any time had the
intention of either gwm or taking delivery. But considering, as I
‘have already. said, that they immediately passed all these contracts on to
numerous other purchasers, I do not think there is any room left for any such

. conclusion,

The defendant appealed.

Strangman, with Davar, for the defendant-
appellant :—The plaintiffs are Marwari shrofls, dealing
principally in cotton and wheat; the defendant is-a
young man of no_experience who made his money in a
lottery. -

' (Refel'rfng to the sub-centract-s) every. single one of

‘these transactions was settled by cross-contracts except

one which wag given for the purposes of the Cour

Refers to In re Gievel), :

Jinnah, with Jayaker, for the phmmff-respond-

“ents :—The defendant has had business experience in

South Africa. His object is to make out that he is a
gambler but he is not to be believed.

Refers to the headnote in Forget v. Ostigny®.

- The- iﬁlaintiﬁ-ﬁrni “do business on a large scale, they
take and give delivery. They were employed as pakka
adatias by the defendant. On the receipt of his orders

(M [1899] 1 Q. B. 794, @) [1895] A. C. 318
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‘they put the orders on the market and sold. The

~burden of proof is on the defendant to show that the

understandlng was only to pay dlfferences -

Refers to section 30 of the Contract Act (IX of 1‘5( 2) “

Thele must be an agreement to Wager; what agree-
, ment is there here which is a wager ?

Refels to Blhagwandas v. Kanji®.; Perosha C’ursetju

V. Manekji Dossabhoy® ; Sassoon v. Tokersey®.
‘Strangman replies.
C. AV,

. ScorT, C. J.:—This suit was brought by the plaintiffs,
a firm of Marwari merchants, who act infer alia as
pakka adatias to recover from the defendant
Rs. 90,763-14-6 and interest as the amount fue by the
defendant to the plaintiffs as his pakka adatias in
respect of certain contracts in cotton and linseed.

The defence was that the transactions were Wagering
transactions and that, therefore, the sum claimed could
not be recovered : the defendant also counter-claimed
repayment of two sums of Rs. 50,600 and Rs. 10,400,
deposited by him as he alleged at fixed deposit but as

the plaintiffs alleged as margin-money or security in

respect of the contracts above mentioned.

The only contract in cotton was dated the 30th J une
1910. It was for the purchase by the'defendant from
the plaintiffs of 2,000 bales of Broach Cotton for March

1911. The market went in the defendant’s favour and

the contract was closed for Rs. 5,804-2-3 without any
delivery taking place. The defendant has received

credit in the account sued on for this sum. The linseed ‘

contracts are as follows :—

M (1905) 30 Bom. 205 at pp. 216, 217. @ (1898) 22 Bom. 899,
() (1904) 28 Bom. 618, ’
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One dated the st of July 1910 for the sale by the X
defendant to the plaintiffs of one thousand tons. of
linseed at Rs. 11-5-0 per cwt. Another of the 6th of

T uly 1910 for the sale by the defendant to’the plaintiffs -

of 800 tons at rates varying from Rs. 11-10 to Rs. 11-10-9

- per cwt. The plaintiffs further allege that the defend-

-ant orally agreed to sell them a further 2,200 tons ~of
~11nseed on the 10th of July 1910.

Applylng the recogmsed rule in all cases Whele the
defence of wagering contract is set up, the business of:
the contracting parties and the surrounding circum-

stances of the case must be examined.

The plaintiffs are Marwari shroffs’ and merchants in

" a large way of business who deal largely in cotton as

merchants and commission agents but only to a small
extent in linseed. They receive from constituents for

" sale in Bombay on an average notmore than 150 tons

of linseed in the year. The defendant is a Parsi, 29 or
30 years of age, who hasnever had any regular business.

In September 1909 he won a St.. Ledger Sweep of about
-a lac-and-a-quarter and thereafter entered into cotton

speculation in American futuresand fine Broach through
the agency of Messrs. Bruel & Co. after depositing
margin-money with them. The transactions proved
unprofitable but after paying his losses he received back
from Bruel & 'Co' the balance of his margin-money in

two sums, Rs 45 OOO and Rs. 10,161, This was at the
“end of June 1910. At that time it is proved that- the -

defendant and Hargopal, the plaintiffs’ then Munim,

“used constantly to meet in the evening at Chowpatty

and the defendant says Hargopal suggested he should

_deal in linseed in differences and settle in that way.

Business eventually commenced between the parties on
the 30th of June with the cotton contract above men-
tioned. On the 1st July the defendant signed a letter
stating he had given Rs. 50, ()OO on the previous day and'
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Rs 10,400 on that day ‘to be retained at intei*eéﬁigsu

security against business in cotton and linéeed -On
the 30th of August 1908 the parties went together to‘
" Messrs. Tyabp Dayabbai & Co., the plaintiffs’ solicitors,

where the managing clerk dla,tted a letter for the s1gn-1

- ture of the defendant. It ran as follows .— -

- With reference to the 4 ,000 tous of hnseed sold by you as my pakka adarias
for Septernber 1910 delivery I have to request you to pwchase on my account
from the Lazar 250 tous of ready linseed for the present and deliver the same
against the contracts made by you on my behalf. The value of the 250 tons so
to be purchased on my account should be debited to my account and I 'will

. pay interest on the same at 7 annas per cent. per month all other usual char, ges
will be allowed. '

The defendant however declined to Sign it. It seems
strange that a simple request to the agent to carry out
a small part of a pending contract should necessitate

- the intervention of solicitors. There can, we think, be ‘

no ‘doubt that the letter was intended to create evidence
from which might be inferred the genuineness of the
contract which would fall to be performed or settled in
the following month. On the following day the solici-
tors: were again requisitioned and produced anothey
draft in the following terms :— ’

We dre instructed by our clients Messrs, Bhagwandas Parashram to state
that they as your pakka adatias under your instructions_ and orders received
from you on or about the respective dates mentioned below sold 4,000 tons of
linseed as under at the rates mentioned below : 1000 tons on Ashad Vud 9
(Iht July 1910) at Ré. 11-5-0 per cwt.:

. 800 tons on Ashad Vud 15 (6t11 July 1910), viz. 500 tons at Rs. 11-10-0,
100 tons at Rs. 11-10-9, 100 tons at Rs. 11-10-6 and 100 tons at Rs,_ll-lO-H
and 2.200 tons on Ashad Sud 5 (11tl July 1910) at Rs. 11-14-7% per cwt.
deliverable in September 1910, That the time to deliver the said 4,000 tons
of linseed begins from tomorrow and according to the practice of the Bombay

Market the option to deliver the goods lies with sellers. We are therefore

instructed by our “said clients to call upon and require you to supply to our
clients the quantity of linseed agreed to be sold by you to enable our clients
to carry out your -aforesaid sales or to give our clients the . necessary instruc-

- BurIoRJI

211

v 1913,

RutroNs -
v

" *BHAGWAN-

DAS

PAnASHRAM.



212
(S UIE

BurJonrn
- RurtoNgI
S
BHAGWAN-
DAS

PARASHRAM.

THE INDIAN LAW REPORTS. - [VOL XXXVIII

twus to purchase as much quantxty of xead) linseed from the Bombay Market
and then to deliver the same ‘against the sales effected by them on your behalf."

We are also instructed to state that our clients undertake not to buy ready
lmbeerl or settle business without your mutual consultation or \wthout your
wutten consent in that behalf '

Our clients also inform us that they have on the 1st of July hst received’
from you Rs. 61,000 as a deposit against the trausactions and it has been;
agreed tlmt'iqtcrest at 7 annas per cent. por imcusm-n is to run on the account
between you and.them.

A reply was also drafted for the defendant by the -

-solicitors which the defendant did sign. It ran thus:

Bombay, 31st August 1910.

Messrs. Tyasst Davasaar & Co.,
’ Attorneys for

Messrs. BHAGWANDAS PARASHRAM,
DEAR Sins,

I l)ev‘ to acknowledge receipt of your lcttur of dateand in upiy I confirm
what is written therein subject to correction in the event of them being an)
mistake.

I shall give your clients instructions in the matter for purchase. of ready
goods. ' ’
Youwrs faithfully

i

The plaintiffs thus got an acknowledgment of a sale
as pakka adatias of 4,000 tons of linseed on account of
the defendant. It is to be noted, however, that when the
plaintiffs deal with Bombay constituents they usually
employ a broker. See for example the evidence .of-
the partner in Narrondas Rajaram & Co. and the agency .
by which the thirty-nine contracts for sale of linseed
in this case were effected. It does not seem clear that

" the incidents of the paklki adat relationship should be
“assumed to apply to the contracts of plaintiffs and

defendant of which the evidence affords no trace of an-
agreement between the parties. The case however has

"been tried on the footing that, the plaintiffs were pakka
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- adatias of the defendant and we will deal with it on’ 13,
that footing. A correspondencewas then commenced:—  Buriorsr
R L RuTTONST

Bombay, 9th September 1910. - U

. BrAGWAN--

Bursorst Rurrongt Bomaxsn Dusasu, Esqr. . * . DAS

. y - : : Parasuram,
Sir, '

Our clienfs Messrs. Bhagwand:is Parashram have pléced in our hands copy
of a letter, dated the 31st ultimo, addressed by their former solicitors to you
regarding 4,000 tons of linseed which you had instructed to sell as per particu-
lars given in the said letter and requiring you to place our clients in a position
to give delivery of the said linseed of . the quantity agreed to be sold by you

- and your reply thereto of the same date intimating that you would give instruc-
tions to our clients for the purpose of ready goods or buying by forward
contract. As onr clients have not received any. instructions nor any margin-

) money from you, we are now instructed to call upon you to furnish margin-

money amounting to Rs. 80,000 which with the sum of Rs. 61,000 already
deposited- by you as margin-money makes the sum of Rs. 1,41,000 which is

the approximate difference between the market rate of “today and the price

‘at which you have contracted to sell the goods and to give you notice that.

unless within four days from the receipt hereof by you our clients receive the

said mz;_rgih-money' or sufficient quantity of goods or you make arrangement

satisfactory to our clients to meet the contracts on due date our clients reserve

their right to make arrangements for closiug the transaction by purchase of

sready goods ov by forward coutracts as they may think proper holding you

liable for all costs, charges and expenses incidental thereto.

Yours truly,

(Sd.) BiokNerLL MERwANII and Roden.

Bombay, 12tk September 1910,

Messrs. BickNELL MERwWANJI and RoMER,
Solicitors, Bombay.

DEAR Sixs, : oo
: Re Bhagwandas Parashram and myself. -

Your letter of 9th September came to my hands on Saturday evening at 7 -
at Chowpatty. Iam afraid your clients have not laid all true facts before
youotherWise );ou would not have written the letter under reply. Hence I do
not think it advisable to reply.

“Yours faithfully,
(S4) Burior R. Douans,
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_ Bombay, 14ch Septémber »191'0. '

Bursor R. Bowmanii, Esqr.
Sig,
. Bhagwandas Parashram v. Yourself.

We have commumcated the contents of your letter of the 12th instant to
our clients.

Our clients state they have placed all true facts before ué and have also

placed the correspondence that has passed between you and them as well as
their former attorney’s letter to you of the 1st ultimo and your reply thereto

* of the same idem. If you however maintain that our clients have not placed

all true facts before us will you. please state what the true facts are as alleged
by you ?

Our clients state that our letter of the 9th instant had- been addressed to
you in respect of the linseed . transactions: only. but we find from the letters
addressed by you to them that you have entered into transactions of purchase -
of cotton for March next delivery and that at the.time these transactions were
entered into you. had agreed to deposit with them margin-money and had
‘agreed to depogit further margin-money if the accounts. deposited by you
from time to time proved insufficient to cover the differences. That as to
cotton transactions you authorised them to enter into transaction for sale of
cotton for March delivery against the cotton purchased and that by reason of -
the counter contracts cotton transactions resulted in profits payable to you in
March next but at your request our clients have after deducting discount,
brokerage and commission thereout credited to your account the balance of
Rs. 5,804-2-3 and sent you an acknowledgment through broker- Makanjl aud

- retained the amount with- ‘themselves with your consent as further margin on,

account of hnseed transactions.

: Th_at when the markef for linseed went up beyond the limits of the deposit
-our clients asked for further deposit and you from time to time promised to
pay the .same but you did not do so except as to the aforesaid sum of
Rs. 5,804-2-3 which you caused to be credited as aforesaid and our clients state
that since you received our letter of the 9th instant you had an interview
with our clients when you informed them that you would not deposit any”
margin nor give any definite reply till due date of delivery and since our letter
under reply our clients state that the market has gone up still further with the
result that to cover them a further margin of one lakh has to be deposited by
you with them under the arrangement and that they cannot wait further.

We are therefore instructed to give you this notice that unless w1thm ‘)4
lours from the receipt hereof by you, you deposlt a further sum of lupees one
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lakh, or comply with the réquisi({ons contained in our said letter of the 9th 1913;‘ o
’mstant our clients reserve their right to p1oceed in manner intimated by our , ~,,_
said letter. Borjosil :
Rurronn’
» Yours tru}y, o
(Sd.) BickNELL MERWANJI and RoMER. BHAGWAN-.

: . o Dpas

_ . : Panasunam.

DBombay, 28th September 1910,

Messrs. BickNELL MERwANII and RoMeg,

) Solicitors, Bombay.
DEAR SiBS,

Re Bhagwandas Parashram,

In reply to your letter of the 14th instant I beg to state that I am borry that
I could not reply to your letter carlier than now.

Will you let me know to what letter you refer in para. No. 2 of your letter ?

After knowing that I shall be in a position to give a detailed reply to your |
letter. ~ '

Yours truly,

' (8d.) Bursorst R. Bomanir

.

Bamba Y, 29th September 1910.,
] Bursorsr R. DUBASH Esqr
SIR, - | o
Referring to previous correspondence addressed by us to you ‘on behalf
of our clients Messrs. Bhagwandas Parashram, we are instructed by our clients
“fo remind you-that the last day for giving delivery of linseed under the
contract entered into by our clients as your pakki adat agentson your behalf
is the 30th instant, but that you have not yet made an arrangement for giving
delivery of the said goods. Our clients have purchased 300 tons for ready
delivery on your account and risk and provision has to be made for 3,700
* tons more, ' o .
We are therefore instructed by our clients to call upon you to provide for
3,700 tons of linseed to be given delivery of by the 30th instant within due
time and to give notice that in default of your compliance with the aforesaid
requisition our clients will, as your palkki adat agents, take such steps towards
the fulfilment of the contract as they may think ‘proper according to the
market rate of that day. ' ’
Yours truly,

, ] _(Sd.) BrcrxreLL Merwansi and Rouer..
H 1088—3 ’
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BomBay, 1st October 1910;
Bouwrior R. Bomawr, Esqrd
DEAR SIR,
In continuation of our previous correspondence we aré instructed by our
clients Messrs. Bhagwandas Parashram to inform you that the contracts for
4,000 tons deliverable on your behalf yesterday were dealt with by our clients

- ab follows 1—

By purch'xse of 300 tons at Rs. 13-15-0 as intimated in our letter of the

. 26th ultimo and 350 tons at Rs. 13-8-0, 2,575 tons at Rs. 13-9-3, 700 tons at

Rs. 13-9-0 and 75 tons at Rs. 13 8-10% per cwt.

.'The account of the runount pay‘lble by you will be made up and forwarded
to you in due course.

Yours truly,

(Sd) BICKNELL MERWANJI and ROMER

On the %Oth of September an interview took place at

defendant’s house between Hargopal and- a member of
the plaintiffs’ firm and the defendant and a friend in
the presence of a concealed shorthand writer. - From the

report of the conversation on that occasion which has
‘been proved it appears that the plaintiffs ;admitted that

the purchase of 300 tons ready (which defendant denied

he had authonsed) was done for the purpose of the
" Court’s proceedings.

Turning now to the surrounding circumstances-
proved on behalf of the plaintiffs we find that on the
occasion of each contract for sale of linseed by the
defendant they employed brokers to make small con--
tracts (thirty-nine in all) with various Marwari firms
for the sale of linseed aggregating that sold by the
defendant. In each case the contract was in the same
‘form, of which one of the conditions was ‘not to be
delivered to Messrs. N.'R. & Co” N. R. & Co. means
Narrondas Rajaram & Co. Itis explained by one of the
partners in this firm that they always insist on delivery
of produce contracted for, being large exporters—and

that is why the Marwaris boycott them in contracts of
‘the class under consideration. '
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The plaintiffs produce entlles in thelr books to show

that they have paid to the various Marwaris with whom

the contracts for the sale of linseed by which they covered

themselves were made, the dlﬁerences due on 3,700 tons, .
but the 300 tons was the only linseed actually delivered.

Of these two main facts appearing in the plaintiffs’
evidence the clause in the contracts relating to Narron-
das Rajaram & Co. is in favour of the defendant’s conten-
tion. The learned Judge says that the contracts both
selling and buying are made in the first instance as
between the pakka adatia and his client and that there-
fore the plaintiffs in form were the purchasersfrom the
‘defendant of the whole 4,000 tons and in form it was the
plaintiffs who sold to the thirty-nine buyers under the
- covering contracts that amount of linseed. According
to the decision in Bhagwandas v. Kanji®, which has
been taken in both Courts as correctly stating the
customary incidents ‘of the business of a pakka adatia,
the contracts of the plaintiffs with both sellers and
buyers must be regarded as being not only in form but
also in substance independent contracts for the pakla
adatia may at any time decide to set off one set of con-
_tracts, not against those which may have been their
occasion and cause, but against some other contracts
altogether. The selling client can never claim as of
right the benefit of any covering contracts entered into
on the same day as his sales but is always bound to be
- content with the personal guarantee of the adatia. If

‘then he can never claim advantage from any simul-

taneous contracts involving to another constituent of
the adatia the reverse of his own operations how can it
in fairness be said that if he seeks to establish an
intention to gamble, the existence of corresponding
‘buyers on the other side of the adatia must always leave
: uncertain the issue as to the real common intention of
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"Vthe parties to his contract ? Thele are in fact no pa1t1es
to the .selling contract but the client and his adatia -
who is the buyer. The adatia is not the disinterested

broker. Heis a party to the contract whose intention
may well be known at the time of its inception. The
learned Judge says that had this been a transaction

“between the defendant and the plaintiffs’ firm them- .
- selves, he should in view of the evidence of the purchase-
of 300 tons of ready linseed bought ¢ for the Court’s

proceedings’ and the virtual certainty that the plaintiffs
knew exactly what the defendant had in view, have
been, disposed to hold that neither plaintiffs nor defend-

~ant at any time had the intention of either giving or

taking delivery; but considering they immediately
passed all the contracts onto numerous other purcha-
sers there was no room left for such a conclusion. But
if, as we think it must be assumed, there was no privity
between the defendant and the thirty-nine buyers.their
existence'is only relevant if it affords an indication of
the intention of the plaintiffs at the time of the defend-
ant’s contracts. But the condition in the thirty-nine

«contracts barring delivery to Narrondas Rajaram & Co.

is we think indication of an intention that delivery
should not be called for. If this is the correct inference
the payments to the thir ty-nine buyers, assuming them
to have been seriously made, must be attributed to that_
form -of sperting honour which leads Marwaris to pay up
their gambling differences so long as they have money

“to do so. We are of opinion that the sub-contracts consi-

dering their conditions are not sufficient indication of
an intention on the part of the plaintiffs to call for
delivery from the defendant while all the other: circum-
stances which have been alluded to point to the conclu-

_sion that the cagnmon understanding was as deposed to
‘by the defendant that he and the plaintiffs should deal

in dlffelences and settle in that way.
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We reverse the decree of the lower Court dismiss the' 1918

smt and the counter-claim with costs. - S Buryomi.
“Attorneys for the appellant Messrs. Mulla and RUT,;‘:““:_:
: BEAGWAN-
Mulla . -
" Attorneys for the 1'espondents : Messrs. T Jabjz, Dah ya- PARASHRAM.
bhat & Co. -

Deciree reversed. '
H. 8. C.

APPELLATE CIVIL.

e

Before Mr. Justice Heaton and Mr. Justice Shah.

“CHATRU varanp ABAJI PATIL (or1GINAL DEFENDANT No. 2), APPELLANT, v 1918. . -
KONDAJI VITHAL PATIL (oriciNAL PrLaiNTiry), ResponpEst.® September 97"

Civil Procedure Code (Act XIV of 1882), section 257 A—Decree—Satisfaction—
Decree not carrying interest—Morigage passed in satisfaction of decretal debt
made payable in instalments— Interest payable on failure to pay instalments—

" Clovenant for interest can be severed from the covenant as to repayment of
princépal—-—Agmement not void so far as concerned principal. .

The plaintift obtained a decree against the defendant “for Rs. 800 without
interest, but with costs which amounted to Rs. 89-12-0.” In satisaction of the
decretal debt “and in - consideration of a cash advance of Rs. 10-4-0, the
defendant passed a mortgage-deed for Rs. 900 in favour of the plaintiff. The
amount of Rs. 900 was repayable in nine annual instalments of Rs. 100
each. On failure to pay any .one instalment interest was to be charged at the
rate of 1} per cent. per mensem ; and the-whole amount became payable on
failure to pay any two instalments. None of the instalments having been paid,
the plaintiff sued to recover Rs. 900 priucipal and Rs. 900 as interest. The
lower Courts held that the mortgage-deed contravened the provisions of -
section 257A of the Civil Procedure Code (Act XIV of 1882) but they passed
. adecree for Rs. 900 in plaintiff's favour, as the covenant to pay intcrest
was quite distinct and severable from the covenant to pay principal. The
defendant having appealed :—

Held, confirming the decree, that the priméxry and main agreement was to
pay & sum of money which was not in excess of the deggetal amount, and that
it-was only. on failure to fulfill that agreement that interest was to be charged,

© Second Appeal No. 833 of 1912.
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