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,1ower appellate.a Court Whﬂe deahng Wlﬂl th1s pomt :
thought that as. the order ‘of the.. Oth November 1908 -,

" related only to the recovery. of CObtb, that deduction “of
‘time. ought not to be made We think that it is perfect-._

ly immaterial for the purposes of the present point as to
whether the order of the 30th of November- 1908 1'elated‘
only to a part of the decree. -If the period durmg ‘which
the execution of the decree had been stayed is excluded '

© the present apphc‘wlon is cleally within time.’

1913,
Sept_em ber 13.

- We hold, therefore that the ap pllcatlon is in time.’
The order of the lower appellate Court is . reversed and
the case remanded fofdisposal accordmg to 1aW ‘ :

- All'costs to be costs 111 the apphca tlon.
: Order revcrsed ; case remanded.
' R.R.

oRiMiNAL' APPELLATE.

o

. qume ﬂh Justice. Macleod : on- reference from Mr Justice Heat(m and
' ‘ . Mpr. Justice Shak. - S

EW[PERQR ©. GANGAPPA KARDEPPA'*“-

Indzan Evedence det (Iof 1872), section 80— Co- accused—-Co;gfessmn« E
* Independent corrobor aho;z—Emdeme——P1 actice.

Elew en accused- persons ‘were tried for the offeney of dacoity. . There was o,
- direct. evidence against any of them. Seven of: these confessed, each. one&
implicating himself -and the rest. “They wers convicted on “their ‘own _

..confessions, . A " question arose whethcr thc rer aining four accused who,’-
: I'xgd ot confessed could be convicted solcly on the _confessions of the1r .o~
" accuged when' they were not corroborated by any mdependent “ev encc..’

Heaton, J. Was of op1n10n that -section’ 30 of the E\qdence Act xmde the
confessions, ~which ‘were already evxdence dn-the case, ev 1dence ag’tmst “the -
person nnphc‘itcd as Wcll as 'the other accused Shah, . held that sechon;‘

® Criminal Appea1 No. ’282f of 1,912;

et
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30 perrmtted the confessmn of a co—accused to be taken into~ consnderatlcm_k ) ;
along’mth other evxdence m‘.lt.he case ; but if there was 10 evidende i in the Gase  EMPEROR. ;

0uts1de those statemeuts, no <onv1ct10n based only upon the. cdnfessmns of. co- R LV
accused, was good.in law. meg to tlns dlfference in- opunon, the case was gﬁggﬁg‘;;i{
referredtoMacleod T, - o L T CR TR S e TR

LR BN W

Eeld that thexe was notlnup; in sechon 30 of the Indlan vadence Act 187 2 :
whlch pr evented the Court from conthmg ‘after takmg the confesqlon of o
co-ftccuaed into comlderatlo 1 ; but that the ng"h Courts in “India had laid
down a rule of practice whicl had all the reverence-of law, that a conv1ct10n
founded solely on the confemon of a co-accused could not be sustained,

«

Held, furthel that the canfesslon of one ¢o- ftccused could not be sald to be,
conobm ated by the confessiva of other co~accused i,

Per Macleod J. +—1I “douot think tlnt t eonfesqon -in sectlon 30 ean .bc )
restricted to an nnretracted v.onfesswn, as’ once a confewon is proved it may be
taken mto consideration. . o o : " o -

THIS Was an- appoal from COIIVICtIOIlS and. sentences
passed by F. K. Boyd, Sessions Judge of Bijapur. ‘

¢ There was a (dacoity on the 18th and 19th January 1913
nt the house of oie Amlnappa at Islampur. Gonsuier'
'"'Lble " property consisting of cash and ortiaments was.
looted and a number of - documents -and books’ ‘of
.account’ were  taken away. The dacoits" ‘were notl_'
; 'ecogmsed and the property was not traced. .. . -

Eleven persons Were later on placed for trml for the
dacmty There was no direct evidence against any_of
“them. rSeven of the accused made ‘confessions of their
gullt each one implicating hlmself and all the rest.
Accnsed ‘No.. 1 confessed . before the Commltmng
l\hglstrate Accused Nos.2and 3 confessed before a Third
Class Magistrate and again before the Commlttmg;;
Maglstrate Accused Nos 3,6, 7 and made confessions
before a Third Class Magistrate, but retracted . them
Dbefore the Commlttnm Magistrate. All of them retmcted
then* confeselons in the Sessions Court.

~The seven confessmg accused were conv1cted on theu'
own confescnons ang were. sentenced. .t T
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The remaiping four who had ‘fiot. confessed -wete
convicted solely-on the confessmns?&nﬁ, then‘ co-accused,
on. the followmg grounds =

I find myself here faced by. a mosf serious dlfﬁculty On. the one hand,
from the fullest consxderahon T can give'to the case, I have not the _slightest
. doubt that these accused dre guilty. ‘The cases of the other accused present
no difficulty. .But, after all, they have confessed and made some restitution- A ’
. fact for -which they are entitled t6 credif. Fxom the confessions- it seems
accused 10 was the nngleadel and. from a comparison of the value of the
“property stolen and of that recovered I am led to_ tlie conclusion that leading
parts were played by these four accused. If the others go to jail for this.
dacoity while these four accused go free it will amount, in my opinion, - to &
_travesty of justice On the other hand, I am faced with the’ ruling in Queen:
Empress v. K]zandza bin Pandu T(1890) I L. R.15 -Bom. 66] that no
‘ convmtlon can alone be based on confession of. co- accused—~a Tuling of Hns
v ngh Court with which, with the greatest -deference, I find T cannot agree, (I
ﬂegi‘“et that the- prowsmns of sectmn 432 of the Criminal Procedure Code do not
Bpply ) Sessions Judges: if they did, the difficulty wonld be easy to solve)
*The mhng is of 23 years ago and has not, so far as T can: ldlscower,"been
referred to in any: subsequent reported case of. this High Court. I thmk it
possxble even probable, that their Lordshlps would now dissent from 1t In
this behet' T venture, with the greatest deferencc, -to .state the’ grounds of
my d:sagreement

_The ruling is based on two reasons. The first is that, whlle conf.essmns by
’ co-accused can be taken into consideration under sectlon 30 “ they- are ot‘<
technically evidence within the definition given in section 3 of the Acte... ....and’
they could not, therefore, alone form the basis of a conviction.”™ I know
of no authority for the posmon that convictions can only he based Jon_
. evidence,” as defined. I can at once instance two cases in w huﬁ& perfectly
good convictions dfe not so based—on plea of guilty and on confedsion.” s In
,tﬁg ﬁxst of thesé cases tliere js no “ evidence,” and in the second there need";
‘not be any. A conviction might, too; be based on miatters of physxcal f&ot«.:
yet these are not “evidence” at all. “Proved,” as defined, depends ouf
=consuderat10n of “the -matters” before the Court—not the * evidence: ”:
"'c’nly The second reason is that such confessions cannot be wllov.e‘a such”
weight as can legally be gwen to the sworn testimony of ari accomphce who
gives’ ev1dence subject to crods-examination. That a' confessing - co- -acéised:
.ranks below an accomplice is a dictum to be found in many cases, W;th the
‘greatest ‘deference, 1 find myself unable to understand it. An accomplice .
‘has detual inducement to "implicate. It is the means whereby he "earns his’
pardon. The value of afﬁ oath in, such circumstgnees; I should take to be "
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.absolutely hnothi;n'g;

“5-He cah be- prosecuted for perjury, } but. that is-an extremely 1918,
;wmote pOSSIblhty -On*the, othet hand, a contesmng co~accused gwes*the fm
“guarantee ‘that he is tamn@ hlmself with' the same briish (Empv ess of Indm v. N T
Gcmmj (1879) 1L R. 2 All. 444). What thlS guarwnt s wozth is a giigiﬁ;’f
question in“each ‘case, bat at any rate it- m worth somethmg, Whlle an :
accomplice not only has no guarantee but,+s6 to- speak exactly” the contrary

This. guarantee may- very easily out- Welgh that grven by the f.act that‘
accomplices-can be: cross-examined. - Cross-examination;: in’ very many casés,

is a weapon ‘of véry doubtful ntility, In this: case, for- 1mtance I have no’

doubt that any” degtee of. cross- examlnatlon Would only have conﬁrmed the

truth of the confessions. - :

"1 etitute o submrt an ob]ectxon more’ - fundamental “The ruhng in”
’Khdndw, s case appears to me an actual alteration’ and limitation of the law.
“Section . 30 lays down.-that © the Court may take into consideration such’
confessmn The. ruhnu lays down that" the "Court - cannot take it mto..,r
conmdelatlon -except along with evidence.” If, this had. been thé intention
‘of the Legislature it would, or should, have been expressed. It has not been
j,expressed and eéven if it were the intention, 1t is mever legitimate: mterpretahom
‘to supply a casus omissus or to fill a lacuna, Y 'venture to think. that frf would
have been ‘perfectly right to lay down -that such confessions in such
5crrcumstances should be considered with extreme jealousy and suspicion, ‘and T
do not . consider them. But not.that in any éircumstances they’ cannot be’
tonsidered at gll. As Knox; J., said in' Emperor v. Kehri ((1907) L L,R. 29
.All 434) * Does the 1'1.w anywhexe forbld & Court.........from considering -at
all agamst persons trxed jointly...eiresed confession made by- one. of such
personb affecting hlmself and the persons who were being tried jointly, when such
confesswn has.been subsequently withdrawn ? It appears to me that this is -a
lumtatlon which’ does not exist in, and would have to be introduced into the words
“uséd in ~section 30 of the Indian Ev1dence Act, 1872, and that to" do 50" would
be nof~ 0 ﬁilow the law as it stands but to legislate™ at p. 439,

# This case 1s on a slightly different point (I quote it again on that point I'fféf_)
but the reasomng seems to apply. .-

The matter appears to me roughly parallel to ‘the question of the “valde to
‘ be attaclied to accomplice evidence on which hundreds of 1u11ngs—-heretofoxe—-£
‘have turned The true meaning of section 30 appears to me ag clear as that oj,‘\!
the much debated sections 133 and 114 ) of the Evidence Act.- There are
many and strz ong reasons why an accomplice, or a confession by a co-atcused,
should not be beheved But one must, and the other may, be considered.- And.
i, after full consuieratlon of these reasons, a Court ; believes either, then it must
‘xct on the behef I venture to think that the expréssion * Su¢h weight
as.can legally Zm gwen.... eese” (p..67) I8 ot correct . . know. of no law which
: prescnbes the zdezg é ,tg be ven to any kingd ot ewaence The law merely,
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- lays down what ewdence is admlssﬂ)le ‘a8 to the Welgh’c to be " attached to it
* after admission, to the best of my belief, it is entlrely silent.. (It may be. said’

tjhat the second part of section 133 of the Evidence Act is against this remark.
But,in my ofinign, that part of the . section, entirely unnecegsary, is -inserted
merely pro majore cautela, to bar a probable misinterpretation’ of the section.)
It could not, I submit, be otherwise, since the weight to be attached to any
évidence or consideration cannot be the same in any two cases. ) '

The case of “Yasin v. King-Emperor ((1901) L~ L. R. 28 C;zl 689) was

. quoted for the position that a retracted - confession should carry no ‘ weight
o as agamst an accused other than the maker, and that far more" corroboration

_would be necessary than in the case of accomphce evidence. . This case was
notv ‘quoted in Emperor v. Kehri ((1907) 1. L. R. 29 ‘Al .4_3_4), a_case of

. six years later than Yasin’s, in which a contrary view is taken. " I have quoted

thls case above.

In my humble opinion, the law governing these cases is this. ‘Confession‘s
by co-accused may, in any circumstances whwtever, be .considered. The
weight, if any; to be attached to them is a matter wholly dependent on the

‘;“mdlwdual case. Any Court would, at the best, regard them with ]ealousy
".and -caution : when retracted the degree of jealousy and caution ‘Would be,

higher : when also uncorroborated the degree of jealousy and caution would .be
«at its highest. But if; after consideration on this basis, a Cort believes such a

‘ confession, it can, and must, act on that belief. (Why the words™"* may take

into consideration™ are used, instead of “shall be relevant,”” I d6 not know.
Nor why in sections 25-27 the words * shall be_proved " are ised instead: of*
* shall be relevant.”)

Once thesé confessions are considered against these accused there - s, in my-
.opinion, an end of the matter. -1 entirely believe the confessions and can see
1O reason, neither is any suggested, why any one of accused should falsely
_implicate -any other.- It was argued in defence that all would _naturally®

.1mp11cate accused 1 because he had *“split ”.  But none of them knew thig ;'the
fact was mentioned for the first time in this Court. ' ‘

.\ The accused appealed to the High Court. _
"The appeal was argued before ‘Heaton and Shah JJ.
Qn the 18th Aungust 1913. . -

-The Court dehvered the Eollowmg ]udgments on the
28th August 1913,

_«HEATON, J. _:—-In this case eleven persons were tried -
fo_r dacoity,. seven out of the eleven either 'béfore:i_Tllird \
Class Magistrate or before the Committing Magistrate -
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“or botl. confessed to their guilt and .1mp11cated the

_ather four As: regfuds these. seven there Was other .

iyev1dence ,bes1des their. confessions: All eleven were
convicted and all have appealed.

- As regards the seven who - made confessions, I think,
the ‘evidence is conclusive.,

- The only matter which requires serious considera- -

tions as regards them is whether to their- confessions -
_the plOVlSIOIlS of section 24 of the Indian Evidence Act
.apply, so as to render them ifrelevant. The matter was
considered by the trying Judge and he came to the
conclusion that the confessions were relevant. - Accused

1 confessed only to the Committing Magistrate and

accnsed 2 and 5 before the Committing Magistrate
confirmed the confessions they had previously made.

Before the Committing Magistrate accused 3,6, 7 and 8"

repudiated their confessions and two of them Nos. 6 and 7
pr'oduced written statements. These two, therefore, had
evidently carefully considered the matter. T infer that
the others had done the same. Hence the fact ‘that
ace uSed 1, 2 and 5 confessed to the Committing Maglstrate
.i8 'in the circumstances a peculiarly strong reason for
Tholding ‘that the confessions of all were ‘given in a way -
that did not offend against the provisions of section 24
«ofithe Evidence Act. This inference is confirmed by the
manner in which the confessions were recorded and: by*
the assurance of the Maglstlate who recorded them that
“they were voluntauly made.

Against this is the circumstance-that the cbn‘fessing.

accused were in each instance for three or four days in

the custody of the Police before they confessed and that

whilst in such custody they produced property alleged

to be stolen.. How it came about that they were so long-

in police. custody does not app_ear. Accused 3, 6, 7. and
8 were _all defended by three pleaders but no cross-
examination of witnesses was direcfed to this matter.

1913,

EMrErOR

o7 "
GANGAPPA

. Karprrra.
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w1918, - 'The Magistrate who recorded the confessions was aware
" Ewmpegror | Of it : yet he was’ satlsﬁed that the confessions - were
R A

(FANGAPPA Voluntary

Karpppra, I do. not ﬁnd any good 1eason “for 1e]ect1ng these‘

confessmns “They appear to me ‘to be 1elevant

I would, therefore, confirm the conv1ct10ns of accused
’Nos 1, 2, 3 5,.6, 7and8

As regards the other four, questlons on Whleh my-.
learned colleague and myself are not agreed have
~ arisen. '

Against the other four, there is nothing substantial
| to show that they took part:-in the dacoity except the:
" confessions of the othel seven. It has been contended
first of all that, as was decided in the case of Queen~
- Empress v. Khandia bin Pandu®, thé confession of a

co-accused is not technically evidence, and that, therefore, :
a conviction based on. the confession of co-accused,
W_hether onéormore than one, is illegal. As to this point, -
so far as my own Knowledge goes, the ruling where it
asserts that the confession of a co-accused is not evidence,
has not in practice been followed. The confession of a
co-accused has always within my experience béen treated
as evidence. ' The. Special Tribunal of three Judges, of
‘which I was a member, which tried the Nasik Conspi-
racy case®, certainly did treat the confessions of co-
accused person as evidence. These confessions were
tested as far as possible, and were weighed by such.
knowledge and expenence as we possessed,-and we
determined - whether they had or had not plobatlve
force : that is to say, we dealt with them precisely as-if-
‘they were evidence. - Undoubtedly, in my opinion, they
fall within the definition of evidence in the Evidence
“ Act ; for, these confessions are documents submitted to
. the 1nspect10n of the Cour+ 'Then section 30 by its éwn

W (]890) 15 Bom, 66 , @ (1910) Cases Nos. 2, 3 and 4 (Unrep)
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‘terms apphes only where thé confessmn is proved that

_is, it applies only to a confessmn Wthh has become.v

: ev1dence in the case, and the section prov1des that. it
may then be taken into consideration agamst the person

“implicated as well as agamsb the person makmg its

These words, in my .judgment, -are exactly- appropnate
1o makmg the confession, Whlch isralready evidence_in
the case, evidence’ agamst the person 1mp11cated as well
as the other accused. There ‘are authofities on the
point but the only one I will refer:to is E’mpress V.

“Ashootosh Chuckerbutty®. In this case the Judges did-
-regard the confession of a co-accused as evidence for-

reasons which to me are convmcmg ‘Therefore it -is,
~that T feel bound to dec_:lme to follow ‘the - ruling in

- Khandia’s case and feel that I must treat the confessions’

of the co-accused as_ ei(iden‘,ce for the purpose of all the
accused

- The second point. is that even so - 1egaldlng the

conféssions, they are evidence of so peculiar a character’
that to found a conviction on that class of evidence.

~alone is illegal, and for this proposition there is’ the

_authority of the Calcutta case already referred to. But’
~to_this proposition - also I must. respectfully demur.
* There is, I believe, no law whatever prescribing the .
credibility of evidence. Matters relating to the admis-
sion of evidence are matters of law, but the credlblhty\

.of evidence is a matter left to the knowledge, experience
and logic of the Court. that has to decide on the

evidence. I think that much of the confusion which
has arisen, more particularly in the case of accomplice
evidence, has arisen out of the fact, that'questions of
credence and questions of law have not been rigorously

kept apart but have been confused together.- Moreover
I think that if a Court lays down a rule touchmg the

credibility of ev1dence it .does that which it has no5

' (1878) 4 Cal. 483. _
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authority to do and . which it ought to be against the
conscience of the Court to do.  How can a Court, how-
ever eminent, lawfully say. that a Jury in some future (
case shall not be convinced by some particular class of
ev1dence ?.

" "Dealing w1th cases of the four. appellants ag'unst'
whom there is nothing but the confessions of co-accused,

~ thematter in my judgment stands thus. The conf_essmns

are admissible in evidence. They are not found by the
Sessions Judge to offend against any of the provisions of

-the Indian Evidence Act, and I do not think they doso.
coffend. T think also that they are substantially true
- statements  and are not the result of police or other

tutormg A careful perusal of the statements themselves
convinces me of this.. It is perfectly true that you
cannot - from the statements collectively gather -with
éybsolute precigion either what the maker of each state-
ment himself did or what ‘each one of the others did.
But this, it seems to me, is due to the fact that each of
these accused persons told his own story in his own

“way. I have, therefore, come to the conclusion that we

have here the implication of four accused persons from
seven different and independent sources.. To my mind,"

‘as a matter of human knowledge and experience, it is

‘almost inconceivable that seven men should. indepen-
dently falsely accuse the same four persons. -If, as T

‘believe to be the case, the seven accused have indepen--

dently implicated the other four, then I regard the
evidencein this case as coming nearer to scientific proof
than is to be found in the majority of cases in which
persons are convicted.

It has I am aware, been held, and it 1s often argued
that one accomplice or one co- accused cannot COI‘IO--
borate another. Why this argument "is advanced - is.
difficult to understand, when one refers to the comment
on iil. (b) to section 114 of the Evidence Act. That
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4comment glves precisely this kind of corroboration as "

in cer taln cn‘cumstances a sound foundatlon for belief. -

-1 should therefme confirm the convictions of all the; |
. eleven accused, ‘but as my learned colleague is of a_'
different opinion as regards accused Nos. 4, 9, 10 and 11;

~ this-case will, as regards them, have to be referred to a
thlrd J udge

~ SHAH, J. ——In this case eleven persons Wele ]omtly

“tried on a charge of ‘dacoity under section 395 of the

Indian Penal Code. All of them h,ave been found gullty
'“‘by the lower Court.

- The. present appeal is p1efe11ed by accused Nos 4, 9 '
; 10 and 11,° -

There can be no doubt in this case that a dacmty Was

~ commltted at_the house of one Aminapa.. The main
question in the appeal is whether the accused Nos. 4, 9,
10 and 11 are ploved to have taken part in the dacoity.
‘"The case against them rests chiefly upon  the confes-
sional statements of co-accused Nos 1 to3 and 5 to 8.

In addition to these statements ‘the learned Goveln--
ment Pleader has relied upon two. circumstances : viz.,,

(1) the production of certain cash by accused No. 4 ;

and (2) the ¢onduct of accused Nos. 9 to 1lin 1ema1n1nﬂ
away ‘from the usual quarters. for some time. The
learned Sessions Judge does not attach.much_ impor-
- -tance to these circumstances. I think that the pi*qduc_-
- {ion of cash, which is not indentified as being part of
" the loot, does not afford any corroboration of the guilt
“of accused No. 4. As regards the conduct of accused

Nos. 9 to 11, T am unable to attach much weight to'it, as,

eby itself it is qulte insufficient .to afford any material
K corroboratmn to the confessional statements of the co-
caccused. The - two accused Nos. 9 and 10 in- fact
surrendered not long after the warrants were issued.
The case against the. appellants must rest ultimately on
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the 'éohfessioﬁsf‘{ of ‘the’ co-accused. I agree with the,
Sessions Judge that “If these four accused persons are

. to be convicted, the convictions: éan be based only on.
-the confessions of co-accused considered against them

under section. 30 of ﬁhé ‘Evidence Act.” |

.- Coming now to these confessions the learned Sessions

Judg®e has declined to follow the ruling of this Court in

. Qiteen-Empress v. Khandia bin Pandu® -and has“given‘

his'reasons for adopting the view that if a Judge feels

‘convinced of the truth of the story as contained in the:

confessions of the co-accused, not only may he consider
the statements but he is bound to act upon them even
though there may be noevidence outsidethose statements-
to‘conroborate the story in material particulars. I am
unable to agree with-the Sessions Judge in his view
that the decisions of this Court and of all the other High
Courts in India, at least Madras and Calcutta. High

‘Courts, have put an erroneous 1nterpretat10n upon

section 30 of the Evidence Act. I feel clear- that the
confessmns of co-accused may be taken into consideration
under section 30 of the Indian Evidence Act along with
other evidence in the case : but if there is no evidence
in the case outside these statements, a conviction based
only upon the confessions of the co-accused is not good-in
law, The confessions of the co-accused could not be
cons1dered at all against the other accused but for the
provisions of section 30 of the ‘Indian Evidemnce Act.

These confessional statements are not made on oath and.

“have - not been tested by cross-examination. - Their

evidentiary value is very low. They stand on .a much -

lower footing than the evidence of an accomplice. - It is.

clear, therefore, that” obvious considerations of justice

‘require that a. Court, before acting upon such statements,

should insist. upon independent. corroboration from

® (1890) 15 Bom. 66,
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other evidence in -the case.in' material particulars. '-.- '

spartlcularly as to 1dent1ty

‘Tt is' not a matter. of much moment 10 my mmd ' 

"Whether these statements are treated as evidence in the

-case or are treated as matter which may be taken mto.
cons1derat10n under section 30 of the Indian Hvidence’

Act. The substantlal dlstmctlon Whlch the Courts have
'mS1sted upon is that the matter (or ev1dence) which
may be taken into consideration under section 30 of the
Evidence Aet stands on a different footing -from the

other evidence in the case. No matter which can be

taken into consideration only under section 30, if theve is
no evidence other than such matfer,"caﬁ torm the basis of
a legal conviction. I understand this to be the effect of
‘the’ rulings to, whicl I shall presently refer.

The Madras ngh ‘Court has conmstently adopted thls
" view almost ever sinc¢e the passing of the Evidence Act :
See: Proceedmgs 24th - January 18730 ;  Reg. V.
Ambzgm'a Hulagu® ; Giddigadu v. L’mperor(s)

- A Full Bench of the Oalcutta ngh Court so far bick
‘a8 1878 accepted this view in.the case of Empress v.
: Ashootosh Chuckerbutty®. The same conclusion has
been* expressed in the recent case of Kmperor v. Lalit
Mohan Chzw/cerbutty(‘” by Jenkins, C.J., as follovvcs —

“The Ianguage of the séction is guarded and the history’ of this Act Ieaveq'

me-in no doubt that this section ,was . designedly framed in these terms.
While admissions, a word which embraces confessions, are by section 21 relevant,

and may be proved as agamst the person making them, all that section 30

provides . .is, that the Court’ may take into consideration, as against other
persons. This distinction of language is significant, and it appears to me
that jts true effect is, that the Court can only treat a confession as lendmg
'assmance to other’ evidence against a co- accused. Thus to illustrate my
meamng, in the view I take, a conviction on the confession of a co-accused

0 (1873) 7 Mad. H. C. R. App. xv. @ (1909) 33 Mad. 46,
@ (1876) 1 Mad..163.. . (4) (1878) 4 Cal. 483,
. © (1911) 38 Cal. 559 at p. 588,
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_alone would be bad -in law.  This reading of the section appe'ns to ‘me_ to
" gain confirmation from the Ianguage of sectlon 5.

-The Allahabad High Court also accepted this view in’

- Empress of India v. Bhawani® and Queen Empress v.

Nirmal Das®. Tt was suggested in the course of the
argument. that the Allahabad High Court has dissented

from the view in the case of Emperor v. Kehri®. In
this case no reference is made to Nirmal Das case,

and, as I read the judgments, I think that the obser-
vation of the learned Judges expressing their dissent
from the view of law taken in the Calcutta Full Bench
case were not necessary for the decision of the case. .At

‘any rate, the fact remains that the Allahabad High
“Court has not definitely dissented from the views
accepted by it in Nirmal Das’ case.

So far as thls Court is concerned it has consistently

taken the view which has found favour with the
‘Calcutta and Madras High Courts : See Reg. v. Tmmva(“”
“and Queen-Empress v. Khandia bin Pandu®. So far

as I know this Court has never allowed a conviction

“based entirely upon. the confession of co-accused to
stand. It is argued by the Government Pleader that
‘the judgment in the Nasik Conspiracy case is not
. consistent with this view. I do not- find fmythlng in

that judgment which can be said to be in conflict with

_ the rulings of this Court. It shows that the confessions
- of co-accused were considered against other accused
" under section 30 either as evidencé or matter which may.
“be taken into consideration under the said section. The

question whether the confessions of co-accused when
takien into consideration under sectlon 30 could form

‘the basis of a conviction in the absence ot other ewdence

in the case apparently did not arise and was not

" considered in that case.

W) (1878) 1 AlL664. . ® (1907) 20 AlL 434.
@ (1900) 22 AlL 445, © @) (1876) Ritanlals Cri. Cas. 108, °
© () (1890) 15 Bom. 66,
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"By the decisions of this Court I am bound. T mfxy

,add howevel ‘that T entirely agree with the. decisions s, Ewmerron

which, broadly speaking, accept -the view ‘adopted by

“this Court. . In my oplmon they lay down a safe and -

sound rule- that no convmtlon ‘based only  upon mattel
- which can be taken into cons1de1at10n under sec‘olon 30
is good in law

‘There is one more consideration to which I may’

advert. ‘Tt is a significant fact that though by Act IIT of

1891 a proviso was added to section 30 with a view to get

rid of the eﬁect of certain rulings, such as Reg. v. Amrita
Govinda® and Badsi v. Queen Empress®, nothing was

“done then nor has anything been done thereafter by the

Legislature to get rid of the effect of the rulings on

- this' point by adding .any proviso to that section or by

adding appropriate words to section 133 of the Evidence
Act.

I do not' consider it necessary to vefer to the 1*“77
relating to the evidence of an accomplice in connection

“with this point. I may, however, add that ill. () to~

section 114 in ‘my opinion refers to the testimony.of an

d()COlllleCb The other illustrations qualifying ill. (b) ’
“also .have reference to such testimony  and have no

bearing- whatever on the present.question relating to the
. confessions of co-acciised to be taken into consideration
under section 30.

In this case there being no other evidence tending to

the convictions.of these appellants and the confessions’

“of the co-accused being insufficient by themselves to
justify these convictions, I would allow this appeal.

Assuming for the sake of algument however, that the -

confessions of the. co-accused may form the basis of a
legal ‘conviction, I have to consider whether the confes-
"s1ons of the co- accused in tlus case couobomte one an-

W (1873) 10 Bom H. G R, 497 - ® (1884) 7 Mad. 579:
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~1913. " * other in material particulars andprove beyond reasonable:
‘Eurzron  doubt that the-appellants took part in the dacoity.- The
CantirEa ‘confessions to be considered are made Dby accused No. 1’
Kappeers,  before the Committing Magistrate, by accused Nos. 2 and
5 before a Third Class Magistrate and ‘adhered to before
the Committing Magistrate, and by accused Nos.' 3, 6,:7
and 8 before a Third Class Magistrate. The accused
Nos. 3, 6, 7 and 8 retracted their confeselons before the
.Committing Magistrate and adhered to their retracta~
tions in the Sessions Court. The other accused Nos 1,
2 and b have 1‘et1'acted their confessions in the Sesslons
Court. .- ' , '_ "
‘In the first place as all’ the confessions are 1etlacted
it is most unsafe to place any reliance on them against
the’ co-accused. Secondly, it is clear in this case that
_these several accused were not airested on the spot and.
“the account, which they give in their respective confes-
sions, is not an.account given soon after the occurrence
If the dates on which these several accused Wele
- arrested, when they were brought to Islampur, and -
when all of them except No. 1 were taken to the Third
' Class Magistrate for having their confeselons 1ecorded
be carefully examined, it is clear that there is no.
guarantee in.the present case that all the accused were
kept separate and that they gave their accounts indepen--
dently of one another. From the accounts which they-
give of the occurrence, and particularly of the persons’
who took part in the dacoity, I am unable to say that
previous concert is highly improbable. None of these.
‘confessing co-accused is entitled to any particular
-copsideration on the score of good character. .In fact,
none of the conditions contemplated in the illustr ations
- qualifying 111 (b) to sectlons 114 is found to ex1st ,1n
the pleeent case. . »

. Fur thel these statements have not been and cannot
he tested by cross-examination and are not. made on



'VOL XXXVIII] BOMBAY SERIES

} oath I am unable to agree Wlth the learned Sesswns :'Y

J udge when he says that in. this case he has no doubt -
that any degree of cross-examination would only have
\iconﬁlmed the truth of the confessions. This is an
assumptlon Wh].ch it is easy to make but difficult to

substantiate. I, for my part, am- unable to say that

‘cross- examlnatlon would have only confirmed the tluth
of the statements in thls particular case.

Havmg 1ega1d to all these conmderatmns I am unable :

to place any reliance upon the confessions- of the co-
accused so far as they implicate persons other than
- those making the confessions. I do not consider- it
necessary to enter into a detailed consideration of these
‘statements. Afterr considering them carefully I feel
.clear that they fail t6 establish beyond reasonable doubt
‘that the plesent appellants took part in the dacmty

= I am of opinion, ‘therefore, that the convictions and
sentences should be set aside and the appellants (ze
i‘accused Nos. 4, 9, 10 and 11) acquitted.

_ .Owing to- thls difference of opinion, the appeal was
“heard by Macleod, J., on the 13th September 1913. -

Desai, with G. 5. Rao and H. B. Gumaste, Tor the
appellants :—It is undisputed that thé only evidence:
against the appellants is the confessions made by seven

co-accused at the trial. These confessions are no
evidence and cannot by themselves support the conv1c—'
" tion of the appellants.

I subm1t first, that’ the Sessmns J udge was bound by.'

the. decision of Queen-Empress v. Khandia bin
Pemdu(l) ; and he ought accordingly to have acquitted

“the appellants. Secondly, the confession of a co-accused.-
" i no evidéence; the Court may take it irto .con-

* sideration ; but no conviction can be based on it so long

M >(1890) 15 Bom. 66.
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-as it is uncorroborated: - Thlrdly, even if the Court
- treat it as evidence, then reg )'dld must be had to the

rule of conbtrucmon laid down in an unbroken series. of
decisions in this Court that the uncorroborated. con-
fession of a co-accused is not enough «to _warrant the

conv1ct10n of the accused )

-The decision. in Queen-Empress ‘v. Khandia bin
Pandu® was binding on the Sessions Judge. - The

‘appeal should therefore be allowed on this short point,

and the appellants should be acquitted.

" Secondly, the confession of a co-accused is mot
evidence as defined in section 3 of the Indian KEvidence
Act, since the co-accused is not a witness, nor'is his
confession a documentaly eviderncg. Section 30 ulso
does not make it"evidence. It can at most be supple-
mentary evidence, but 1ot evidence by itself. In other
words, it is quasi evidence, its effect -bemgflimited:
see Queen-Empress v. Khandia bin Pandu® ;. Emperor.
v. Lalit Mohan Chuckerbutty®.

'I‘hndly, the point-is concluded by a long series of
decisions in every High Court : see Queen v. Chzmder

'Bhuttachar]ee@) Barindra Kumar Ghose ~. Bm-
_peror® ;. Reg. v. Ambigara Hula gu® ; Giddigadu v.

Lmperor 0 Queen-Empress v. Dosa Jiva® ; Qewen-'
Lmpress v. Khandaa bin Pandu® ; Reg. v. Wi asapa(s)

Queen-L'mpressv Bayaji® ; Queen-Empress v. Ganapa-
‘bhat(“’) The case of Emperor v. Kehri® is against
‘the current ; but it appears that the confessmn thepe'

was conoborated

‘W (1890) 15 Bom. 66. o © (1909) 33 Mad. 46.”

@' (1911) 38 Cal. 557 at pp. 587, 588. () (1885) 10 Bom.-231
~ ) (1875) 24 W. R. 42 (Cri. Rul). - () (1876) Ratanlal’s Cri. Cas.’ 108,
19)°(1909) 37 Cal. 467 at p. 505 ()" (1886) Ratanlal’s Cri. Cas. 311.
) (1876) 1 Mad 163.- ‘ (10) (1889) Ratanlal’s Cri. Cas 456,

(1) (1907) 29 All. 434 at p. 441,
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,agamst the confessmg wceused but as. against, the co-
accused, a retracted confession has no weight at all : see
Yasm v:. King-Empero r(l) ,

Strang gman (Advooate General) with S. S. Patkar,

'Govelnment Pleader for the Crown: -Seetlon 30-of the

Indlan Evidence Act says that the Court may take the-

»‘confeselon of a co-accused into consideration. It can
: only do so by treating it as’evidence. The Hvidénce
Act states first of all, what is evidence.” It then proceeds
“to consider, what is relevant evidence ; and it finally
-addresses itself to the question, what evidence amounts

to proof. It provides nowhere for the guanium of-

- evidence to be given in any particular case. .The con-
fession of eo-‘zccueed is evidence ; and a conviction may.
'_ be founded on ‘that evidence: see JEmperor V.
 Kelni®, . 4

~Tn. the present case, seven accused persons have con- ,

tessed, several of them on more than one occasion. Each

of thém is -corroborated in material particulars by the .

.rémaining confessions.. They are cumulative. They
are believed by the Sessions Judge to be true. ~They can,
- therefore, support by themselves the conviction of the
B appellants
" “Desai, in reply.

O’zw a(lv vult.

MACLEOD, J. :—1In this case eleven persons were trled B
]omtly before the Sessions Judge of Bijapur sitting-

with Assessors on a charge of dacoity. = All were found

_guilty and sentenced to various terms of imprisonment.

" Accused Nos. 4, 9, 10 and 11 preferred an appeal to the
-High Court which was heard by Heaton and Shah,-JJ.

A1), (1901) 28 Cal. 689 at. p. 691. @ (1907) 29 All 434

7 Fu1the1 the confessmns in the present case are all
retracted. The “retractation may not have. ‘any effect
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The learned Judges having differed, the appeal has been
referred to -me for final de01s10n

It is adnutted that. there is nothing on the. record
which can be said to implicate the appellants in the.
dacmty, which undoubtedly was committed on the 18th-
19th January 1913, except the confessions of the othel_i
seven. persons who were tried jointly with theappellants.
No. 1. confessed before the Committing Magistrate ;
Nos. 2 and 5 confessed before the Third Class Magiétrate_
and the Committing Magistrate ; Nos. 3, 6,7 and 8
confessed before the Third Class Magistrate but

retracted their confessions before the Committing

Magistrate. Before the Sessions Judge all ’ohe ‘con-

fessions ‘were retracted.

Section 30 of the Evidence Act ig as follows —

* When, more persons than one are being tried jointly for the same oifeacé,
and a confession made by one of such persons affecting himself and some other-
of such persons is proved, the Court may take into consideration such con-
fession as against such other person as well as against the person who 'makes
such confesswn :

It seems surpusmg that th1s section which has- given
rise to'so much discussion, so much conflict of judicial
opinion, as to its real meaning, should have continued to
exist without amendment

The confessions made by the co-aceused aﬂectmg
themselves and the appellants having been proved the-

. Ooult was entitled to - take them 1nto consxdexatlon as’

agamst the appellants o ;
* Tt seems to me immaterial Whethe1 such a confessmn-

" is called ¢ evidence’ or ‘ matter’. If anything that a

Court may take into cons1derat1on to enable .it" to come
to a conclusion whether the guilt of an accused ‘person

. is.proved, can be called evidence, then the confession is

evidence, but that part of it which affects another

-accused is not evidence as defined by the Act, ”and_ t’h‘e‘
fact that it is included in the Magistrate’s record of what
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the confessing accused admltted agamst h1mself Whlch
is relevant, in my opmlon makes no difference.

It has been argued for the appellants that as a iﬁétter

of law the Court could not conviet on. these confessions

standing by themselves, that the confessions referred to
in section 30 must be unretracted confessions, and that

in any event the section must be read as if it said that .

the confessions might only be taken into consideration
along with other evidence against the accused.

1 do not think that ¢ confession ’ in section 80 can be”

_ restricted to an unretracted confession, as once a con-
fession is proved it may be taken into consideration.
Nor do I think that words can be read into the section
when there is nothing in the section to fetter the discre-
tion of the Court, or that there is anything in the section’
itself which prevents a Court from convm’mng aftel
_ taking the confession into consideration. -

~ But I do think that the High Courts’in India lmve, as
they are clearly entitled to do, laid down rules of
practice which deserve all the reverence of law, so that
_they ought to be observed by Judges when exelcwmg
their discretion under section 30.

It was decided in this Court in QrueenéEmpress V.
Khandia bin Pandu® that a conviction founded solely

on the confessions of co-accused could not be sustained.

My brother Heaton has declined to follow that decision
because the ratio decidendi was that the confessions of
the co-accused were not technically evidence within the
definition of section 3 of the Act, and this Couit has since

. then repeatedly held that such confessionswereevidence.
But as I have already stated, if these confessions can be
called -evidence, it can only be by using the word
‘evidence’ in a wider sense as meaning ‘any matter
which the Court may take into consideration.’

- ™ (1890) 15 Bom, 66.
H974-8
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In my opinion this decision laid down a definite rule

“of practice and not having been reversed by any later

decision it is binding on me. ‘ 4

The confession of a co-accused st’mds on qu1te a
different footing to the testimony of an accomplice,
which the Evidence Act treats as having a higher
probative value than similar evidence has according to
English law. In England it is a rule of practice that
Judges should direct a Jury to acquit unless they con-
sidev that the testimony of an accomplice is corroborated
in material particulars by independent evidence. In
India a Judge is entitled to direct a Jury that they may
convict on the testimony of an accomplice without
corroboration if they believe it, provided they are duly

“cautioned. Again the testimony of an accomplice may

be corroborated by  the accounts given' by other
accomplices (section 114, ill. (D)) whereas in- England
the corroboration must be by independent evidence.

In my opinion a J udge sitting with Assessors ought
never to convict an accused solely on the confession .of

a co-accused, since he has no materials before him to

enable him to decide whether as against the accused it
is true or false. If he is sitting with a Jury, he has a-
discretion, either to withdraw the confession from the )
Jury, or to put it before them with the direction thatthey
ought to-acquit unless it is corroborated in material
particulars by independent evidence. It has been
contended by the prosecution that seven co-accused in
this case have made confessions before a Magistrate,
affecting themselves and the appellants, and that there-
fore each confession has been corroborated by the others.
I agree With my brother Shah that section 114, ill. (),
only applies to the testimony of an accomplice given on
oath before the Court, and-not to confessions before a’
Magistrate. Onceit is laid down that a Court ought not -
to convict on the confession of the co-accused, it follows
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tliét'it ought not to convict however many-of the co- 1913, o
accused have confessed. I agree with my brother-Shah ~ Eyrgror
that the conviction and sentence should be set aside ‘GAN(’;; _—
and the appellants acquitted. Karperra.

Rs. 240 taken from accused 4 to be: 1'eturned to him.

Appeal allowed.
R. R..

APPELLATE CIVIL.

Before My, Justice Heaton and Mr. Justice Shah.

DINKAR HARI KULKARNI (ORIGINAL DEFENDAN’I“), . APPELLANT, v. 1913.
CHHAGANLAL NARSIDAS AND ANOTHER (ORIGINAL  PLAINTIFFS), September 16,
RespoNDENTS.® S ' —

_Li}nitation Act (IX of 1908), Articles 116-and 66, section 19—Registered
bond—Suit to recover money due on the bond—Period of limitation—
‘Acknowledgment contained in promissory notes. '

"On the 17th June 1897, the defendant passed a registeled mortgage bond
“in“favour of the plaintiff. It was attested by onc witness and made the
mortgaﬂe amount repayable in three instalments, the last one becoming due on
the 24th June 1900. On the 24th August 1903, the glefendzmt passed a
promissory note in favour of the plaintiffs; wherein he stated : * An account is
‘taken to-day and the amosunt due under the mortgage deed is set apart.’
Again, on the 11th August 1905, le passed another promissory note which
recited : ** Bosides this the mortgage debt is distinct.” The plaintiff sued on
the 6th August 1910 to recover the money due under the bond :

. Held, that the words used in the two promissory notes amounted to acknow-
ledgments within the meaning of section 19 of the Limitation Act. '
) Held, further, that the suit was governed by Article 116 and not by Article 66
of the Limitation Act, for though the suit was in form 4 suit for money due
on a bond, it was in substance a sui_t for compensation for breach of a contract.

Ramdin v. Kalla Pershad® and Bulakhi Ganu Shet v. Tularambhat®,
commented on,

i ® First Appeal No. 206 of 1912.
R0 (1884) L. R. 12 I A. 12, (@) (1889) 14 Bom. 377,
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