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?_anc'l“of';Order ;VII;'.Rlile 11 (¢), after the léarned‘Jlidée f‘1.9'1?)\." A
-shall  have required the appellants "to -supply the

. Acupr

‘requisite stamp: paper Wlthm a t1me to be ﬁxed by RAMCHANDRQ
,the Digtrict Court. . " - ,w_ D Do NAGvAPPA
The appellants must have the costs of thls appeal ' B 33*33 A"

Order set aszde
R R

-

 APPELLATE CIVIL.
h Blzfore M? Justice Heaton and Mr. Justicé Shah.
BACHARAJ NYAHALCHAND MARWADI' (omGiNAp . Derexpant),” 1913,

APPELLANT,” v. BABAJI TUKARAM AVATI (or1GINAL PLAINTXI«F) - August b.
RESPONDENT" T . - . —

Lzmztatwn Act' (IX qf1908), sectzole Schedule I, -Article 182, clause 5
- —Written ack)zowledgment——flpplwatwn made Jor certifying payments on .’
" the decree aclmowledgmg tlze decree as - an ouistandmg decree—-St('p in-aid of

) execution. =~ - — : :

~ The plamnﬂf obtaineda decree on the 3rd J uly 1900 whereby he was requu'ed
to pay a sum of Rs. 600 by annual instalments of Rs., .50 and to redeem the °
mortgaged land. The decree also provided that on failure fo pay any two
instalments the pl&muﬂ’s nght 6 redeem “was to be foreclosed :md the
- defendant - was to be.placed in possession of: the land.” The instalments for
1901 and 1902 were daly "paid, whlle the one for 1903 was only paid in part.
No other payments wére made. ~ On the 20th July 1905, the plaintiff made an*
application to the Court, which was consented to by the' defendant, for certlfy-
ing the above payments insatisfaction of the decres. Th}s application referred
to the decree as an outstanding decree.” On the 14th December 1907, the
defendant applied to “foreclose the decree ; but the application was dismissed
for want of prosecution. - He-applied agam cn the 29th March 1909 for the
purpose ; but his- application was dismissed as barréd by limitation. The
defendant having appealed :— :

H eld that the application was thhm txme, for the apphc:mon of 1905 was:
sufficient to give a fresh starting point for limitation, either as aft acknowledg-
"ment within the meaning of section 19 of the Limitation Act (IX of 1908), or--
as a step-in-aid of execution under Article 182, clause 5 of the First Scheditle
to the Act. ' ‘ e

% Second Appeal No. 895"of,]912." ‘
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SECOND appeal from the de01s1on of G. D. Madgaonkar
" District- Judge of Ahmednagar, conﬁrmlng an -order:

T passed by J. N. Atre,. Subordmate Judge at Parner. s

Proceedmﬂe in executlon.

The pl‘untlff obtamed a decree on the 31'd J uly 1900,.
in terms of an. award, whereby it was provided -as

’ follows', —

“ The plaintiff Babaji valad Tukaram Avati should pay Rs. 600 to the defend-

~ant B’Lcliharaj Nyflhalchan(i Marwadi by twelvk instalments in the following

' manner :—wiz., he should pay. Rs. 50 on the 30th of June 1901 and from that

““date onward he should pay an instalment of Rs. 50 every year on the said date :
. or before it and thus pay oft the (Whole) amount.due to the defendant. . If the

plamtxif fails to pay any: ‘two instalments to the defendant in time, hisright to
redeem the mortgaged lands Shall for ever be fmeclosed and then the said land -

+ should be taken by the defendant into his possessmn from that of the plamtlif

) Wlltlng by the defendant ; ; and ran as follows :—

Till then the lands should be qllowed to xemmn in the possession of the :
. plaintiff himself,” -~ . . . . i

- The first two instalments were paid in time. For
the third oneonly Rs. 35 were<paid on the 10th May ‘
1903. No other payments were made.

The plalntlﬁ apphed on the 20th J uly 1905 to the
~Court for havmg the above payments certified in adjust-
ment of the decree.  The application was assented to in

e Agreeably, to the ordet p‘tssed in the demee of the wbove mentloned \To,
the plaintiff has pald to the defendant Rs. 100 in-all by the. first and second
instalments, and Rs. 35 out of the amount of the third instalment, that, is, he
has pmd to the defendant Rs. 185 on account of the decree. The apphcatwn '
is made for making this (fact) known, It is therefore requested that an:
endoxsement to thc\t effect may be madc on the leglstel of suits.”” et

~.On the Mth December 1907 the defe.udant apphed to
the Court for an order. ior foreclosure as p1ov1ded in the
decree.. ThlS dppllCdthIl was dlsmlseed as-process fee
was,not paid. He applied again on the 29th March 1JO9
for an 01de1' for foreclosure. ‘

. -
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The lower Courts d1sm1ssed the apphcatmn on the.‘

AR

5g10und that it was barred by limitation.-
+“The defendant ‘Lppealed to the High Coult :
P D. Bhide, for the appellant ——We submit that the

Fa

, apphcatlon for execution is in time. First, because ‘the
“application being for a decree absolute is not governed-.
by any article in the Fitst Schedule for the Limitation

“Act. 'Sée Bakatraim Noanuram . Kharset]z(”

kMadhabmam Dast v. - Lambert® Bai Manelbai .

Manelyi Kavasyz("’) Ashfaq Husain v. Gauri Sahai® ;
Ajudhia Pershad v. Baldeo Smgh“) Tcluck Sin le V.

Parsotein Proshad® and Puran Chand v. Roy. Radha' .
Kishen®. Secondly, the application (Exhibit.19) dated .
the 20th July 1905 is an acknowledgment within the -
meaning of section 19 of the Indian Limitation Act, See

Ahmad Al Khan -v. Husain -Ali Khan® “and Jcmkz

“Prasad v. Ghulam A4®. Thirdly,the application (Exhi- ‘
bit19) is a step-in-aid of execution. See Wusi Imam v.

Poonit Singh"? ; Ghanshamv. Mukha™ ; BeniMadhov.

Basdeo - Patal ; and Kommay ya v. Kmshnamma!

Naidu®®,

P. B. Shing ﬂae f01 the 1esp0ndent —Exh1b1t 19 is not -
an acknowledgment It contains no mention.of the

defendant’s right to get a decree absolute. Nor'is. the

application a step-in-aid of execution.” See Shib Lal v,

Radha Kishen™ and Wasi Imam v: Poonit Sin, gho.

- SHAH, J.:—The facts which give rise to.this appeal are
as follows :— :

-On_ the: 31(1 July 1900 the plamtlff obtamed a decree .

in the terms of an - awmd whereby he was required to

" @ (1903) 27 Bom. 560. ®) (1887) 10 AlL 109."

® (1910) 37 Cal: 796. ® (1882) 5 Al 201.

® (1880) 7-Bom' 213.” (19) (1893) 20 Cal. 696.

| @).(1911) 33 AlL 264. - (1) (1880) 3 All*320.
() (1894) 21 Cal. 818, © (12) (1890) 12 AlL 99.
") (1895) 22 Cal. 924, a8 (1893) 17 Mad. 165. -

~(1891) 19 Cal. 132, %) (1885) 7 AlL 898,
S R—T -~ - T
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1018, . pay & sum of Rs 600 by annual 1nsta1ments of Rs 5()

‘and to redeem the mortg\aged property It ‘was further

provided in the decree .that «if the plaintift failed to PRy
any two instalments to the defendant in time, his right™
to redeem the mo1tgaged lands should for ever be fore- -

. closed and then the said lands should be taken by the

defendant into his possession from that of the plalntlﬂ .
Till then the lands should be allowed to remain in' the
possession of the plaintiff himself.” Subsequent to

~ this decree, two instalments in full for 1902 and one

instalment in part for the year 1903 were paid by the.

- plaintiff to the defendant. No other instalment was paid
_thereafter. An application was made on the 20th J uly :

1905 to ‘the Court for certifying those- payments ‘in

_satisfaction of the decree. - This application was signed

by the plaintiff and was consented to by the defendant.

.On the 14th' December 1907, an application "was made ]

by the defendant for an order of foreclosure in - terms of

" the decree ; but that application was dismissed, because
~no steps to prosecute the same were taken. The pre-
" sent application was made on the 29th-of March 1909.:

The defendant by this application ' seeks to have: an

“order of foreclosure in the terms of the decree.

" The plamtlﬂf raised objections to this appheatlon and"r

-urged that the. apphcatlon was barred by limitation.
- ‘Both the lower ‘Courts 'have found in favour of the

- plaintiff and ‘held that the apphcatlon 1s barred by‘
‘time. .

" The defendant ha_s preferred ,the presentv Second‘»

Appeal and has urged in support thereof that the lower -

Courts have wrongly decided the question of limita:
tion. It is contended that the present application for-

- an-order for foreclosure is really an application, under
_ section 93 of the Transfer of ‘Property Act, and that

there isno period of 11m1tat1on applicable to such an

qpphcatwn Tt is fmthel urged that even assumlng
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: that there is a penod of hmltatlon to Whlch th1s apph-
. cation is sub]ect still having 1egard to the dpplication
~of the 20th-of July 1905 and to the previous darkhast of
December: 1907 the present apphcatlon is in t1me

~'With 1egard to the first point, we express no opmlonA

in this appeal. . Having regard to .the view which we.

“take of the second contentlon urged. on behalf  of the
appellant, it is unnecessary to come to a definite con—
clusion on the first point. .

Assummg that the apphcatlon under sectlon 93 of
the Transfer of Property Act, or rather the application
“seeking foreclosure, is subject to the same rules. of limi-
tation which govern an ordinary application for exe-
cution. we .are clearly of opinion that in the present

case, the two previous applications, ‘which we -have-

already referred to, are sufficient to save- the present’
application. The determination of this question de-

pends upon the construction which is to be placed upon

the application of the 20th July 1905. Both the lower

Courts- have found that this application is not’ an -

‘acknowledgment It is urged here that havmg regard to
the terms of the application, it amounts to an acknow-
ledgment within the meaning of section 19 of the Limi-
- tation Act. Having regard to .the terms in. which
the decree is referred to in this apphcatlon by the

plaintiff, we think that it clearly contains an acknow-.

ledgment within the meaning of section 19. The

decree, as we read the application, is referred to there--
in as an outstandlng .decree, and- the payments men-

.tloned in the apphcatlon are mentloned as payments
made on account of the decree.. .

‘Tt was also urged on behalf of the appellant that this

was an application for a step-m-ald of execution and as

"such was sufficient to save limitation. Having regard -

to the form’and purpose of the application and having
~regard to the fact thatitis consented to by the defend-
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ant We thmk that 1t must be tleated in effect ‘as a;
joint apphcatwn by the plamtlff and “the defendant for

~the purpose of having the payments duly certified. - We

take the sime view of this application and of the effect
theleof as was taken of a somewhat similar apphcatlon
in the case of Wa% Imam . Poomt Singh ®. * In either.
view of tlus apphcatlon it is. clear that it is sufficient

_ to give ‘a fresh starting point for hmltatlon . The sub-

sequent apphcatlon of Decembel 1907 was m‘tde “within

* three years from this’ date, and the plesent -application
- is made within ’tlnee years from the date of the preced-
-ing application. ‘The trial Court has referred to certain

circumstances as showing that the apphcatlon of July
1900 (Exhibit" 19) loses much of its ¢ evidential value’.

;‘The appellate Cotirt has not gone: into thls questlon :
But after copsulerm_o these cucumstanpes we see 1o
‘reason to think that the application was not duly .made
by the 1)1a1nt1ﬁf and that he is not 1espons1ble for-the”

__contents theleof In fact the learned Pleader for the

.1espondent fairly conceded that he ¢ould not support

,'the view taken by the t11a1 Comt on this point.

. 'We, therefore, come to the concluswn that the plesent ~
apphcatlon is not time-barred. : )

The result, thelefore is that thls appeal is allowed
the order of the lowel Court set aside and the case sent

'~ back to be déalt with accmdlng to law The appellant "

to have his costs throughout. - . ‘ :
+ Appeal allowed.
_R.R. )

W (1893) 20 Cal. 696. -
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