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194 g clecu' and deﬁmte demsmn Tas once been arrwed ‘Ltf'
HARL ANYATL tlnt decision ought to be mdmtalned and followefl

B :
- VASUDEV T therefore concur that: both these appeals should be'
JANARDAN:. 'dlsmlssed and the decrees of the . lower appellate Court
“Mapar-} confirmed with costs. s o :
.. BAGUBAL™ Dec; ees confmned .
‘R R.

. APPELLATE CIVIL..

Before Sn Baszl Seott, Kt Uﬁeef Justwe, and 3y, Justice Batclzelor '

7914 ’ KASHI\TATH RAMCHANDRA (0RIGINAL PLAINTIFF), APPI'LLAN’I‘ 2. \ATHOO
i KESHAV AND ANOTHER (ORIGINAL DEFL‘NDANTG), RLSPONDEI\T&

Pebruary 24.
: Civil Pr ocedwe Code (Act V of 1908 ) Ovrder II, Rule 2—-—-Lan(llmd and

. tenant— Lease— Landlord to recover possesszmz on', temmts fazlme to pay -
rent—Suit _by landlord to recover possession on tenants' fazlu;e.—Demee
©dir ectmg plaintiff to recover possession on tenants’ fazlmeto pa Y rent: within. -
*thrée months——Defendant.s Failure and recovery of possession’ by plaintiff—
. Prayer. in: the plaint for wéservation of leave to bring: a.suit.for vent not.
Jranted—Subsequem suil by 0y the plasntiff to" recover aent——Subsequeht smt:
. barred v . . ,

A leaser prowded that on theltenants’ failure to pay rent the landlord. should.
be entitled to take possession of the lands. The tenants having failed to pay -
the rent of two ‘years, the landlord ‘sued them and. obtained a decree which -

* directed that on the defendants’ default to pay all the arrears of rent apd
.costg within thrée months, the plaintiff should take possession of  the lands.
In the said suit the plaintiff had asked for permission to bring a separate suit -

 for the rent in arrears for two years, but none-was given. Subsequently the:

i plamtle havmg brought a suit for the said rent of two years, : s

Held that the smt was barred under Order IT, Rule 2 of the Civil Procedurei )
&)ode (Act - V-of- 1908) ag the claim in the suit for rent-up to the date of,
foxfeltme arose upon the ‘same contract as did the landlord’s right of forfeiture -
for. non-payment of rent 5 that no neccssity or reason existed for a separate
suit for rent where thero had been a forfeiture for non-payment and that the
claxm for possessmn and the claim_for rent 6ught to be enforced in one sult .
prov1ded the cause of actlon was the same, unless the Court should give leave
for the reservation of on¢' of thie remedxeq T )

* Soconid ‘Appeal No, 566 of 1913,
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SECOND appeal against tlhie decision of . N ‘B. Mu]um-
dar l‘ust Class Subordinate Judge of Dhulia "with
appelhte powers, conﬁlmmg the decree of D.T. Ohaubal
Submdmate Judge of Yaval. ‘

Smt by a landlord to recover rent.’

On the 8rd J anuary 1907 the plaintiff let out his. lands
to the defendants for a period of ten years under a lease
‘“Whmh provided that if the rent was not paid for any
year the lands should be given back to the plalntlﬂ
The defendants having failed to pay rent for two year $,.
namely ~ 1907-08,  1908-09, the plamtlﬂ brought the
present suit to recover from the defendants Rs. 881-4-0

for the rent of the said two years. The snit{ Was ﬁ.le’cil. ’

“in the. yea1 1910..
. The defendants contended mlm alia” that unde1

>.01de1.‘II Rule 2 of the Civil-Procedure Code the: suit

was ‘barred .hecause the plaintiff had filed o, suit, -
No. 983 of 1909, against the defendants for possession of
the lands . ‘owing to their failure to pay .the rent and
obtained a decree, but in that :511113 he had not clalmed
~the rent. :

The plamtlﬁ in hls ‘deltlonal s’mtement -asser ted that
‘in his suit for possession on the ground of forfeiture he

had expressly stated th’at\hevvould bring a separate.
suit for rent and no question “about rent having Rheeh .

raised in that suit, the present claim was not barred.

The Subordinate Judge upheld the -defendants’ con-

tention and found that the claim for the rent of-the
‘two years in suit was barred under Order II, Rule 2 of

the Civil Procedure Code. He, therefore, disl_nissed'

. the suit.

On appeal by the phmtﬂf the appellate Tudge con-
firmed, the decree.

" "Phe plaintiff preferred a second appeal.

j4457‘.
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DP. B. S]zmqm for the: appellant (plalntlff) ‘-——-The cause
of -action for the suit for possession was " entlrely
different from the cause of action for the present suif
for profits. The liability to deliver possession ‘and the
liability to pay profits arose, no doubt, under one ‘and

" the same lease, but in the former suit the cause of action

was default in paying rent plus enforcement of the

" covenant as to delivery of possession ; whereas in the

present suit the cause of action is not so.very compli-
cated. . The cause of action in the present suit is failure.

to pay rent or profits.- A consideration of Order II,
‘Rule 4 («¢) and (¢) would also show that the present case
‘cannot be governed by Order I, Rule 2 : Lalessor Babui.

v. . Janki BibW, Tirupati v. Narasimha®, th_ta
Saramma v. Moy Jantz Ramuwdu@) '

- N. M. Samarth for the respondents (defendants) —
This is not a suit for rent, It is rather a suit for

.mesne profits. Moreover, the cause of action in. the

present case is the same as the cause of action for the
former suit. Both suits are based on one and the same

-lease. . Order II, Rule 4, does not help the plaintiff. The

cases relied on by the plaintiff have no bearing. The
ruling in Gutta Saramma v. Maganti Raminedu® was
practically based on the decision in Lalessor Babui v.

Janki Bib.® which was decided under the Code of '

- 1882. -The provisions of the present Code are different.

from those of the Code of 1882, In connection with the
present case, see Mussummat Chand Kour v. Partab
Singl®, Read v. Brown®, Gledhill v. Hunter®, Sheo

; Shzmken‘ Salhoy J v. Hridoy Narain®,

M (189119 Cal. 815, ) (1888) L. B. 15 L. A. 156 at p. 158;

@ (1887) 11 Mad. 210. ) {1888) 22 Q. B. D. 128,

®) (1908) 31 Mad. 405. - ©® (1830) 14 Ch. D, 49z at p. 495,
- () (1882) 9 Cal. 143,
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SCOTT, C. J :—The materlal facts ‘are stated’ by the‘ 1914,
appellate: J udge as follows :— - KasHINATH®

_ “The lease provided that on the defendants’ failure to pay the rent the. ‘RAMC};ANDRA

plaintﬂf should be entitled to take possession of the lands. - Defendants having NATHOO .
~ failed to pay the rent of the two yearsin question the plaintiff sued them in ~ Kesuav,
1909 for possession and obtained a decree which directed that on the defendants’
-default to pay all the arrears of rent and costs within three months the
'plaintifE should take possession of the lands and recover his costs fTom -them.
" Bee Exhibit 19." It is admitted that the defendants did not pay the rent and
‘costs and that consequently the plaintiff took possession of the.lands. 1In the
. said suit the plaintiff asked for permission to bring a separate suit for the rent
of the two years in question, but none was given to him. The question there-
- fore is whether the present suit is barred under Civil Procedure Code Order Il
Rule 2. I think it is clearly barred.”
In our opinion the decision of the lower Court is
- correct. The claim in the present suit for rent up to
~ the date of the forfeiture arises upon the same contract
of tenancy as did the landlord’s right of f01fe1ture for
non-payment of rent.

“The “ cause of action ” upon which the plaintiff may
base various claims in one suit under Order II, Rule 2
does not depend upon the character of the relief for
which he prays. “Itrefers...to the media upon which
the plaintiff asks the Court to arrive at a- conclusion in
his. favour” Mussummat Chand Kour v. Pariab
- Singh® “to every fact which it would be necessary for

‘the plaintiff to prove ... in order to support his right to

the judgment of the Court ”: Read v. Brown®. If the
" evidence required to support two claims is different in
any material respect the causes of action are different:
" see Brunsden v. Humphrey®. The Rule of the Supreme
Court in England (adopted in Order II of the Civil

Procedure Code) which prohibits with certain excep-

tions the union in one suit of other claims with a claim

for the recovery of immoveable property is as pointed
‘out by Sir George Jessel in Gledhill v. Hunter® a sur-
m (1888) L. R. 151 A, 156 at p. 158. (@) (1884) 14 Q. B. D. 141 atp. 147.

@ (1888) 22 Q. B. D. 128, 8 (1880) 14 Ch. D. 492 at p. 495,

w1777
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vival flom the- rule prevalhng in e]eciamentg actions
modified by a limited application of the rule in Chan-
cery that you might join in a suit to establish title to
land any other cause of action so long as you did not
make your bill open to objection on the ground of mul-
tifariousness. Up to the time of the Judicature Act of

-1873 the Common Law Courts entertained actions for

rent upon the covenant in the lease after ejectment on.

+. the ground of forfeiture for non-payment of rent: see

Hartshorre v. Watson® byt no necessity or reason
exists for a separate suit for rent where there has been"
a forfeiture for non-payment, under the - practice’
established by the Judicature Acts and the Civil Pro-
cedure Codes. Both the claim for possession and the
claim for rent may be enforced in one suit without any .
inconsistency. And ‘since they may be enforced theyi
ought to.be enfor ced in one suit provided the cause; Of

action is the same, unless the Court gives. 1eave for ’ohe :
reservatlon of one of the remedies. : .

‘We agree with the criticism expressed by the Allah-.
abad High Court in Mewa Kuar v. Banarsi Prasad®-
that the wording of sections 43 and 44 (now Order II,
Rules 2 and 4) “is not happy and suggests confusipn,”
which confusion does not appear to us to be diminished

by the addition of clause (¢) in Rule 4. “We do not how- _
-ever think that the words of Rule 4 imply that in all cases -

a suit for the recovery of immoveable property must
necessarily be based upon a different cause of action to
a suit for arrears of rent for the same land. There may
be cases in which a suit for recovery of land will '

involve the production of different evidence to that

necessary to support .a suit for rent in respect of the -
same land : for example a suit for rent up to the date of
a forfeiture for breach of covenant to repair Would
depend upon different évidence to that necessary tO'

M (1838) 4 Bing. N. C. 178. @ (1805) 17%11. 533,
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ebtablmh the breach of covenant and consequent rlght
to possession. That however is not the case here.

The plaintiff apparently recognized that his claim for
rent and his claim for possession arose out of one and
the same cause of action but though in his plaint in the

earlier suit he stated that he reserved his right to claim

rent, he omitted to. obtain.the assent of the Court to the
‘reservation. He is therefore barred by the express

provisions of Order II, Rule 2, from now suing for the .

“relief so omitted. We affirm the decree of the lower
Court and dismiss the appeal with costs.

Decree affirmed.
G. B. R.

ORIGINAL CIVIL.

Bejfore Mr. Justice Beaman.

‘IA‘J MAIIOMED ABDULLA DATU AND ANOTHER, PLAWTIFFS v, DATU.

JAFFER AND OTHERS, DEFENDA\ITG’:

Khojas—Hindw law, how far applicable to Khojas—Joint family—Presump-
tion as to membership of joint family—Mahomedan ldw—Spes successionis,
trausfer of —Family arrangement in the nature of a partition, reasonableness

" of—Limitation Act (IX of 1908), Articles 91 and 127.

In the year 1879 one D a Khoja was living at Malad in the Thana District,
where he carried on a small business, together with inter alia his mother and
unmarried dauglter, lis sons A and I and A's wife and A’s son J. In that
year it was ag_reed that A should separate from the rest of the family and
should receive what was considered to be his share in the family property.
The family property was valued at Rs. 4,500 and Rs. 900 or the fifth part of
it was made over to A" or the members of his family as his share, namely
Rs. 400 in cash give-n to A, ornaments of the value of Rs. 200 given to A'y
wife and a house of the value of Rs. 300 sottled on J. The terms of thig

transaction were contained in a deed of release dated the 13th of February J

1879, Ly which deed A released all claims of himself and hLis wife and son
o ':‘ﬂst the family and family property. '

. ® Suit No. 1021 of 1912,
1 9231—1

44
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