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"'Before Jl[r. Justicé }fi’atckelor and My, Juste'ce”Sha'h :

*

CHU’[‘ RA‘VICHAVDRA PAI AND A\OTHL‘R (omGNAL PLAmeFs), APPEL- L ‘

uANTS v, NAGAPPA BAB BALGYA AND OTHERS (omemAL DEFEWANTS),
RESPONDEN’IS e .

szl Procadure Code (Act V of 1908) sections 107, 149 Oider:‘?f[ Rule;
31, clause. ( c)—"l[emorandum “of appeal " insufficiently: smmped—Pfeseﬂtmg

..the memoranduin of appeal on the last-day for filing J—COZHt must gwe time
T for pang up defczencJ e . .

.

“A memorandum of appeal which requlred a Court fee stf\,mp of Rs. 205 was

‘ stamped with an eight' annas stamp and was filed in Court on' the last day
allowed by the law of limitation. The pleader on beirig questioned stated that
ha had no funds with which to pay the requisite .stamp and requested the

" Court to give him time for making the, necessary payment.” The Conrt refused .

to gnant the-. time. applied for and 1eJected the memorandumn of appeal The
plamtlft havm appealed :—

: H eld reversing the o der that the lower Comt was in error in 1eJectmcr the .

“memorandum; of appeal, and that it ought to have _granted | tlme within which

-

to supply the requlsme stamp, - T N

APPEAL from the order passed by C. V. Vernon,
District Judge of Kanara from  the de01s10n of J. A
Saldanha Subordmate J udge ab: Kumt‘t

.

.The plamtlff sued. to 1'ecover R% 3,041 odd by sale.

of the mortgaged property. The suit was (11911113%991 by
the Subordinate Judge. . R -

The anntlfI appealed to the Dl.stmct Oourt of
K‘\n‘ua, The memorandum of appeal required a Court

fee sbamp of Rs. 205 : but it bore only a stamp of eight’

'mnas  because the pleader had not sufficient funds-to
‘pay the full amount. - The memorandum was presented
-ou thelast day allowed by the law of limitation. The
pléader requested the Oourt to give hnn time for pay-
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" ing the deﬁmen,cy The Gourt however dechned to ;
. give time and rejected the .appeal .on the followmg :

grounds —

The Court holds that thﬂ provisions of section 149 were certamly not intended.
to be.used, as’ appellant is trying to use them, for the purpose of extendmg »

the period of limitation, but’solely for the purpose of. enabling -the Court te

deal equltwbly with any bond fide misconstruction of the law as to valuation.
No such bond fide misconstruction is alleged in the present case. Order V1, Rule

.- 11,-applies only-to plaints, not to appeals. Mr. Kamat refers to the case of -
_‘Dkondiram v. Taba Savadan (E L. R. 27 Bom. :330). That caserelated

.solely to the institution of a suit by-plaint; . The .cage of dppeal is expressly
dlstmgulshedp in -Hari Bam v. Albar - Husain (L. L. R. 29 AlL 749, 764 and_
770). Section H82A of the Code of 1882 was clearly intended to lxmlt the
period of grace to be allowed by Court to cases in which the msufﬁuxe'lcy of
“the stamp Was caused “by the . mistake of the appellant.” Section 5824 does

‘not appear ini the new Codo (Act. V of 1908). " Its place is taken by section 149,

iWhl(,h glves the Court very ‘wide discretionary powers:
The plamtlﬂf appealed to the High Coult

6. P Murdeshwar (Wlth K. H. Kelkar), for.- the
mppellants :—The provisions of Order VII Rile 11, of thef
Civil Pgoeedme Code, 1908, which primarily refer to.
"plaints, apply also to memoranda of appeals by section
107, clause (2) of the Code. The provisions of Order
XLI, Rule 3, apply only to cases there specified. Séction

149 of the Code applies to all documents. and is not‘

conﬁned to pIamts or memoranda of appeals.

» V.R. Sirur; for the 1espondent :—Order VII Rule 11,

govelns plaints, while ‘memoranda of appeals _ale
govemed by, Order “XLI, Rule- 8: An insufficiently
.stamped memmandum of appeal is not properly pleseﬁt—~

ed. under Rule 1 of Order X LI and can be rejected under
_Rule 3 of the Order. See sections 6, 28 and 30 of the
' Qourt Fees Act, 1870. If Order VII, Rule 11, (correspond-

‘ing to section 54 .of the Civil Procedure Code of. 1882)

applied  to  appeals,, then _section 582A. of the Oode
cof 1882 would become supnrﬁuous Section 582A "is.
. replaced in the new Code by" sectlon 149. The Woxdmg
“of the section-is very Wld_e It should be read in.
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confonnlty with sectlon 28 of the COult Fees Act 1810 119187
- See also .Balkaran Rai v. Gobind Nath Tiwari®; '~ Acmor
- Chennappa . Ro ghunatho® ; Patcha Saheb v. Sub- RAMC?“”F"‘?_:
.Collector  of North - Arcot® ; Yakutunmssa szee V. « Nagarrs .-
 Kishoree Mohun- Roy® 5 Moti Sahu v. Chhatri Das® ; Bav

BALGYA. . .
Hum Mohun Ohuclcerbuttz V. Nmmuddzn Mahomed(‘” B

: ~BATCHELOR J.:—The appellants before us were the
plamtlﬂ:'s in the orlgmal suit, and the trial ‘Court'made
a decree against them.” On the last day allowed by the
“law of limitation they filed their appeal in the’ Dlstuct
‘Court. The ‘memorandum of appeal - was, "hovvever

~1nsufﬁ01ently stamped and the plamtn’fs pleadel on
being questioned as to this 1ep11ed that he had no.
funds with which to pay the 1equ1S1te stamp, and
. requested that the Court would give him time Wlthm
which. to ‘make the necessary payment.- The Dlstrlct
Judge refused to grant the time dpphed for and‘
rejected the memor andum of appeal . S

. The question before -1is. is whether that was a nght‘
" order. .There can be no. doubt, we think, that if the
" document presented had: been a plalnt and not a.
memomndum of appeal, the learned Judge’s 01(1e1 of
‘ 1e]ect10n would have been unsustamable That appears
to _follow from the terms of Order VII; Rule 11 (c¢)
- which- provides- for the case of the presentation ‘of a
pIaint. written, upoh paper insufficienly stamped, and
".the provision of the law.is that such a'plamt shall be-
rejected only if the plamtﬂf on being requned by the
- Court to supply the requisite stamp paper within a
© time to be fixed by the Court fails to do so. In the
case of an insufficiently stamped plaint, " therefore, it
is clear that provided the insufficiently stamped paper
- be presented Wlthm the time allowed by the 1aW of:

0] (1890) 12 All. 129. . - {9 (1891) 19 Cal. 747.

~ @ (1891) 15 Mad. 29. ®) (1892) 19 Cal. 780,
® 1891) 15 Mad. 78. ©) (1892) 20 Cal. 41,
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hmltatmn the appellant is: entltled as’ of 11ght to"-“f
demand from the Court that some furthel time, to be-
fixed according to- the Comts dlsolet,lon shall be .

. allowed to him in order that he may make 11p the»

deﬁmency in the stamp In our -opinion a memomn-A

‘dum of appeal stands on the same footmg as a plaint

for the present. purposes. - For section 107, sub-section’

2 of the Code, which reproduces section 582 0f the old"

Code, p10v1des that the Appellate Court shall have_
the same powers and shall- perform as nearly as may:

. be the safne duties as are conferred and- imposed by "
. the Code” on Courts, of original jurisdiction in respect

of suits instituted" thelem Moreover, unless - the

‘author1ty to reject such a memorandum of appefml as:’

this isreferred to Order VII, Rule 11 (c), there isnot, so’

" far as.we are aware, any authonty to which such actmn
~of the Court could be referred.

Mr. Suul for the lespondents has urged that the;
rejection. of a ‘memorandum  of mppeal should .be.
attributed not to. Order. V1I, Rule 11 (0, but to Order
XLI, Rule 3. ‘It is tiue that this rule p10v1des for the:

. rejection of a memorandum of appeal in certain cases ;

but those cases are limited by the preceding rules to
cases where the memorandum of appeal is defective
in point of. form or in respect of the grounds which it
must contain, and this rule cannot we: think,. be
interpreted as covering a case where the memmandum_;
of appeal is rejected by reason of insufficiency of stamp, {;

There is not ‘in our opinion; anythlng 1epug1nnt"

Tin thls interpretation of the law. Admlttedly, before:
.the present Code was enacted, there was ‘much .

dlvergence of opinion between the High Courts of India -

_upon  this and cognate points, and it may well be that-,
in this difference of judicial opinion the Legislature

thought well to adopt the principle that. where the-

. plaintiff or appellant was within time in the actuali
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?fpreseﬂtatlon of his plamt or 1nem01andum of appeal
“though mattels could - not, ther be carried further
'owmo to the document - bemg msufﬁmently stamped,’

“yet the’ pfuty should. be entitled to some further time .

for the - payment of ‘Court fees. It seems hardly
necessary to ohserve thiat the obligation imposed. by the

law of hmltatlon and the obligation to pay the requisite "

_fees are mattels which stand on a ver _y different bas1s

Then 1t was uwed 'clmt this view of the law is in -

conﬂlct with section” 149 of ‘the Civil Procedure- Code.

That section, howevel, ig, as -wé’ read ‘it, a genelal :
“provision empowering -the Court to extend the time -
for-the payment of fees' on any and all documents

-which may be presented to it. = But when a particular

document is a plaint or memomndum of appeal, then

‘the Court’s discretion must be exercised in accordance

with the special provisions' of '01'~de1{VII,~Rule 11(e).

Thereafter section 149 - would " come ‘into play, and
would operate.to produce this, effect, that upon the
‘payment of the’ 1equlslte fee within the time allowed

by the Court, the document in respect of which such .
fee was- payable would - have the same force and effect.
as 1£ such- fee had been paid in the first instance. The

learned. Judge ~ below in considering - section ~ 149 -
‘obselver“r that it was mtended “golely for the purpose -
of enabhng the Court to deal equltably with any bond

.fide misconstruction of the law as to valuation'™. "We

‘are of opinion, however, that this is not the. correct

‘interpretation of section 149. First, there are no"words
in. the section to countenance or warrant such a

limited constluc‘uon of _it. Then the section as 113“

stands is a° section which. in the new - Code -was

substituted for. section 582A of the old Code. Secblon,

© 582A: was apparently enacted with a -view to remove
“what was considered ‘to be the hardship caused by
celtam decisions of the Allalnlnd High Court, -and
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that sectlon prov1ded for the vahdatlon of 1nsuﬁi01ent1y
stamped memmanda of appeals p10v1ded that they‘
had been plesented ‘within' ‘the -proper = period of
11m1tat1on and - “the’ 1nsuﬂi<31ency of the stamp ~Was‘.

" caused- by 4 mis fake on the part. of the appellant as to '

the amount of - “the requisite stamp ”.. Under section
582A, the1ef01e< the - discretion  of the Court was
“fettered. by  this limitation that the 1nsuﬂ101ently'
stamped memorandum of appeal could not be Vahdated '
unless -the Judge was satisfied- that the 1nsuﬁ"101ency
arose from-a mistake on the part of the a_ppellant

Turmng now to section 149 of the present Code it
~will ‘be. seen that these words of limitation are omitted
from it, and’ the inference’ dppeals to be that’ the
leglslature by the new p10v1s10n intended that - the
Court- should- have ‘a free and unshackled discretion in
this matter. There seems, therefore, to be no ground
for ‘the learned- Judge’s view that the concession.
referred in sectlon 149 ‘must be restricted to - cases
“where there was a bond ﬁde mrsunderstandlng of theg
law as to Valuatlon : L

“Finally, Mr. Sirur endeavoured to call in a1d of his
clients sections- 6, 28 and 30 of the Court Fees Act but"
these. sections, in oui opinion, “have no apphcatlon to-
‘the facts at present before us. ‘For there is no question
in this appeal -of receiving, or' filing, or exhibiting‘ or
actmg upon an insufficiently st amped document as if.
it were - suﬁ‘i(nently stamped, but of determining what,
if any, opportunlty the appellant can claim under the”
law - for removing the objection on the score of the 7
1nsufﬁc1ency of the stamp. S

On . these grounds We>are: of opm].on that the 01der '
made by the learned Judﬂe below. must be set dside. .
We accmdmgly reverse it and’ remand the appeal to
hiin $o be_decided in accordance with ‘the fmegomg,
obselvatlone qnd Wlth the prov1S1ons of sectlon 149
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?_anc'l“of';Order ;VII;'.Rlile 11 (¢), after the léarned‘Jlidée f‘1.9'1?)\." A
-shall  have required the appellants "to -supply the

. Acupr

‘requisite stamp: paper Wlthm a t1me to be ﬁxed by RAMCHANDRQ
,the Digtrict Court. . " - ,w_ D Do NAGvAPPA
The appellants must have the costs of thls appeal ' B 33*33 A"

Order set aszde
R R

-

 APPELLATE CIVIL.
h Blzfore M? Justice Heaton and Mr. Justicé Shah.
BACHARAJ NYAHALCHAND MARWADI' (omGiNAp . Derexpant),” 1913,

APPELLANT,” v. BABAJI TUKARAM AVATI (or1GINAL PLAINTXI«F) - August b.
RESPONDENT" T . - . —

Lzmztatwn Act' (IX qf1908), sectzole Schedule I, -Article 182, clause 5
- —Written ack)zowledgment——flpplwatwn made Jor certifying payments on .’
" the decree aclmowledgmg tlze decree as - an ouistandmg decree—-St('p in-aid of

) execution. =~ - — : :

~ The plamnﬂf obtaineda decree on the 3rd J uly 1900 whereby he was requu'ed
to pay a sum of Rs. 600 by annual instalments of Rs., .50 and to redeem the °
mortgaged land. The decree also provided that on failure fo pay any two
instalments the pl&muﬂ’s nght 6 redeem “was to be foreclosed :md the
- defendant - was to be.placed in possession of: the land.” The instalments for
1901 and 1902 were daly "paid, whlle the one for 1903 was only paid in part.
No other payments wére made. ~ On the 20th July 1905, the plaintiff made an*
application to the Court, which was consented to by the' defendant, for certlfy-
ing the above payments insatisfaction of the decres. Th}s application referred
to the decree as an outstanding decree.” On the 14th December 1907, the
defendant applied to “foreclose the decree ; but the application was dismissed
for want of prosecution. - He-applied agam cn the 29th March 1909 for the
purpose ; but his- application was dismissed as barréd by limitation. The
defendant having appealed :— :

H eld that the application was thhm txme, for the apphc:mon of 1905 was:
sufficient to give a fresh starting point for limitation, either as aft acknowledg-
"ment within the meaning of section 19 of the Limitation Act (IX of 1908), or--
as a step-in-aid of execution under Article 182, clause 5 of the First Scheditle
to the Act. ' ‘ e

% Second Appeal No. 895"of,]912." ‘
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