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vf Before Sir Basil Seott, Kt., Chief Justice, and Mr. Justice ‘Bqtbche'lo‘r.‘

" Tar SECRETARY or STATE vor INDTA 1y COUNCIL (ormaryat DErEND:
ANT 1), AppELLANT, ». Major J. E. HUGHES, SECRETARY OF THE
© WESTERN Ixp1a Turr CLUB (ORIGINAL PLANTIFF), RESPONDENT.,

Cantonments Aet (III of 1880), section 22——Lzmztatwn Act (IX of 1908),

* Article 62—~Taxes levied. by cantonment autborztzes—-Paymﬂnt under

protest—]m isdiction’ of Civil Courts |to “entertain suit for recovery of pay-

" ment—Assessment on the annual letting value—Payment by cheque—Limi-
. tation runs from the date of the receipt of the money by the payee.

Civil Courts have jurisdiction to entertain a suit to recover the amount of.
taxes levied by the cantonment authorities and paid under protest on the
‘gronnd that the assessment was illegal. This may be the case both when a
serious demand requiring very attentive consideration had been made on the

plaintiffs and reasonable time has not been given to the latter to take advice

on the subject and when the cantonment authorities have wholly disregarded
the basis on which the rate should have been assessed, by assessing the rate
upon the gross income of the plaintiffs.

" Kasandas v. Ankleshvar Municipality®, followed.

In assessing a tax based on the annual letting value of premises it is illegal .

“take the ammual mcnme derived from the premises as the basm of calcu-
Tation. ‘

In case of payment by acheque, limitation runs not from the date of the
-delivery of the cheque, but from the date of the receipt oi' the money by the
payee. : '

FIrsT appeal against the decmlon of C. C Boyd
District Judge of Poona, in suit No. 8 of 1912.

The plaintiff, who was the Secretary and a member
of the Western India Turf Club, sued as such to recover
from the defendants, the Secretary of State for India

in Council, the Cantonment Committee of Poona and“
the Cantonment Magistrate of Poona, Rs. 32,699-4-7

on account of the taxes levied by the Cantonment

* First Appeals Nos. 32 and 41 of 1913.
M (1901) 26 Bom, 294,
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-1913, authorltles afb Poona Whlch the plam’mff paid undey
* Srcrerary  Protest on the ground that the assessment was illegal.

. oF SraT  Phe plaint alleged inter alia as follows :—
- FOR INDI1A : :

e The Western India Turf Club was the lessee from
“ Huengs, - -Government of the Race Course at Poona and was
’ ) liable to be assessed for the property rates in respect:
of the said premises in accordance with the provisions
of clause 1 of the Poona Cantonment Taxation
Regulations, 1881®, '

By Government Notification No. 481 of the 7th
September 1891, a general property rate of four per cent.
per annum of the annual value of houses, buildings and
lands liable to property rates was imposed on the
Cantonment of Poona. where the said Race Course is
‘situate. .

The Western India Turf Club was assessed for the
year 1904 for the purpose of property rates at Rs. 201-8-4
and such assessment was continued down and 1nclus1ve.
of the year 1908.

On the 8th October 1908 the Cantonment Maglstlate ‘
of Poona served on the plaintiff a notice stating that
he had revised the valnation of the said Club’s property

" at Poona and assessed the rate at Rs. 9,840 per annum
based on an annual income from certain sources of -
Rs. 2,46,000. On the 10th October 1908 the plaintiff
sent a reply to the Cantonment Maglstlate 1)1otest1ngA

- against the enhanced assessment.

The Cantonment Magistrate based the véluation of
the property of the said Club on the sum of Rs. 2,46,000
which represented the gross income of the said €lub
from certain sources and treated that sum as the annual

- @) Clause 1 of the Poona Cantonment Taxatior Regulations, 1881,-
providlzd that the estimated gross annual rent at which houses, buildings and
lands liable to property rates may reasonably be expected to let from year to -
year shall for the purposes of the said rates be held and deemed to be the
‘annual value of such houses, buildings and lands,
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rent that o tenant from year-to year would pay, and in

.domb so he did not follow the provisions of the said
‘Taxation Regulations made in case of the wssessmﬂnt

AN

- being mr-reasod

Thﬂ said Club appealed to the (/antonment Committee
-who rejected the appeal and declined to- give any
_reasons for the rejection. The «Club subsequently
potitioned the Governor of Bombay in Council but were

informed that the Governor had no power to interfere.

The Governor in Council, however, thereafter passed a
Regulation which in future permitted an appeal to

Government amunst thc decision of the Oantonment

-

Committec. . . .

The said Club paid under protest: the sum. of-
Rs. 4,819-3-10 in respect of the said taxation imposed as
aforcsaicdl for the latter half of the.year 1908-09 in
addition to a sum of Rs. 100-12-2 which ‘they had
already paid in rvespect of the assessment for the la'tter.
half of the year 1908-09. , _

- The Cantonment Magistrate altered the assessment
from. Rs. 9,840 to 9,544-2-6 as he found that on his own
“basis of assessment the former figure was too.much.
- He returned to the said Club the sum of Rs. 4,819 paid
to him under protest and the Club in return paid to
him under protest -a sum of Rs. 4,671-6-1 in respect of

~the said tax as aforesaid for the latter half of the year

1908-09. o ‘
The Club was assessed at the rate of Rs. 9,544-2-6 for
the _years 1909-10, 1910-11, 1911-12 and they paid in all
ander protest amounts making the aggregate sum of
Rs. 83,308-13-7. The Club was thus entitled to recover
~from the defendants or any one of them the said amount
less the annual assessment of Rs. 201-8-4 yearly payable
by the Club and interest thereon at 9 per LOllt from

the 1'espect1ve dates of pftymentb
" m 12656 - .

295
1913.
. SECRETARY

OF STATE
For INDIA

-, 2
-~ Magoi.

Huones.



296~ THE INDIAN LAW REPORTS. [VOL. XXXVIIL

1913, - The entyries in the Assessment Books for sthe said-
““$remwrany  years were nullities and should be ignored altogether,
o f:;}fIT f;l’i “and, if necessary, they should be erased and expunged.
o };:’;0“ The first defendant was made a party to the suit as

‘Huomnes,  the Cantonment Fund which was liable to pay to the

‘ Club the moneys clauned in the suit  was vested in
him.- , . :

The Club had brought - against the Cantonment
Committee a suit, No. 5 of 1909, in the District Court at
" Poona to recover the amounts respectively paid under
protest for the latter half of the year 1908-09 and the
first half of the year 1909-10. The said suit came up
in appeal, No. 9 of 1910, to the High Court, which, on
the 28th June 1910, dismissed the said suit on the
ground that the defendants were public oflicers and
had no notice of the suit. Therefore, the time occupied
by the said suit from' the 10th August 1909 to the 28th
June 1910 should be deducted in computing the period
of limitation. - -
Notices of the present claim were duly served on

the defendants as required by scction 80 of the Civil
Procedure Code and the plaintiff craved leave to sue
under Order I, Rule 8, Schedule T of the 01\1] Proce-
dure -Code. . .

The cause of action arose at Poona and the Dlsh ict
Court had jurisdiction to try the suit. .

On the said allegations the plaintiff prayed that (1) it
may be declared that the Western Tndia. Turf Club was
improperly. assessed as aforesaid in the years 1908-09,
1909-10, 1910-11,-1911-12, (2) the assessment by the Can- .
tonment Magistrate for the years aforesaid may be
declared illegal, void-and contrary to the Poona Can-
tonment Taxation Regulations, (3) the said assessments

 may be declared to be nullities and, if necessary, may be
erased and expunged from the Assessment Books, .
{4) the defendants or some or onc of them may be orderec
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. ’po“repz@; to the plain’tiff as representing “the members

of the Western India Turf Club all payments levied on
‘and paid by the said Club for-the latter half of the year
1908-09 and the years 1909-10, 1910-11 and 1911-12 in

excess of the annual assessment of Rs. 201-8-4 yearly

‘payable by the said Club, (5) it may be declared that

until the assessment of Rs. 201-8-4 made in 1904 and

‘continued down to 1908 had been revised and altered
in accordance with the provisions of the Poona Canton-

ment Taxation Regulations, that assessment was the

“only valid and binding assessment of the Poona Race
Course, (6) all necessary divections may be given, enqui-
ries made and accounts taken, and (7) the defendants, any
‘bne’ or more of them may be ordered to pay to the
plaintiff-all the costs of and incidental to the suit.

- The suit was filed on the 28th March 1912.

Defendant 1, the Secretary of State for India in

3 Council, answered as follows :—

" The plaintifls were not entitled to the reliefs elaimed
" or any of them, _ R :
" The Civil Court liad no jurisdiction to entertain the

.suit by virtue of the provisions of section 15 of the

_]?0011& Cantonment Taxation Regulations.
" The claim was time-barred under Article 14, Schedule I
of the Limitation Act. It was in any case partially
time-barred under Article 62 of the same Schedule as
iegzirds the payment of assessment for the latter half
“of the year 1908-09.
The allégations of facts contained in the plaint were
‘not denied. ' I
The Cantonment Magistrate’s valuation was not

based on an erroneous principle, nor was it contrary.

to the Taxation Regulations or otherwise illegal or

improper. The said entry of Rs. 9,840 was made after .

due inquiry and it was in every respect a valid entry.
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The %%mqment up to the ualf’veur cndmo Wlth tho'
30th September. 1908 was calerlated on a wrong basis.
It was revised on the basis of the actual oross annual

rental vealized by the Club in accordance with scetion 1
‘of the Taxation Regulations and due notice of such

assessment was served on the plaintilf on the 8th
October 1908. \ ‘

"The enhanced assessment of Rs. ‘) 840 was caleulated

“on a valuation of Rs. 2,46,000 ; subsequuﬂ]v on the Ciub

submitting its accounts it was altered to Rs. 4,772-1-3.

" for the halfl year calculating it at tour per cent. on the
- .gross annual rent of thie Race Course which for the_

half year ending- 31st March 1909 w as found to havo .
amounted to Rs. ‘?,.>‘%( O,

The statement in the })Lunt that the Cmntonment
Magistrate returned to the Club Rs. 4,819-3-10 and the

- Club in return paid a sum of Rs. 4,671:0-1 was not

correct.  The fact wr s that after the revision of the

.assessment ag stated above the Cantonment Magistrate

only returned the balance of Rs. 141-14-9 to the Club -

- after deducting ‘Rs. 6 as “brokerage '{’01' cashing the. -

cheque of Rs. 4,819-3-10 given by tbe Clu]) on the
30th November 1908.

The alleged pnyments by the Club were nob ﬂlegwll\
or wrongfully recovered and the plaintilf hadno vight
to-a refund of any portion thereof or to any interest -
thereon. 'The plaintiil had no right to hiave any entry
in the Assessment Book erased or expunged.

The suit was time-barred.

The Civil Courts’ jurisdiction to - entertain  the

_present suit was barred under section 28 of the Canton- -

ment Act, 1910. With respect to the subject-matter- of
the suit, delendants 2 and 3 had acted in good faith and
in pursuance of the powers conferred by or under the
said Act and the Cantonment Act, 1889. Defendant 1
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- was responsibie, if at-all; dnly on account of the actions

‘of defendants 2 and 3 as the Regulations previous to -

‘the'1st August 1911 did not provide for any appeal or

vrevmlonal wpphc‘ttlon to Government and no. appli-
cation was made to Govemment in regard to any .

- assessment subsequent to the 1st August 1911.

PR

“Defendants 2 and 3, the Cantonment Committee of
Poona. and the Cantonment Magistrate of _Poona

adopted the written statement of defendant 1 and added

that they were unnecessarily made parties, that their-

“names should be struck off and that the plaintifl be
‘ ’Ol'dered to pay their costs.

The District Judge found that (1) his Court had

*jurlsdlctlon to try the suit as against defendant 1 but

not as against defendants 2 and 3, (2) the suit was in
time, (3) the revised valuation of plaintifl’s property by
the Cantonment Magistrate was illegal, (4) the plaintifl

Jhad: p‘ud the amounts of the enhanced assessment

under the circumstances mentioned in the plaint,

N G) defendants 2 and 3 were not necessary parties and
(6) the plaintiff had no cause of action against them. . The

Judge therefore awmdcd the phmt:ﬁ’b claim in. full
avith costs from, defendant 1. The plaintift’s. dlfum for

“inter: est. was not allowed as the suit was not promptly

filed.
. The Dlsh ict ]udﬂe in his judgment ol)qerved —

.

i

Thé plaintifls deny that the tax has been caleulated on the ammal

value” of their premises. There is no dispute about any of the facts in thig

case. The defendants considered the annual value to-be the total of a large

number of fees received by plaintiffs from various licensees who were allowed -

to ply their trades on the Race Course. The items are to he found in plaintiffs’

printed accounts. They consist mostly of fees paid 'by bookinakers aund,

keepers of refreshment stalls, and by the public for admittance as speectators.
Defendant 3 considered that the total of these sums, being rent, should be
deemed to be the “ annnal va]/ue of the pxeumes ; and he Jevied the tax at

4 per cent. (the lawful rate) on this sum. Now in the first place these items

_-are ‘not rent but license fees, And, farther, defendant 3 was ‘wrong in

’

-

-299

1912..

SEcRETARY

OF STATE
For INDIA
Masor
Hranes.



1913.

SECRETARY
© OF STATE
¥FOR INDIA.

K P.
- Major
HuGHEs.

THE INDIAN LAW REPORTS [ VOL. XXXVIIL

&

supposing that "the total of these fees Was a sim at” whieh ;olaintiffs "‘mi‘ght
reasonably expect to let 7’ their premises. The total of these- sources of income
is about 2% lakhs. Plaintiffs’ net profits average about Rs. 30,000 a year.
If plaintiffs were to let the Race Course and building for more than about
Rs. 80,000 a year, it is obvious (ceferis paribus) that their tenant would
conduct the business at a loss. Therefore 24 lakhs is not the * gross

‘apmual rent,”” ete.,” within the meaning of Regulation 1 ; and to deem this

‘annual value ” and so calculate the tax was a great error. It was

in fact a method of taxation not authorised by the regulations.

sum the

The question then arises how the annual value should have been calenlated.
The following facts are admitted. The lands and buildings form a very fine
Race Coiwrse. It is the only onecin Pooma. There is a great demand for a

_Race Course here. There is no other nearer than Bombay. The real value

of the premises has mno relation to the structural value of the buildings or:

- general utility of the land : it depends on the peculiar suitability of the whole

property for the purposes of a Race Course and Turf Club. If plaintiffs were

to let to any other body, it would only be to some other Turf Club or similar

institution, It is, therefore, clear that this is an “‘exceptional case ”, and that

the proper method of ascertaining the rateable value is that laid .down

in Reg. v. Verrall (1 Q. B.D. 9). In brief, the recentaverage receipts and

expenditure “of plaintiffs ought to. have heen considered as an 'elem'entf
in aqcertfumng the rateable value. It was not held that this must be the

otily element ; but, in cases where no means for a comparison exists, obviougly

this ‘point has great importance. The same view was takenin Clarke v. -
Flisherton- Augar (6 Q. B. D. 139) and The Mersey Docks and Harbour Bodrd-
V. The Assessment Committee of Birkenhead (1. Q. B (1900) ]43) confirmed -
by Privy Council (L. R. (1901) 175).

Nothmg coul(l e said against these anthorities,. However, looking to thé
wording of the regulation itself, it is against common sense to suppose that.
the Race Course as a whale could be let for about gight times the average net.:.
profits. ‘ -

Defendants do not say it could ; and they virtually admit that the orders
are- quite unjust.  But they say that the Law gives defendants 2 and 3 the
power to fix the taxes rightly or wrongly and that the Civil Courts have no

"jurisdiction. The learned counsel for plaintiffs urges that defendants’ orders

were ultra wvires and a nullity, defendants having exceeded the powers given
by Law. The learned pleaders for defendants say that the orders would only
be ultra vires if defendant 3 had imposed a tax which he had no authority to
impose or having such authority, had imposed it on persons or property
cxempted by Law. In this case, they say, defendant 3 could legally impose
taxes and the plaintiffs are not exempt.. So, they argue, the act of defendant 3
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- in enhancmff the: tax was " not 1llegal althoug,h he -may have: acted unfan]y
and cannot: lm sftid to be ultra vires. And reference is made to Regulations
1,42 and 5. . ‘ < .

_ The Law on’ the subject up to a certain point is very clear, omitting the

~question of good faith, for no improper motive whatéver is imputed to defend-
" ants. So long as a public officer uses the powers e has, he cannot be sued,
-\t.hough he has made mistakes of fact or even of Law. It is when he goes
beyond his powers that his deeds ‘or omissions become actionable. Now in this

case did defendant 3 go beyond his powers ® The Law allowes him to impose
a tax ; and chnlntlon 1 says that the tax .shall be calculated on the * annual
value " of the premires. Defendant 3 did not caleulate the tax on the annual
val_u'e, but on some strange and novel method of his own. The Law does not
Justify his actionat all. . It was outside the Law. He used powers which the
Law had not given him. T am, thercfore, of opinion that the enhancement of
the tax was ultra vires. ‘

N o o Com o o

- The learned plcadm for dcl‘cndant 1 argucs that when the Law appomts a
" special Tribunal to decide certain tlungs the jurisdiction of the Courts is ousted.
I entirely agree with this doctrine ; but it clearly pre-supposes that the said
Tribunal does not go 1}0y0nd its powers. = All the decmons cited by the
defence on this point can be distinguished in this way.

o o ® ’ b E #* .

- It might perbaps be urged that it is casy to refine away the principles,
governing these and other cases, until one is forced to conclude that any mis-
take of Law must result in an act wltra wvires and so there might be undue
_interference by the Courts wilh decisions passed by authorities bpocnl]y
- empowered to decids certain things. DBut, in my humble opinion, it seems Ht

the Courls have not sirained the Law in this dircction. And the general effect -

is-that a decision not apparently ulira vires should be deemed to be so if it is
made in an illegal way. That is the point in this case. Such a decision or

act is no better than one which is primd facw beyond the powers given by -

the legislature.
* ‘ ’ ‘* N * * * . *
Defendant 1 appealed.
Strangman (Advocate General) w1th S. S. Patlar
(Govunmcnt Pleader) for the appellant (defendant 1)

Weldon with Craigie and Co. for the respondent
(plaintiff).
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SCOTT, C. J,':——"l‘his suit was ins tltuted by the pl(unt-

“iffs to rceover payment of the amount of taxes levied

by the Cantonment authorities at Poona, which the’

plaintiffs paid under protest on the ground that the
assessment was illegal. The learned District Judge by
whom the case was heard, disposed of it in Lwour of the
plamtlﬁs, and this appeal has been preferred by (jovu'n—
ment .on two grounds, first, that the- Court had no
jurisdiction to entertain the suit; and secondly, that in
respect of a portion of the money claimed the suitb is

barred by the provisions of Al'tlcle 62 of t'hc Limitation
'ACt ) N

The argument on the question of jurisdiction amounted
to this.  According to the assessment rules certain
authorities have been constituted for the assessment of
taxes, and their assessment is final, L\Ctl)t in so far ak

. any une'stion'n‘lay arise as to the legality of their action

having regard to the jurisdiction conferred upon them

by the assessment rules, and it was contended that the.

assessment of the tax complained of by the plaintiffs
was a pure question of fact and not of law, and that,

therefore, no question arose for the decision of a Court -

of law, on the analogy, I presume, of applications in

pgvision to the High Court under section 115 of the
=
Code of Civil Procedure. The contention that the assegs-

‘ment of the tax raiscs a pure question of fact was based

upon a passage from the judgment of Loxd Halsbury in
the Mersey Docks and Harbour Board v. Birkenhead
Assessment Committee®™ but if that judgment is read
as a whole, it does not, as we shall have occasion to
show later on, support the appeﬂant’s contention,

The - rules  affecting the taxation for Cantonment °
purposes of occupiers in Poona were framed by the
Government of Bombay under the powers conferred by -

M [1901] A. C. 175.
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section 22 of the Cantonments Act of 1880, powers which
‘have been continued substantially in the same words
throngh various Cantonment Acts up to the present
time.  Under those enactments it is provided that the
~Local Government may, by notification in the Official
" Gazette, impose in any cantonment, which is, not
included in the Municipality, any tax which, under any
enactment in force at the date of the notification, can
be.imposed in any Municipality within the terrvitories
administered by such Government ; and that when any

‘ tax is leviable in a cantonment in pursuance of such .

notification the lLiocal Government may by notification
apply or adapt to the cantonment the provisions of any
énactment or rules in force at the date of the notification
in any Municipality within the -territories aforesaid
relating to the assessment, collection or recovery of -any
tax, and refund or vevision of, or exemption from any
such tax. ' '

In_intended iexecution of the powers conferred by

section 22 of the Cantonments Act of 1880, Poona Canton-
ment Taxation Regulations were notified in the year
© 1881, which purported to adapt the taxation provisions of
the City of Bombay Municipal Act of 1872 and 1878,
According to such adaptation the Cantonment Magis-
trate took the place of the Municipal Commissioner, and

the Cantonment Committee took the place of the Court

of Petty Session, for the purpose of hearing appeals
against rates. The Regulations with which we are
~ concerned in this appeal are Regulations 1, 2, 7, 8, 10, 13,
15 and 42. Regulation 1 provides that “the estimated
gross annual rent at which the houses, buildings and
lands liable to property rates might  reasonably be
expected to let from year to year shall, for the purposes
of the said rates, be held and deemed to be the annual
value of such houses, buildings and lands.” Regulation 2
provides that “the rates shall be leviable from the
H 12656—7
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‘ "Lctml occupier if he hold the house, building: Ql 1and

1mmed1ate1y from Government.”

By Government notification of the 17th of September
1891, a general property rate of 4 per cent. per annum
of the annual value of houses, buildings and lands liable

" to property rate was imposed on the Cantonment of

Poona, and the plaintiffs as occupiers of the Race Course-
in the Cantonment which they held immediately from
Govelnment were liable for the rate. :

" Until the year 1908, the plaintiffs had been called

“upon to pay a tax of Rs. 201, assessed upon an estimated
~gross letting value of the Race Course property of

Rs. 5,038. On the 8th of October 1908, they received the
following notice from the Cantonment Magistrate :—
“Under Poona Cantonment Taxation Regulations the .

- Cantonment Magistrate hereby gives notice to the Secre-

tary, Western India Turf Club, with regard to the pro- -

perty indicated in the margin that he has revised the

valuation of the said property and assessed the rates at
Rs. 9,840 per annum on an annual income of Rs. 2,46,000,
and that any complaints against such valuation must
be made to the Cantonment Magistrate in writing and -
received at this office within three days from the service
of this notice.” This, therefore, was a case falling under
Regulation 10 under which the rates might be increased ;
that Regulation provides that “ notice of the amendment
shall be given to the person interested and the date
fixed for the hearing of complaints, which shall be made
dnd heard in the manner prescribed in section 8 for
complaints concerning original rates in the assessment
book.” Regulation 8 provides that “all. complaints
against valuations shall be made to the Cantonment
Magistrate by application in writing left at his office

“three days before the day fixed in the public notice for

revising the valunations and rates,” the public notice
being the notice provided for by Regulation 7 which .
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: must Rprescribe a dav not bemg less than ﬁfteen days
- from the publication of notice, when the Magistr ate will
_proceed to revise the v aluations and rates. Tt is, there-
~fore, apparent that the Cantonment Magistrate in notify-
. ing that any complaints against the increased rate must
~ be made within three days from the service of his notice

of the 8th of October 1908 was dlSlegardmg the express

-provisions of the Regulations. -

It is contended, however, that,such disregard of the
Regulations is of no importance under Regulation 42,
provided the directions in the Regulations have been in
substance and effect complied with, and that if that is
so, the action of the Cantonment Magistrate cannot be

-quashed or set aside in any Court. It appears to us

that the Regulations have not been in substance or effect

~complied with. The plaintiffs ale called upon within

three days to show cause why the rate imposed upon them
should not be raised from Rs. 201 to Rs. 9,840. - Such a

serious demand was a matter requiring very attentive .

consideration ; and reasonable ‘time was not given to
the plaintiffs to take any advice upon the subject. On
that ground alone, therefore, we think that the action

- of the Cantonment Magletrate was not warranted by the
Regulations. An appeal was preferred from his assess-

ment to the Cantonment Committee under Regulation 13.

‘The - Cantonment Committee only have jurisdiction to

)

hear an appeal against a rate provided it is charged

under the provisions of the foregoing Regulations. - The
" appeal to that Committee resulted in a curt resolution

as follows :—* Resolved that the appeal of the Turf

" Club be rejected,” and the request for reasons for this.

resolution was met by a further resolution as follows :—

% Resolved that the Solicitors to the Turf Club be

informed that the Committee consider that they‘areﬁnot
bound to record their reasons for rejecting an.appeal.”
The Turf Club then appealed to the Governor in Council,
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~ but they were informed that under the ,Réguiations the

~

Governor-in-Council had no power to interfere with the
decision of the Cantonment Committee, which according:
to the provisions of Regulation 15 was to be final. - It is
not surprising under the circumstances that-the plaintifl's
paid their tax under protest, and have filed this suit for
the recovery of tlie same as money had and received
for their use. |

Up to this point/we have dealt with the objection to
the action of Cantonment authorities on the ground of
procedure, and, for the reasons stated, we think-that the '
objection is well founded, that the Cantonmeént Magis--
trate did not charge a rate under the prdvisions of the
Regulations, an appeal with reference to which could be
heard and determined by the Cantonment Committeé.

But there isa more serious objection than that caused
by the procedure laid down in the Regulations. Tt is’
this : that the Cantonment Magistrate has wholly dis-
regarded the basis upon which the rate is to be assessed.-
He has assessed a rate upon the gross income of the
plaintiffs, which would not even be a basis for the levy
of income-tax. Even if the plaintiffs’ det profits, which
average about Rs. 30,000 a year, had been taken as the
basis of valuation, it is clear, for the reasons stated by
the District Judge, that no hypothetical tenant could be
expected to offer such a sum as rent for the property in
question, for as the District Jundge points out “if the
plaintiffs were to let the Race Course and buildings for -

‘more than about Rs. 30,000 a year, it is obvious that

~their tenant would conduct business at a loss,” and if .

they were to let it for that sum only he would make no -
profit. It would, therefore, not be reasonable to expect
that he would offer such a rent. It appears to us that
the judgment of Lord Halsbury in the Mersey Docks
and Harbour Board v. Birkenhead Assessment Coin-



VOL. XXXVIIL] -BOMBAY SERIES.

hiitlw(”,' already referred to, so far from being any ‘

authority in favour of the contention of the qppellants

is a direct 'authority for the ploposmon that where

a taxing authority is called upon to assess the tax

based upon annual letting value he does very wrong .
indeed if he rates as if he were dealing with the -

question for the income-tax. The Cantonment Magis-
trate has, as stated by the District Judge, “not

calculated the tax on the annual value, but on some

“strange ' and nowel method of his own. The law
does not justify his action at all.. It was outside the

law,and he has assumed powers which the law has .
‘pot given to him. The enhancement of the tax was,
‘therefore, ultra vires, and not a legitimate method of
arriving at a fair letting value of the house.” It is,

therefore, clear upon the authority of Kasandas v.
" Ahl{lesllvai Municipality®, ‘that: the case is one in
which the Jjurisdiction of the Civil Courts is not ousted.
The money has been claimed and xreceived from the.
plaintiffs without the shadow of a right, and the plaint-
iffs having paid under protest are entitled to'recover
the money, unless their claim is barred by limitation.
It is only contended that their claim is barred in respect
of the first payment made by them for one half year,
being -the sum of Rs. 4,819-3-10. A cheque for that sum
was given to the Cantonment Magistrate by the Turf
Club on the 28th November 1908, but it was not cashed
- by him ; and on the 5th of May 1909, he wrote saying
that he had made a mistake in the figure which should
be Rs. 4,671, and that the cheque drawn on the 28th
November would be returned on payment of the sum of
Rs.4,671. The first cheque was, however, cashed on the
27th of May 1909. This suit was instituted on the 28th
March 1912, more than three years after the delivery of
the ‘cheque, but 1ebs than three years fiftel the cashmg
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.of the same. We are of opinion that limitation runs,

not from the date of the delivery of the cheque, but
from the date of the receipt of the money by the payee,
and that, therefore, Article 62 is no bar to the plaintiffs’

" claim in respect of this payment The appeal therefore

must be dismissed.
We would add for the consideration of the Govern-

” ment an observation on a question which it has not been
necessary to decide having regard to the success of the
plaintiffs upon the points raised by them. It is this,

whether the Cantonment Taxation Reorulatlons .can be

- regarded as an adaptation of the provisions of the taxa-
‘tion  sections of the City of Bombay Municipal Act of

1872 and 1878 in respect.of appeals from rates.. Those .
sections allowed an appeal to the Court of Petty Session,
that is to the Presidency Magistrate, a judicial tribunal,
whereas Regulation 13 of the Poona Regulatlom gives
the appeal to the Cantonment Committee, which i is alay
body, one of the most important members of which is
the Cantonment Magistrate, from whom the wppeal is
preferred. L

"The plaintiffs must have their costs of .this'appeal;
and. of the next appeal which fails with the failure

Appeal dismissed.
6. B.R.
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