INDIANLAW REPORTS,
Bombap Sertes.

APPELLATE CIVIL.

Before Sir Basil Scott, Kt., C_hiqf Justice, and Mr, Justice Beaman:

_DHED MULIA BHANA (’ORXGINAL’DEFL\IDANT)J APPELI;AI\T ». DHED
SUNDAR DANA (ORIGINAL PLA]N’IJFF) RESPONDENT.®

»Easemcnts Act (V of I 882) sectzons 1 8 and 23—-—Easement—-—Prq;ectzon of
eaves——Raesmg the height of the eaves— Burden on the serwent tenement not
to bé mcreascd—-—JCustomar Y easement—P1 ivacy J~Invaszon Cs

*The term veasement ' as defined in the Easements Act (V of 1887) apphes
s much to a pro;ectxon of ‘eaves in‘a dry country wheré there is no

]us
dlschalne of* water as in'a country where there is abundant rainfall and thére
m,dmcharge of water

If a man has acquired an easement from a pro]ectlon of his ewgs to a ﬁxed i

extent over his neighbour’d land, he can raise. the height of those eaves S0 long
as-he does not throw-an incr eased burden on the servient tenement.

- The defendant constmcted a window and apertures ( mles) in the ba,ck wall
of his house and they , commanded the p'amtd‘fs khadki or courtyard which

cuuld be used for females to bathe and similar purposes of privacy. From the |

defendants’ window the pgople sleepmg in the plaintiff's house, could be seen
and, from the af)e;'ﬁllx'es, though above & man’s height, a person, if he was so0

.inclined, could peei)‘ 'through into the plaintiff’s house and the male apartment -

next to the open veraadah (osari). ~ The plaintiff having sued for an injunction
restraining the defendant from ma'ng any openings in hlS wall .

Heldwthat though it was'dougtﬁul' ‘whether- the plamtlff was entitled to relief

on th'e gxound of the i invasion of. hity privacy, still as thele was a wntten agree-
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ment ‘between the pames in the year 1879 whereby the deféndant’s father
agreed that he’ vgould not. malke any opening in his back wall, the plamtlff had
the right to reqmre thie defendant to close the gaid apertures and window.

. -

. SECO\ID appea,l agamst the demsmn of B. C. Kennedy,
District Judge of Ahmedabad in cross’appeals  Nos. 260

/ and 284 of 1911, varying the decree of M. B. Bhatt Fn'st

Class Subouhnate Judge. -

" The plamtlﬁ sited for (1) an injunction pelmanenﬂy

_ restrzumng the defendant from making .any opening

whatever in his back wall abutting on the ‘plaintiff’s

_courtyard, (2) an injunction- 1est1a111mg from - obstruct—
ing him.in building a wall.on his own land so' as to
“close up the new "opeénings made by the defendant,

durmg the pendency of the suit, (3) an injunction per-.
manently restraining the defendant from shifting his

. eaves from the position in-which they stood and beyond

10 inches which was their original projection, (4) an’

m]unctmn permanently restraining the detendant from

~ raising his-house so as to disturb the 110‘111; and air

‘enjoyed’ by ‘the plammﬂ’s ‘house, (5) an order f01 the

v _ removal of the acts compl'uned ot, should they be “made

during. the pendency of the suit and (6) such other

_ relief -as ‘the Court might deem proper to award. Thé
plamt alléged that the defendant was rebulldmg his

house with the intention of ralslng it and to shift his:

~eaves and to project them beyond their limit of 10 inches-
' on the ground of plamtlff’s courtyard and that such acts-
- would disturb the pnvacy of h1s house and mtelfew

“with its light and air. = 7
In denylng “the plamtlff’s clalm the defendant con—
tende;d mter alia that there were in“the back. wall of

his house” “two apertures and one window for more than

20 ‘years past, that the ]g)lzuntn‘fi had not acqulred the
. easement to receive light and air'to hi§ house as the
~ story thereto was 1a1sed Wlthm the last 20 years and
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that no. 1n]ury resulted to the plamtlﬂ by his ralsmg 1918,

hle house. Mo
" The- Subord:mate Judge found that the defendant’s. o BH;{}T{”

“back wall was a dead wall without openings as alleged * Soxpag ©
. DANA. T

by the plamtn‘f that the defendant had not projected-

- his eaves - beyond their former limit, that. the plamtlff’,

“had acquired no r1ght of easement to the upper story

of his house, that the plaintiff could not: prevent the

de,fendant from raising his house, that the plamtlff was

“entitled to.and had enjoyed privacy with respect to his

upper story and that the defendant’s intended building

mterfered with the prlvaoy of the plaintiff’s house.

- The Subordmate J udge therefore issued an 1n]unct10n i
requiring the defendant to close his two apertures and'
. one window in dispute in the back wall of his house in
suit and restraining him from ever making any opening
- whatever in the sald wall in future.. In other respects -
the plaintiff’s suit was dismissed. In. connection with'.

“the plaintiff’s claim relating to the window and_ the.
'apertures the Subordinate Judge. referred” to, an agree-
ment, Exhibit 23, dated Aprll 1879. The agreement .
was produced Dby the plaintift and'it contained’ a stipu-
lation -on the part’ of the defendant’s father that he -
- would not make aiy openmg whatever in his back wall,
.With respect to the plamtﬁf’s claim-as to the eaves the

Oa

Subordma’oe Judge observed :— N L .

It'is true defendzmt has raised his house and has in doing so shifted the
position of the eaves. Itis argued for the. phmtlff that on the authonty-.’
~of the. 1uhng m Ranckod V. Abdulabhal (Bom. L. R. 6 p. 356) - the
defendant has only ‘the right to maintain his projection where'it was originally
and that he cannot shift.its position.. This ruling related to the right of the
owner of the soil to build below and above the said projection withqut disturb-
ing the prOJectlon ‘as such, .The rulmg decided that the ownership of the.
column below and above the -projection remained with the owner of the soil. .
Th1s ruling - does ot consider the question of easement, for® apart from' the .
" encroachment and adverse possession the defendant has in the présent instance
acquired the right of easement to discharge his eaves in the plaintiff's ground.”
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- Defendant’s house is there these more than 20 years and defendant hab dlscharged '

rain water from hlS roof on the plaintiff’s giound “In raising his house

" defendant does not, - I think, mcremse ‘the burden in the plmntrﬁ"s soil..
" By 1arsmg his house defendant has given the plaintiff the facility -to raise his
- own house if he liked provided-he managed to receive the rain water from his

(defendant’s) eaves into some structure like a ten ace. . e

Both'the parties preferred cross-ftppeals. ‘The plainf-“'

: iff in his appeal urged that the First Court was wrong .

in its finding as to the ‘ught of the defendant to” project
his eaves, and the defendant in his appeal urged that

" the first . Court was wrong . in its finding as to the -
. plaintiff’s nght of privacy - and in ﬁndmcr ‘that “the

Wlndovvs were new.

The District Judé_,e dlsmlssed the defendant’s appeal

and in allowing. the’ plaintiff’s appeal enjomed the -
" defendant “ not so to conqtruct the eaves of his new roof

as to project over the Iand ofi the plalntlff ? for the
followmg reason :— - B
The right to protrude eaves over the land in possession of another is a totally

different right to an casement to discharge rain- -water. Rain-water tan be
discharged without protrusron of eaves, and eaves can be protruded without-

. discharge, of rain- water -The rlght to protrude eaves is a physical mvaswn

of immoveable property and as such is exposed to a plescnptron of 12 years. ‘
Therefore the fact that “a person has had his roof -encroaching in one part of
plaintiff’s column of air gives him no right to grve up his old encroachment
and begin an entirely differently situated encroachment still less to further ;
protrude .

~ The defendant pr eferred a second rtppe‘rl o '
. G.'N. Thakore, for the appellant (defendant). ——The

.ﬁndlng that we-have projected our eaves is due’ toa
. mlsapprehenswn of the law. It was admitted in the

plaint that our original eaves projected. to the extent of
10 inches and relief was claimed on that footing. The

~ first Court found that our present eaves are -in a ‘line -

with the. eaves of the other house. The Dlstrrct Court
erroneously ‘assumed that the projection of the eaves
was amn encrqachl_nent end found that there was an
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,We also rely on Harvey V. Waltm 3(2) R

The 1n3unct10n regaldlng the Wlndow and apeltmes :
"should not. etand The parties are Dheds: (scavengers)-

and not entitled to the right of pnvacy with 1espect to
their houses without alleglno and strictly p10v1ng the

"custom of privacy. . No such custom. was alleged and y
proved. The finding also is very: halting. “The open--

ings command & view of the’ open. COlllty_dld and the

‘male apaltments of the house. No .right of privacy
could be claimed with fespect to these : Keshaw Har-
Z“cha v." Ganpat Hirachand®, Shrinivas Udpirav v.
L. Reid®. The ruling in Manishankar Hargovan v.’

Trikam Narsi® is not “applicable ° ftnd the pnvﬂege
should not-be extended any furthel '

G. K. Pm ekh for the. respondent (plalntlﬂ":) ———The

finding as to the eavesis a finding of fact and cannot:

be disturbed in 'second appeal. The District J udge’did
inot mer ely proceed upon the assumption that the pro-
“jection was an encrmchment ‘Hven if he did, we

submit that he was right. A new. column of space is’

now occupied by the eaves The burden- on' the

“servient tenement would be increased by the roof being
raised. Besides it is not found that the eaves are meant:

.

for ram—watel ,
“As regards the Wlndow and apeltules both the lowel

Conrts found, that our right of privacy dis invaded. - The. "
right of privacy is recognized in Gujarat by custom :
Manishankar Hargovan -v. Trikam Narsi®. It was:

not necessary to allege and prove it. The window and

| (1013) 37 Bom. 491. - . @ (1871) 8 Bom. H. C. R. (A.C.J.) 87: -

© @ (1873) L. R. 8 C.-P. 162. - - ®)(1872)9 Bom. H. C. R. 266.
®) (1867)5 Bom. H. C. R. (A.C.J.)42.

: encroachment because the present eaves are dlffelelltly;fi co 19180
sitnated. The projection of eaves is an easement as °

held .in Ohotalal Hirachond v. Manilal Gagalbhaz“)
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: : apertures do overlook onr: Wlndows and the lchadm
“Moua® . Which.is used by females. 'The finding is- binding. in -
E‘YBH;NA * second appeal. Besides the injunction ‘as regards the
’?SII)JEI‘?AART,A _Wlndow and apertures our claim is also.based on the.
: o agreement ~which was: arllved at between the partles

' and which is rehed on by the Courts R LT

L)

J’hakore in reply —Thele “Was 1o 1eference to the
agreement in the plamt There could be no privacy as’
" to thé courtyard. - Admlttedly there are tenants in, the

‘plaintiff’s house.

~ - 8corT, C. J.*—There are tWo quéstions on which the
‘parties are at is”sne in this appeal. The first is whether
~the defendant who .at_a previous time had his eaves pro-
]ectlng ten inches over the plaintiff’s land (and so far as
. we .can ]udge he had @ninterrupted enjoyment of them
~ for twenty-ﬁve years) should be-interfered with when he:
’ralses the wall of his house and projects the’ eaves to the
same extent at a correspondingly incressed-height. The
learned District Judge has held that except-in the case
of the discharge of water, from the-eaves thé nature
of the interference. -with the right of the servient tene=
ment is trespass and not within ‘the law relating to~
~ easements. We- are unable to agree with his opinion
upon that point. It appears to us that the definition "of
‘ easement’ in the Fasements Act applies just as much
to a progectlon of eaves in a dry country where there is
no discharge of rain-water as in a’country where, thele
is an abundant rainfall and there is dlscharge of Wate1
Tt is'to be observed, moreover, thatin Allmedabad there
18- often an ,abundant rainfall, and,the eaves must be
- used in’ the ordinary course for the discharge of rain-
water. The case falls within the decision of this Court:
_in Chotalal Hirdchand v. Manilal Gagalbhai®, -If the-
. defendant has acqu1red an easement f1om a pr01e0t1on~

T (1913) 37 Bdm 491.
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iof eaves ten 1nches over the pla1nt1fE’s land ‘he can ralse
‘the .helght of those eaves so long as he does 1ot thr oW
an 1n01eased burden upon the servient tenement That
! is prov1ded by section 23 of the. Easements Act

: alSo Har vey v. Walters“) ” o

We understand the 1earned Dlstuct J udge 8 ﬁndmg, ‘
that the defendant has plojected his eaves beyond their .

;f01mer limit, to be based upon hisg propos1t10n of law
“that the defendant cannot prOJect his' eaves at all at a -
: dlffe’rent he1ght to that at’ which they were orlglnally
~projécted. - ‘The decrée of the Dlstrlct J udge therefore

-must be mod1ﬁed in respect of the eaves. L o

" The second pomt is based upon a customary easement
-Whlch is alleged to be.in force throughout Gu]arat
Customaly easements are recognized under the Ease-

ments Act, section 18. Tt'was stated in Mamshankar :

Hargovan v. Trilam Narsi®, that “ A series of. deci-
‘sions, extending over a long number of years, has settled
the question; that, in accordance  with the usage of
Gugarat ‘a man may not open new doors and windows in
'h1s house, or make any new apertures or enlarge old

ones, in'a’'way which, shall, enable hlm to overlook those :

'partltrons of his neighbour’s premlses “which are
ordlnarlly secluded from observatmn ‘and in this man-
' Iier to intrude upon that nelghbour 8 prlvacy and that
‘an invasion of prlvacy is an- 1nfract10n of a right, for-
Whlch ‘the person injured has a remedy atlaw”., The
de01s10ns which are quoted in support of that propos1-

‘tion. do not entirely bear it- out. For examplé, one of - :
“the “cases quoted is Syed Imambulksh v. Guggul- Pur-

bhoodas("‘) ‘decided in 1862, where the plaintiff sued to
“cause an eyelet made in the back-wall of the defendant’s
house to be blocked up as destroymg the privacy of his

(1) (1873) L R’*’S C.P.162. @ (1867) 5 Bom. H. C R. (ACJ)42
L8 (1862) 9 Harrmgton 274,

l1e13.
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premlses The defendant pleaded that the opemng was

mot recent and that the phlntlff did mnot suffer any

~-inconvenience from:it. . It was alleged by the plalntlﬁ‘i

» that the opening could be used in order to look into his :

hprlvy The learned Assistant Judge, however, did not

.-consider that the plamhft suffered any material incon-:

venience from his yard being commanded by the eyelet,

,' and the Sadar Dlwanl Adawlut accepting the ﬁndlng of -
" the Asslstant Judge confirmed his decree with costs.

»

That is the most recént case to be found in the Reports -
prior to the. decision it Manishankar Hargovan v. .

Trikam Narscm Then in' Keshav Harkha v. Ganpat .
"Hwachand@) .in . a  second ‘appeal,- Melvill and-

‘Kemball; JJ., after referring to the dictum in 5 Bom..
H.C. Reports said’: “ We are celtalnly not d1sposed~

“to extend: the privilege furthex than it was carried. in-
_that case ~and as it appears from the Assistant J udge 8

]udgment in the present case that the window opened
by the defendant- looks, not into the plaintiff’s private

- apartments, but into an open courtyard outside .his”

house, we are of opinion that there has been no invasion

- of the plaintiff’s privacy which will entitle him to haye

the window closed. ” Here the finding of the lower
Court is that “ the Jalis and windows -in’ the back-wall.

- of the defendant’s house command a khadm or court- -

~yard which is a place which can be uséd for females - to .
" bathe and ‘similar purposes of privacy, and the defend-

ant admits that from his. present window people sleeping
‘in plaintiff’s house can be seen, and the jalis are no doubt'
above a man’s helght but if one were inclined to peep
thlough ‘the same he can peep . stlalght into the
plalntlfjt’s house—the male apartment next to the osari.
Even if he were to peep into the kliadki of the plaint-.
iff’s- house the privacy of his people and that of his

. tenants Would be d1sturbed ”, If the case rested there

@ (1867) 5 Bom, H. O R. (A C J.) 42 @ (18712 8 Bom, H.C.R. (A.C.J.) 87..
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We should hemtate to hold that the plamtlff was upon
" these" ﬁndlngs entltled to relief having regard to the
‘ldemsmn in Syed Imambulksh v. Guggul Purbhoodas® :
and in Keshav Harkha v. Ganpat Hirachand®. But'
f»;there was an agreement between the parties reduced to . "
“writing in April. 1879, in Whlch it was: agreed by the"
defendant’s father that he Would not make any opening
;m his back-wall. The wall in which these jal@s and

- windows, which are complamed of are opened isa con—

tinuous - back-wall with. the; back-wall in existence at °
the date of the- agleement of 1879. * Havmg ‘regard to -
_that agreement we cannot interfere with the decision
of the lower Courts 1equ1r1ng the defendant to close up
the 7alzs and . windows Whlch he thas opened in his

. back-Wall

~ We, therefore vary the decree of the D1strlct Judge.'

"”by deleting the injunction against the constructlon of

‘the eaves of the new roof 80 as to project over the 1and :

of the plaintiff.. It must be understood that th1s
}varlance of the District Judges decree in no - way
authonzes the defendant to project his eaves more than

ten inches over the- plaintiff’s propelty Plaintiff must

“have the costs Whlch are-incidental to the institution

of the suit.” "As to all other costs eachjparty must bear.

his own
; " Decree varied.
. 'G.B.R.
 ®(1862) 9 Hamington 274 -~ @ (1871) § Bom. HOR. (AC.J) 8T,
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