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" eles of the plamtrﬁ'f requlred a grunt of maintenance prior to" 1012
" the 1st of January 1906. m g
~_ On. behalf of the appellant-plaintiff reference has been made v
_ﬁo ‘the dictum of Sir Charles Sargent in Girianna Murkundi Rm%‘;’l‘ﬁm.
- Naik. v. HonamaV, where he states : «It is now well established ’
that a Hindu widow is not bound to reside in her deceased
_husband’s family house, and does not forfeit her right to
maintenance by going to reside elsewhero, unless she leaves the

house for an improper purpose.” The answer to that argument

is that Sir Charles Sargent was not there. concemed with the

question of the. grant of arrears; and what sum will be granted

for arrears, must depend, as stated by the Privy Couxncil, on the

wants and exxgenmes of the widow~as proved in the particular

case. : : '

For these reasons we affirm the decree of the lower appellate

. Court and dismiss the appeals with costs.

Decrée affirmed.
G. B. R.

t) (1890) 16 Bom. 236, _

PRIVY COU NCIL.*

—

tOn Appeal from the High Court of Judicature at Bombay.J

VISSANJI SONS & Co. (PLAINTIFFS) v. bHAPURJI BURJORJI
BHAROOCHA. 1912

. Guarantee-—-C'ontract, construction of — Whether contmgent or unconditional  May 2, .3.

agreement—-Inadmzsszbzlzty of evidence of what  took ‘place after the —
execution of theg contract on question of its construction—Contract dct
(IX of 1872), sections 32,34, 56 and 65.
The question for determination in this appeal was the construction of

the following letter dated 7th August 1909, which was signed by the

‘defendant, and glven to the plaintiffs as secunty for the repayment of the

loan of Rs. 1} lakhs taontioned therein. “ In consideration of your having

at my request acceded to. the proposal of -the Secrctanes, Treasurers and
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+ Agents of the Tricumdas Mllls Compnny, lelted to advance to the Miils

Rs. 13 lakhs, I hereby bind myself to procure a loan within two weeks of
Rs 11 lakhs on the first mortgage of the Mills’ block property, and to pay -
you thereout the said sum of Rs: 13 lakhs agreed to be advanced by you to
the Mills.” 1In a suit for damages for beeach of the contract contsined in
the letter, the Courls in India held in favour of the defendant that ““all he
had undertaken to do was to procure the lending of Rs. 11 lakhs if a first

mortgage of the Mills was given, and to pay thereout Rs. 13 lakhs to the
plaintiffs.”

Held (reversing that decision) that on its true construction the document
amounted to a substantial undertaking by the defondant that a loan of

Rs. 11 lakhs should be procured, and that out of that loanthe sum of Rs. 14
lakhs should be repaid to the plaintiffs.

Semble:—Kvidence of what took place after: the executxon of ;hé
document was not admissible on®the questlon of its construction.

AprEAL from & judgment and decree (23rd August 1910) of _
the High Court at Bombay in its Appellate Jurisdiction, which
affirmed a judgment and decree (11th February 1910) of the
same Court in its Original Civil J ur1sd10t10n. .

In the suit out of which this appeal arose the appellants
claimed from the respondent- damages for breach of an agree-
ment contained in a letter dated 7th August 1909, and the
main question in dispute was as to the proper construction to
be placed on the agreement.

The facts which gave rise to the suit were that the business .

of the Tricnmdas Mills Company was mainly carried on by one

Dwarkadas Dharamsey, a well-known ‘and influential merchant
in Bombay, and a partner in the firm of Tricumdas Dwarkadas
and Company, who acted as the Secretaries, Treasurers and
Managers of the Tricumdas Mills Company. In. August 1909
Dwarkadas Dhammsey, his firm, and .the Tricumdas Mills
Company were in financial d'fficulties, .and .on 7th- August -

1DWarkadas applied to the appellants, also a well-known ‘mercan-
tile firm in Bombay, for a loan of Rs. 1,50,000 to be made to
the Mills, but the appellants refused to ‘make -the. loan.

Dwarkadas then told the appellants that he was about to raise -

a Joan of 11 lakhs of rupees on a first mortgage of the "Mills
through the respondent, who was a money and loan “broker in

Bombay doing an extensive business, and that the advance of
Rs. 1,50,000 for which: ho asked would be repsud out. of that

!
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loan. Being - 'doubtful whether the respondent would"~ induce
‘anyone to advance the sum of 11 lakhs on the mortgage of the
Mills, and whether he had any substantial lender in view, the
appellants ‘asked Dwarkadas for an assurance in writing from
the respondent that he could procure such a loan.

Thereupon the appellants and Dwarkadas had a draft letter

éontﬁining the proposed assurance prepared by their Solicitors
which was to” be put before the respordent for his mgnature v

md on the same day (7th August) Dwarkadas called on the

respondent, and informed him that the appellants required the’
assurance before they would make the advance, and requested

him to sign the letter of ‘assurance. Prior to the above date

Dwarkadas had seen the respondent and- had informed him of -

the fact that the Tricumdas Mills Company required a loan of
11lakhs on a first mortgage of their property, that there was

~then- a first mortgage thereon for a sum of 6 lakhs in favour of -
“the firm of Shivlal Motilal of Bombay, thet {hat firm were"

| villing - and prepared to have their mortgage paid off, though

- in fact ‘the due date had not then arrived, and he had requested”
the respondent to procure him the loan of 11 lakhs before-

7th August 1909.

The respondent’ had in fact at the time a large sume of money

belonging to & principal of his available for investment and he "
agreed to procure the said loan which wasto be secured upon

a first mortgage of the Mills.
Accordmgly op 7th August 1909 the respondent was requested

to, and did, sign the followmg letter in terms of the dmfb:

‘ produced by Dwarkadas Dharamsey

EXHIBIT A.

«“ Tullockchund and Shapoorjl ' "~ b1, Apollo Sircct,
Bombay, 7th August 1909,

Messrs. VISSANJI Soxns & Co.

Dear Sirs,

-

In consideration of your having at my request acceded to the proposalv

of the Secretaries, Treasurers and A gensts of the Tricumdas Mills Company,
Limited, to sdvance to the Mills a sum of Rupees one lakh and fifty thousand,
Ihereby bind myself to you to procure & loan within two weeks of Rupees
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c]even lakhs on the first morigage of the Mxlls block properly and to pay
to you thercout the said sum of Rupees one_ lakh and fifty thousand agreed
to be advanced by you to the M1lls
- . _ ) Yours faithfully,
8. ‘B. BroacHA.”

This letter was taken by Dwarkadas to the appellants who

_made an advance of Rs. 1,50,000 which was sccured by a

promissory note signed by the Tricumdas Mills Company, and
the appellants’ firm of Tricumdas Dwarkadas and Company ;
and to that firm and the Tricumdas ' Mills Company the advance
was debited in the books of account of the appellants’ firm.-

On the 9th August Dwarkadas informed the respondent that

" he would not require the respondent to. procure the loan of

11 lokhs, as the firm of Shivlal Motilal had agreed to lend the -

sum of 5 lakhs to the Mills on & further mortgage. The

respondent immediately wrote and informed the appellants of

‘the ‘refusal by Dwarkadas to make the contract with him, and

told them to look to Shivial Motilal and Dwarkadas Dharamsey
to.reserve for them the Rs. 1,50,000 from  the amount of the
further loan. The respondent, however, received no.reply to
his letter until 24th August when the appellants wrote and
demanded payment of the sum of Rs. 1,50,000." Meantime the
appellants had been in negotiation with Shivlal Motilal and

. Dwarkadas Dharamsey with a view to securing their advance

to the Mills, and they received an assurance from Dwarkadas ’
that the advance would be repaid out oE the money to be

A recelved from Shivlal Motilal.

On 25th August the respondent rephed to the appellants
letter of demand and repudiated all liability, stating that he
had been, and was then, in a position to procure and advance
the loan of 11 lakhs on & first mortgage,. and to. carry through
the ‘transaction, but that Dwarkadas *refused to mortgage the
Mills to him. Shivlal Motilal gave a definite refusal to make
any further advance to the Mills, and on 28th-August Dwarka-
das Dharamsey committed suicide. After some further corre.
spondence, between the parties the appellants on 1Ith October .
1909 instituted tho persent svit against the _respondent _ &g

‘ def_e_ndant ir tho Hijgh Court at Bombay.
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The plamt alleged that the defendant had committod-a breash 1912 |
“of contract in failing to keep his promise contained in the lette™ Vissanys
of 7th August 1909, and prayed for a decree for Rs. 1,50,000 SONS & Co.

with interest at 6 per cent. and costs. Smarvra

In his’ written “statement tho defendant ‘denied that he Bunsonsr
requested the plaintiffs to advance any money to the Mills, or
that he promised to repay any such advance, and asserted that
_he received no consideration for the letter of 7th Agygust 1909,
He- alleged that he was always ready and willing fo pezform
what he had undertaken to do, and denied that there - Was any
breach of contract on his part, :

On the pleadings the following issues were settled —

1. Whether the plaintiffs advanced one and a half lalhé
to the Tricumdas Mllls on the faith of the letter of 7th August
1909 ?

“92. Whether the promlse of the defendant to pay the
plaintiff one and a holf lakhs was not conditional upon the
Tricumdas Mills granting a first mortgage of the Mills to the
defendant’s client-for 11 lakhs ?

« 3, Whether the defendant was not 'always ready and
willing to perform the promises made by him in ‘the said
letter ?

«“ 4, Whether, on the qth August 1909 Dwarkadas Dharam-
soy as representing the Tricumdas Mills' did not reiuse to grant
a first mortgage of the Mills to the defendant’s client ?

¢t 5,  Whether such refusal did not render it impossible for -
the defendant to perform his said promises 7

«@. Whether if the said promises amounted to a contract
such refusal did not render the contract void ?

«7. Whether the plaintiff did mnot treat the defendant’s
lotbor of 9th August 1909 as terminating any . contract between
them with reférence to the sum of one and a half lakhs P”

Tﬁe Judge of the Court on its Original Civil Side (Bramax,
-J.) before whom the case came for hearing, after finding that

the facts were praetwally ‘undisputed, held that the defendant
beheved that the mbz;tgagee Sh1v1a1 -Motilal -was W11hn0“ to Dbe
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f1912  paid off in full that the defendant had the 11 lakhs available
“Vissawar  for the loan which he undertook fo procure, and was ready and’
Sonsvfz, Co. willing to advance the said sum on a first mortgage of the
' Smarvrsr Mills ; that the undertaking to pay the sum of Rs. 1,50,000 out
Buriomin, ¢ the mortgage money contained in the letter of 7th- August
1909 was conditional and contingent on the transaction of
mortgage being given effect to ‘and carried out by the loan

being taken, and was not a promise unfettered by that condi-

tion ;- that the contingency. failed in consequence of the act of

- Dwarkadas Dharamsey ; that the fulfilment of the undertaking

thereby became imp-ssible; and that there was no breach on

the part. of the defendant of his contract, nor any liability on

his part in respect of thecsum claimed. The suit was conse-

\_quently dismissed with costs.
_ On appeal by the plaintiffs the ngh Court in its Appellafe
Jurisdiction (Sir Basit Scorr, O. J., and BATCHRLOR, J) upheld

‘the lower Court’s decision.
The material portion of their ]udgment (after stating the

facts, was as follows :— -

. “1he above facts aro undisputed. There is ewdence that after the 9th
Argust plaintiff tried to arrange for repayment out of the monies fo be
advenced by Shivial on further charge and that he made no cliim on defen-
dant till 24th August, the day of the meeting of the creditors of Dwarka
das Dharamsey, when Shivlal had firally decided not to Jadvance the

remammg 3 lakhs. '

. Yn the view we take of the case however what happened aiter the 9th
of August is of no importance for the purpose of our decision, The
question which we have to decide is what requisition the plaintiff laid
“heforet he defendant by the draft and what the defendant undertook by the
letter of the 7th August.- -

% The plaintift’s present case is that he msmfed on a request from the

- ‘defendant for an advance of Rs. 1} lakhs to Dwarkadas Dharamsey and
the defendant’s promise that he would repay tkat amount. If this was what
he wanted it is strange that he did not ask for a bare and aksolute guarantee
'from the defendart instead of introducing an unnecessary reference to the
Afirst mortgage of the Tricumdas Mills,

« Tt appears to us that no reasonable businessman in the plaintiff’s
position can possibly have supposed that a loan broker however wealthy
‘wwould promise to pay out of his client's money 14 lakhs of rupees .except
;upon eondition of some security being obtained for the lender of the
money. As between businessmen like plaintif and defendant dealing
with a tottering financicr like Dwarkadas Dharrmsey any arrangement for
an unconditional guarantee such as the plamhﬁ now asgerts is mcredzble.
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It appears tofus that the words T bind myself to you to procure a loan’

within two wecks. of Rs. 11 Iakhs on tho first mortgage of the Mills and to
Py you there(,ut‘ ae correctly paraphra.sed in paragraph 6 of the defendant’s
written statement, where he says that all he had undertaken to do was to
procure the lendma of 11 lakhs if a firstmortgage of the Mills was given and
to pay thereout 1§ lakhs to the plamtlﬁ

“It was sugﬂ ested by the plamnff s counsel that if defenda.nts hadoffered

a ertten guarantee in these terms the plaintiff would never havo advanced
the money. We do not think that this would havs been the result, for the

~ plaintiff had no doubt of Dwarkadas Dharamsey’s ability or willingness to

393
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mortgage the Mills. His only doubt was (as he himself says) whether -

Dwarkadas Dhuaramsey could induce anyone to-lend him the 11 lakhs he
wanted on the Mills. On the other hand, looking at the case from the point
of view of the defendant, if he had been asked to promise ropayment of the
plaintiff’s money, mortgage or no mortrade, security or no secumty, we
cannot doubt that he would have refused.

- % For these reasons we affirm the decreo of the lower Court and dismiss
the appeal with costs.” Bup

- Leave to appeal to His Ma]esty in Councll was granted by
the High Court on the ground that the question of the
construction of the letter of 7th August 1909 was a * substantial
question of law” following the decision of C.uewm, C. J., m

Nowbut Singh v. Clmtter Dharee SinghV),

On thisappeal,

- Sir A. Cripps, K. C., and @. R. Lowndss for the appellants
contended that upon the true construction -of the letter of 7th
~ August 1909 the respondent promised unconditionally to repay
to the appellants the sum of Rs. 1,50,000 out of a loan of
- 11 lakhs to be procured by the respondent; that -the promise fo
procure the loan of 11 lakhs ought to be construed as a promise
to procure it effectually for the purpose in contemplation
between the appellants and the respondent, which was the
payment of the mbney advanced by the appellants. It was not
a ‘contingent contract,” and- therefore seotion 32 of the

Contract Act (IX of 1872) had, it was submitted, no application”

- to it. - There were no circumstances giving rise to an implied

condition that Dwarkadas Dharamsey would take up' the loan.

The appellants did not know, as the respondent did, of the
- mortgage to Slnvlal Motilal.

(M (1878) 19 \V. R. 222
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. Sir R. thy, K. C., DeGruyther, K. C’., and Arthur. Qrey

“Vissangr for the respondent (called on to support the decisions appealed
SONS & Co. from) contended that the proper construction of the agreement
Smrurs: contained in the letter of 7th August 1909 was that it was

- Bomsorir. gy agreement contingent on the respondent obtaining a first

mortgage of the Mills as_security for the loan of 11 lakhs, and
in the events which had happened—the refusal of Diwarkadas
Dharamsey to take the loan, and the discovery by the respond-
ent that the property had already been mortgaged to Shivlal
Motilal, who was not willing to have the mortgage redeemed,
but proposed to exercise his option of increasing the amount

" of the mortgage he had on the Mills—the contract became,

imppssible of performance' and void under sections 82 and 34
of the Contract Act. Reference was made to Chandler v.

""Webste‘r(l) 5 IGrell v. . Henry® 5 and Taylor v. Caldwell®, A

contract made under one set of circumstances which has becoms

* impossible of performance cannot be aprlied to.other circum-

stances which could not have been in the contemplation of the
partles when the_contract was made : Juckson v. Union Aarine
Insurance Company®. The respondent was always ready. and
willing to procure the loan (it was part of his business to procure
loans) and so fulfil his part of the contract, but he had not by - his

Jetter bound himself to do so unless he obtained the mortgage
~ stipulated for. The appellants, it was further submitted, had

accepted the determination of the contract under the letten of
7th August, and had agreed with Dwarkadas Dharamsey to get
their advance paid out of the loan' which would be made.by

" Shivlal Motilal on the further mortgage to him. The respond.
. ent, therefore, had dammlﬁ;ed no breach of contmct, and -was -

not liable, under the&&rcumstances, to pay anythmg to the
appellants, .

~ The appellants were not called upon to reply.

- 1912, May 3rd —Tho Judgment of their Lordships was
delivered by——

() [1904] 1 K. B. 493. @) (1863) 32 L. J. Q B. 164 : 3jB. &s
) [1908] 2 K, B. 740. 826,

() (1873) L. R. 8 C. P. 672 at p, 581,
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- Lorp . MacNAGHTEN—The question in this ease turns
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. simply upon the construction- of a very short document. It is

Vissansx

“addressed to-.the appellants,- and is in. these  words :—* In Soxs & Co.
consideration .of your .having at my request acceded to the SmPUR"
proposal of the Secretaries, Treasurers and Agents of the Bursoryl

. Tricumdas Mills Company, Limited, to advance to the Mills a’

sum of Rupees one lakh and fifty thousand, I hereby bind myself
~to you fo procure a loin within two weeks of Rupees eleven
lakhs on the first mortgage of the Milly’ block property, and to

pay to you thereout the said sum of Rupees one lakh and ﬁfty :

thousand agreed to be advanced by you to the Mills.”” .

Everybodv is now agreed that, what took’ place after " the
execution of that document can have no bearing on the construc-
tion of it, -All that the admitted evidence shows is that the
appellants wanted some real and substantial security for their
advance, - They adyanced the lakh and & half, and the only
question is, what is the meaning of this guarantee P Does it
mean that all that the respondent undertook was that he would
find somebody willing to lend eleven lakhs on o first mortgage
_ of the Mills and that he was to do nothing further - except, if
that arcangement was carried through, he would pay to the
- Zppellan out of the loan a lakh and a half ? ’

. Various constructions have been suggested.’ The one which
Sir Robert Finlay, for the réspondent, finally- adopted is the
one on which the Judges in the Appeal Court relied. They
gay they agree with the respondent when he says “ that all he

had undertaken to do was to procure the lending of eleven .
" lakhs if & first mortgage of the Mills *was g1ven, and to- pay -

thereout Rupees 1} lakhs to the plaintiff.”

" Their Lordships read the document not in that sense at all,
but as a-substantial undertaking #hat a loan should be procured,
and that out of that loan this sum of Rs. 1,50,000 should be
‘repaid. : .
Theu' Lords}nps will therefore humbly advise His Majesty
that the .appeal should be allowed, and that a decree should be

B 5852



896~ | THE INDIAN LAW REPORIS, ([VOL. XXXVI.

1912 ‘made in favour of the appelianfs.~‘ Of- course the" respondents
Vissansr Will pay the costs of this appeal, and the costs below.
Bons & Co. Bulicitors for the appellants : Messrs. Latteys & Hart.:

.

" Swavurir ¢ Sohc1t0rs for the resp0nden*s J!Iessrs. T. L. VVz[son & Co.
Lorsonst, -
A[)peal allowed.

T Ve W,

ORIGINAL CIVIL.

Bc;fore Sir Baszl Scott, Kt., C’/m_ef‘ Justice, nd Mr. Justice Batchelor

1911 MADONJI DEVCHAND AXD OTHERS, APPELLANTS AND Px.um'x FF: v,
_ August 22, ¢ TRIBHOWAN VIRCHAND anp aNoTHER, RESPONDRENTS AND ’
: * DEFENDANTS. * '

Tndian Trusts Adet (IT of 1882), section 5 —Trust declared outsid_e British
India—Proceedings in British Indian Courts— Redeemed mortgage
retaining mortgaged shave as trustee for mortgagor— Notice of assign-
ment -by mortgugor—Death of mortgagor before registration of transfer
to assignee—Validity of trust—Completion of gift. -

N, through her agent T, mortgaged a share in the Bank of Bombay mth
L. Later she directed T to redeem it and have it transferred by way of gift
to her two nephows. It was redoemed and a transfer formn was signed by
P in favour of the nephews, but thoe Bank declined to rctnster it on the*
grou~d that the transferees were minors. N thereupon du-ect ed that it"
should be transferred to the names of T and M 1omtly as trostees for the
Yoinors. A transfer was accordingly sidned by P in favour of T and M, and
this was duly registered by the Bank. The day before it was lodged with
the Bank for registration, N died.

Tt was contended that the gift was imperfect and the trust in favour of
the nephews invalid. .
" Held, that as the trust was set up in a British Indlan Court the Indmp
Trusts Act applied, although  both N and P were living and domiciled in
Kathjawar (i. ¢, outside British India) when N declared her wishes regard~
ing the share, .

Held, further, that N had an eq.ulta'ble mterest in the share and that,
the mortgage having beeq discharged, P, the registered proprietor, held the
legal title as trustee and "'was bound fo deal with it as T or lns principal . N
should direct,

Held, further, that the share had passed out of the control of N before hex
death, the certificate as well as the transfer bemg in tho hands orunder the con. .
trol of T, to whom her desire to benefit thominors had been communicated, and
that the legal holder P, having notice and havingsigned a transfer in favour of

" # Appeal No. 37of 1911 ; Suit No. 847 of 1907, -
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