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Cantonment Tmure—Cantonment Code of 1836 and 1850-—0wne7sth of ltmd m'»

Poona Cantonment— Suit by Government for ejectment of tenant from preniiseswithin

" Cantonnient limits—Private ownership in Cantonment,. claim to—-Presumptum of .
- ounorslnp—-Possessmz, effect of—Right-of G’ovemment to reswmne lands > . . >_.. -

In a suit for e]ectment of the 'Lppellants from premises Wlthm the lumts of the .

Poona Cantonment the Government as. plmntlffs claimed that the land . belonved

"to them, and wag merely held by the defendants on military or cantonment tenute -

‘which entitled them to resume it at their pleasure eub]ect to compensatlon for
buildings which the tenants might have erected thereon. The defendants, claimed
the land as their private property on the ground that their predecessors in title were

cowners of the land at the time the Cantonment was established, and that nothmv )
) ‘had happened since to vost the title in the Government ; and while admxttmg ‘that .

'they were subject to military jurisdiction, and to the Government right of appro-

- priation, contended that they were entitled. to compensation ‘on a basis of pnva‘ho‘ )

ownership, and not as mere licensees, . They also- contended that ‘being in_ actual
.. possession of the land the onus was on the plaintifis to rebut ‘the’ presumptlon of.

" ownership in fee attaching to the possession of land’ whether ina Cuntonmentng

" elsewhere,. The title of the defendants was based on a document dated 27th August

-;:- 1864 by which one Beyts, a Purser in the Indian Navy, certified that for t,hevcor_x_sx-‘ :
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'* " ..deratlon therem ment:oned he "handed over to Dorab;ee Peston;ee all claim. he

v

~ -had to the house, out -houses and premises genera]ly, markéd 28 Staff anes, Poona -

_ .Cantonment ?’, 'This document was endorsed as ¢ sanotxoned ” by the Bngadxer-

Lreneral Commandmg., : L ] " :

Held on a conmderatxon of the mode of. dellmltatxon of the Poonft Cantonment

ke regulatlons affecting it, the arrangements made with the owners of the lunds

taken to indemnify them for the loss they sustained . by bemg deprived of their
rights of occupancy; and the other circumstances of the case, (1) that even if the |
-defendants established that their house was built at, or bafore, | the time the Canton- -
men$ was made, there was still a strong probablhty that they were duly compen- -

the Regulations as summarised in Aitchison’s Cantonment Code of 1836, and

. sated for the chande in their position-as owners to that of licensees ; (2) that from- i

Jameson's Cantonment Code of 1850, it was clear that, though permission fo occupy

.ground was frequently glven, “especially for the. building of officers’ bousés or -
‘bungalows, such permission. carried with it no sort -of propriefary right, and the "
buildings were liable to expropriation at a price to be fixed by the authorities, and-
the permission of the Commandmg Ofﬁeer Was necessary even for the lettmg or sa.le
«of the house so built.

It was therefore 1mposs1b1e to say” that 1mere possessmn or occupatlon of the
bungelow on this site afforded any presumptlon whatever that the deferidants or -
their predecessors in title were owners in fee, - The presumption was all the, other -

way, and was strengthened by an examination of the history of the site itself which h

.showed that the defendants’ predecessors in_ title did not regard. the property.as
Adiffering in its tenure .and terms from other property in the Cantonment,  The
-defendants were, therefore, mere lwensees and the land had been lawfully resumed
by Government o . o . :

APPEAL from an interlocutory order (12th February 1908) of
-the High Court at Bombay, Whlch directed the re-hearing of an
-appeal from a- 1udgment and decree (22nd October 1904) of the -
- Court of the District J udge of Poona which had, dismissed. the

’respondents suib.

~ .The: suit was one for e]ectment of the appellants, a.nd the- -
-plaint, filed on 6th August 1903, after (in paragraph 1) describ-
'ing the land claimed as ‘“a Government plot- of . ground now
known as No. 9 Arsenal Road (formerly as No. 23A, . Staff X
JTiines) situate ‘within. the limits of the Poona Oa,ntonm‘ent?’ff'

. and stating the boundaries, continued (in paragraph- 2) « tl;js

plot was formerly -occupied -as & site for a bungalow by one, i
Mr. I.-V. C. Beyts, a Purser in the Indian Navy, on Military

;- or Cantonment tenure under which the holder has no right of

ownershlp over the ground, but merely a rlght of oceupancy, -
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\.and the Tand is resumable a.t the pleasure ‘of Government
compensa,tmn being given for any buﬂdmgs standing-on it ab

" the-time of resumption. - The house and out-houses" standing Y

_on the said plot and all'his ‘interest in the -said plot.of ground

+ were sold by the said Beyts to one. Dorabji Pestanji Ghaswala.
‘on 27th August. 1864, and the transfer-of the occupancy of the

- said plot was sanctloned by the Brigadier-General for the time

" being commanding ‘the Poona Brlgade in- accorda.nce with

“Cantonment Regulation.’ » :
In paragra,ph 3 it was stated “ that the saad Dorabn Pesta;nn

died, leaving his widow Sonabai, two sons named-Aderji- and -

- Framji (defendant No. 2), and two daughters-J ivanbai, the wife
‘of. one Jamsetji Maneckji Ghaswala; and Bachubai, the wife of
Sorabji Nanabhoy- Harda, as his heirs. ' Sonabai died.about
.10 years ago.. Aderji died about- & year ago, leaving- his- son
Kaikhusru Ader]l (defendant No. 1) as his heir and executor .of
his will. The third defendant is ‘the sécond wife of Mr. Sorabji

" Edulji - Ghaswala, who is dead, and.whose’ first- wife was & N

_ daughter of Dorabji Pestanji Ghaswala. Consequently she is

" added as a defendant.” Paragraph 6 stated that ‘since:the-

” _year 1899 the saud plot has ‘remained entirely.vacant-with the
. exception of a compound wall, an.iron latrine and a small

‘out-house  and fountain in the compound, the market-value.of
* all which is abouﬁ Rs. 5007

* On 23rd March 1903 the Sohc1t01 to’ Government under the

direction of the Government of Bombay" gave ‘on behalf’ of
- Government and the Poona Cantonment- Committee & notice to
the first, sccond and third: defendants and to Jivanbai and
Bachubai, the daughters of Dorabji Pestanji, deceased; to quit
_and deliver up on 1st May 1903 to the Cantonment Magistrate,
Poona, possession of the said property-knownas. No. 9 Arsenal

"Road, and gave further notice that Government were prepared
- to pay the sum of Rs. 500 as the value of the erectlons then:
. standing on the-said ground, or such amount “as- mlght be -
-determmed by & Committee of arbitration constituted-as: pro-
vided in chapter 20 of the Cantonment Code of 1899.. In-reéply -
- tothe notice té quit, the first, second-and third defendants wrote _

IomLt
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- 19 'j_ to the Sohc1tor to Govemment a letter dated 20th Aprﬂ 1903

m -in which’ they stated that they disputed the rlghts of Govern--
: ."f“‘DEm“ - ‘ment or anyone on their behalf to resume the said piece of land...
%gciéﬁ;l:? ' Bachubai and Jivanbai also wrote letters dated 25th and 27th""
PR LAprll 1903 in reply to the notice to qult that they had no mterest‘g?

of any sort in the said-land. .- Ll nE

The plamt furthel stated that. the Caqtonment Maglstrate’-f‘

" ‘after giving notice of an a,ppomtment for that - purpose. duly>:
attended at the property on 1st May 1903 to receive posséssion
‘of the land,-but the'first defendant, who was present; refused to
‘deliver possession ; that the market value of the . property was -

- “Rs:'18,000 ; and that the cause of action arose on the Ist 1 \Ia,y k
:1903.- And 'the plaintiff prayed for “possession, and for such .

' further and other relief'as the nature of the case mlght require, i

" The: defendants in their vgntten statements denied that the:f;

_ plot of land'in suit belonged to.the Government, that it was™
- held on mlhtary or cantonment tenure and that they were liable -
© o e]ectment’ ‘They also alleged that the house standing on .
/the plot ‘of land was in ruins and no new house had been bmlt ;
- ‘owmg t0 the proh1b1t1ve action of the Cantoriment authorities. o
‘The third defendant further pleaded that the defendants and -,
thieit predecessors in title had -been in adverse possession, - for ",
“tnore than 60 years, and that the sult was therefore barred byf;

: Ilmrtatlon o - SR

“:0n the issues framed on the pleadings the - Dlstrlct Judge'f

.‘; (Mr . Liucas) held on issue No. 2 that the land in question was not :
coccupied on Military or Cantonment tenure ‘by the defendants’ .

- ' predecessors. in title ;--that the plaintiff had failed, therefore, to
‘establish -his title; that there was nothing on the record to”
show that the defendants or their prédecessors in title had ever”,
ot adxmtted that-the land-in suit was not their private property :
. He further ‘held that the suit was barred by hmlta.tlon a.nd'j
made & decree dismissing the suit. o
 On: eppeal by ‘the plamtlff the High Court (RUSSELL and |

: "BATTY ‘JJ.) were of opinion that sufficient attentlon had notj?
“ heen given. Dby the District Court to exhibit 71, ‘one of the-
documents relied on by the plamtlﬁ’ and. conseguently its proper :



: VOL XXXVI] BOMBAY SERIES

effect as - ev1dence had been lost 51ght of. The document (exhl-“ ’

"RAIRHUSRY
«~ ~ADERIY

bxt 71) was as follows L oL

;- * I hereby certify that i cons1deration of ha.vmgv received the sum of Rupecs

(6 150) six ‘thousand one hundzéd . and fitty,- I hand over-to Dorabjee Pestanjee-

. Esqmre all claim I have to the house, out~houses and premlses generally marked
. No. 28 Stakt Lines, Poona Cantonment. .

* ngned sealed, and delivered at Poonarthis twenty-seventh da.y of August in

the year of Qur Lord one thousand elght hundred and sxxty~four. o
~ o (Sd)IVGBEYTS,

Puraer of Her Ma,]est 7's la.te Indian Navy.

" Witnesses, | SRS . .' . ;_» L
. “(8d) W. WELLIS. - ‘ ) ‘

“(sd.) H. V. FAULCONER.

- '  “Ganctioned, | . _
T "« Poona, 27th August 1864,
¢(sd.) - F. C. HEATH,

- Brigadier-General Gommandlng Poona, Brigade.” -

The High COurt therefore, on 13th June 1906 1ema.nded

[

 the case to the Dlstrlct Court for ﬁndmgs on the follow.mg _':

ISSHGS —

“1. What is the legal effect of exhibit 717 .

“9, " Does the use of the word - sanctioned’ therein imply
_that the occupation of the defendants and their predecessors in
) tltle was a permissive occupation, or how otherwise ? - :

8. Arethedefendantsina pos1t10n to rebut the primd facw
presumption arising on the face of the said exhibit? .

"« 4 Tn what sense was the word * sanction’ used in exhlblt

71 a.nd understood generally according to.the practlce of the-_

locahty at the time of its execution ? -

-

" Either party was to be at liberty to- adduce further ev1dence »

on the additional issues as they might be advised. Both partles

havmg produced additional evrdence, the District Court (of which
- the Judge was then "\dr. Kineaid) found on the four 1ssues as

follows — > i

"'« (1) Exhibit 71 evidences the sale of the house 23 Staﬂ Lines -

(now No. 9 Arsenal Road) to Mr. Dorabji with _theoanohol; _,of

’ = 1911: .

o
SECRETAR?
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'

bhe mlhtary anthorities and confen ed permission on Mr. Dora,bp ‘

- to occupy the land in suit subject to Cantonment regulatlons

¢ #(2) Theusé of the. word *sanctioned’ therem 1mphes that

. the occupation - of the defendants and- their predecessors in tltle

was a permissive occupatlon
' (8) In the negative. .. -

(4 The'Wdrd sanctlon ‘as used in exhlblt 71 and as
understood generally in 1864 meant the permission accorded by

,-‘the mlhtary authorities. to  the sale of the bungalow and the '
~ out-houses on the land in . dispute.” o

“When the case came before the H]gh Court after the remand

' it was heard by the same Judges as before and there was.

3 dlﬁ"erence of opinion | between them. '

RUSSELL J. (then officiating Chief J ustice) being of opinion-
that . the plaintiff had proved -the limited - chardcter of the
defendants’ occupation, whilst BarTy, J., came to the conclusion

.tha’ﬁ the plaintiff had failed to estabhsh a tltle to the land.

" The following are the matenal port1ons of tﬁe ]udgments ’

" which were dehvered on 29th July 1907 :— o . ¢

" RuUssELL, J: (ofﬁcmtmg C g

"¢ Ag regards the fourth issue, whxch runs as follows ; ‘In what sense was the
word ¢ sanctioned * used in exhibit 71 and understood generally according to* the'

_practice of the locality at the time of its execution?’ we have been assured by
" the Advocate General that it was found impossible for the plaintiff to obtain any -

evidence although every-endeé.vour was made to do so, and cuch a possibility was
cerfainly never contemplated either by my learned colleague or by myself.. In his

.remand Juagment it will be observed, he says inter alia ‘ that the plaintiff should
have been reguired to give formal evidence of practice, in the course of which he

contends the word ¢ sanction ’ was used with the significance now attributed $o.it,’

. with which remark I concurred. I do not think that our remand judgment can be
. read in. such a way as to have held that if such formal evidence were not given the
' plaxntlﬁ must necessarily fail, The tse of the word ¢ formal *in the above passage'T

from my. learned colleague’s judgment seems to me to Bear out this view, .This

" being so, it remains for us to say whether or not the view of Mr. Kincaid on the

first issue: What is the legal effect of exhibit 71 ? is conect

o “Ttisnot necessamy to set out the terms of that exhibit over againas in my opinion

;::b amounts 6 & surrender by Mr. Beyts of all his interest in No. 23 Btaft Lmes, :

Poona Cantonment, and an adettanco of Dorabji Pestonp thereto,” *
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“In the. present case, the plam{nff puts in exh:blt 71 wherein, it appears, that
’Dorab]l Pestonji was admitted to,the nghts of Mr., Beyts in 23 Staff Lines in. the,

* Poona, Ca.ntonment Now the use, therefors, oi,tho words * Poona Canto.nment’_i
“in my opinion was notice to all persons being admitted to premises ' therein that .
¢ Cantonment ’. had a peculiar meaning and implied a peculiar tenure; What.
"that peculiar ténure was appears from the various exhibits which I now enumerate,

Nos. 221, 292, 294, 949, 250, 254, 260, 264, 265, 266, 271, 274, 275, 276, 307, 364
365(1) In addition fo the exhibits put in before’ Mr,’ Lucas, on the temand'
herem the plamtlﬁ also put in exhibit 882().° :

"Now, although it may" bg, that the e.bovemen’moned Orders and Regulatmns
may not have the force of law, still I am of opinion thafﬁ -all persons purporting: to
"~ deal withi the lands within the Cantonment must be taken 6 have.had notice.of

. those Orders and. Regulations which, seeing thelong period of years during which;
they liad been promulgated, must have been known fo every person desirfng

to acqmre any nghts to immoveable property within the Ca.ntonment ’

# In exhibit 51 (1828) and exhibjt 53 (]830) the property in questmn is mcluded
in Cantonment hm1t‘.s.”(3)

After referring to Framji Dorabji Ghaswala V. Secretary
of State for India®, and - Poona Cantonment Committee: v
.. Dhondiram®, the ]udgment continued i— - :

Tt is well .settled that a purchaser is bound to inguire mto the title to 'the
land offered to him by his vendor, and will be-affected with notice of all that .he
could have ascertained it he had made proper inquiries, whether his abstention
- from inquiry is due to voluntary waiver or waiver under contract (Wilson v,
* Hart®), Patman . I@arland(n “cited in I_n re Nisbet and Poits' Contract(®)), '

© 4 Ag to adverse I}ossession it, in my opinion, cannot apply in their case, hecause
tHo possession of Beyts and his predecessors cannot be said ever to have been advexse
-to Government, As regards the land they s are ‘mere licensees,.

- 4 Ag -pointed out by Mr. Kincaid, the Reg:sters of- 1856 (exh1h1t 176 ot 1861, :

exhibit 177 of 1863 and exhibit 178) show that the various owners of the bungalows

() Al these exhibits show that grants of land in Militéry Cantonments were
totally contrary to the estabhshed practice therein ; and that fhe permission given .

S
Lyt O

~ KAIRHOSEG

to erect houses on ground within such a Cantonment conferred no nght of propetty '

. Whatever in the ground allotted for such erections, s N .
@) Regula.tlons relating to Cantonments and. Quarters,” Genetal Order, dated -
81st July 1856, - . . : - ey
() Exhibits 51 and 53 were plans of the Poona Cantonmcn* made in the: ycau
_respectxvely mentmned or thereabouts C ) : st
.. W-{1897) P. 3. p.- 20‘7 S }(6) (1866) L. R.1 Ch. ‘463‘(467).'
- 0).(1888) P. J. p. 170, (D (1881) 17 Ch. D. 858(855),

O] [1935] 1Ch, 391 (400); affirmed [1906] 1 Ch. 8¢6,~ -

ADERJI
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SECRETARY -
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herem mentmned had reg1stered thelr namcs and glven the value and rental as
prescrxbed by Rules 145 and 146, 1 in exhrblt 275 the rules of the 15th Deoem.n
ber 1851, e

- Now, it seems to me thaf the owner of 2 house within the Cantonment on
becommg such owner must- be taken to-have had notice of the Regzster and: 1ts
terms, and, thls being so, had he referred to the Reglster what _would he have
found ? Ha would ‘have found that the Reglster was headed : f Register of.p,ll

' puvate buildings and ground enclosed on. private account in the Cantonment of‘&

Poona.’ Now, that refers in ‘my opinion to two separdte things : private bmldmgs

. and ground , enclosed on private account. ‘Prng,te buildings ’ means buildings

owned by pnvate persons, ‘ Ground enclosed on private account ! means ground:

- which Government. had allowed not to be bought or transferred but merely tobe

enelosed on’ private accoumt. _Then, again, persons seeking to- acqmre rights over |
Jmmoveable property in the Gantonment wenid have found that the house in o
dispute, which is No, 93 in the Registers 176, 177, 178 and No. 7 in exhibit 179 .
a.n(l 23 in exhibit 180 (where ‘Sorabji’ is evidently a mistake for * Dombp ’) had ~
formed part of the original Gantonment By *Original Cantonment’ is endently .

. meant that the limits of which were fixed on the 81st of. March 1827, It will be

remembered that those limits were “fixed after the passing of Regula.hon XX1I of.
1827 which was passed on the lst of January of that year. g oo
“From t.he first argument of Mr, Raikes, it appears. that prior to 1827 a
Regulation had been passed in 1826 to a similar efiect Section 21 of the Regula—
tmn of 1827 shows olearly that no private property was to be included within the
‘limits of the Cantonment -and Texhibit 192, the Gollectors letter of the 8rd of_
September 1826 to the Secretary to the Governor, shows the very great care which:
the then Collector was taking that no private property should be included within
. the Cahtonment hmzts " The 'proﬁerty'j'n dispute in this case was within__those :
lxmlts. '\.‘.-5' Ll o -ﬁ‘£,4 : SR
A Grea.t strecs was laxd upon t the fact that it appears ‘there was &' bungalow upon

. the site in dispute prior to 1826, but I fail to see how that can be said to make any-
 difference.. It is difficult-to suppose that, if the site in question. and_the bungalow

upon it had been the private property of any individual, the authorities’ who were
then marking out the 11m1ts of the Gantonment would have mcluded 1t 1n the
Cantonment hmxts - i

"¢ No. doubt Mr. Rarkes has been obliged to concede that he is riot in a position
to prove, although heé did his bést to do 8o by minute and elaborate analysis of the
jamabandi- chitis and documents produced by, and the evidence given by,
Mr. Joglekar.. Though it is not. possible to prove to demonstration that every
square yaid of land within the Cantonment was actually and formally taken up by
Government either by granting other land in substitution therefor or by waiving
~ the assessment thereon (which was the principle apon which the Government was
then a.ctmg), still in. my oplmon a ]ury would be ]ustlﬁed in finding that tholand :
in questxon had been duly and properly taken up by Govemment together with the -
_other lands thhm the Oantonment 11m1ts, and it is nob as if pnvate owners of land,
1f f any such there were, or houses within those limits ‘had. no one. to protect their
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- interests beoa,use the letter from’ the then Collector that I have- ‘referred to above

shows that ‘that officer. was fully -alive to those interests and was not likely to allow
;them to be ]eopa.rdlzed as he would have to incur the responmbxhty therafor. ‘ And

i it is dLﬁcult to suppose that his pred ecessors would not have exercised the same care.‘ :
iIf Iam ngh(; in the construction that I'have put upon exhibit 71, it appears to- me R
;that the ohus was shifted from the plaintiff-to the defendants’ .and that they were -
bound to prove that the house and site in question had been the' pnvate property oi» §

’ thelt ptedecessors and had not- been taken up by Government, |

g “There are, however, 9erta,m other circumstances ‘which seem to me to show, )

) !;ha.b the defendants were fully aware of the Cantonment Regulations and knew that

: they must comply with the t&ms thereof, The first of theseis the correspondenoe N
‘durmg 1887 to 1890 relating to the wthatchmg of the bungalow on the sité in .
“question: * I refer-to-axhibits 99 /100, 101, 102, 103, 104 and 105. Agam, m‘:
- exhibit 106 .in 1882, we have the application signed by Adarp Dorabji for the -
‘bmldmg of a fowl-shed. - It appears to me that this application is entirely i incon-. -
“sistent with the-idea that the defendants were the absolute owners of the land in--
question, Further, the correspondence exhibita 115, 116, 117, 118 shows that it -

“was the bungalow, No. 9, Arsenal Road, which was mortgaged to Mr, Nathu and

) ‘not theland. And !;he other exhibits regarding the removal of ruined out-houses °
- are wholly inconsistent w:th the property being the absolute property of the defend-

ants. -Now, if the land i in question was actually -the property of the defendants
. Va.n_d' believed-by them to be so, I cannot- understand how they could have brought

{{hemselves to requesting sanction to .put up the f_owl-hou'sef from the Cantonment -
authorities, or how- their mortgagee when he was told to put the property in repair
--did not at once say that ‘it is the absolute property of my mortgagor and the

Ga,ntonment people have nothing -to do with it > Another ‘point, although itisa
mmor one, appears m the followxng exh1b1ts T ’ R h

) & In No. 176 the sa.le-pnce is entered as Rs. 9, 500 in 177 it is entered as. ‘
Rs 8,500 and in 178, 179 m;i' 180+t 1s entered as Rs. 6,000; and in exhibit 71 -

'Dorabjl Pestonp paid appiféntly. Rs. 6’150 Now, it is- go my mind very difficult

to- believe that these prices"were intended to cover the value of th® land, for we find .
in the evidende before Mr, Lucas that at the present time the land alone is valued -

- a% Rs. 18,000, and no evidence has been given 4o show what would have been the
.va.lue of this land in the yeat 1864. :

e The next pomt fo consider is : What is the meamng of the, word sanctloned }
i in exhibit 71? and T apprehend that this Court must now put its own oonstruction
“npon that word, The, only meaning that Ihave been able to (attribute to that

word upon. exlnblt 71 is that in accordance with . thé Rulas and Regu]atlons:
then ptevaxhng upon the subject the Brigadier-General permltted and ratified -

* the surrender by Beyts and the admittance of Dorabji Pestonji. I cannot believe
_ that it was intended to refer merely to the transfer of one namae in place of another

in the Register, for otherwise the Register would be a purely useless and “UNNecessary -

document, By theuse of the word ‘sdnstioned’ I take it what the Brigadier-

" Genersl meant was that inasmuch as -Mr. Beyts had surrendered. all his rights to-
th!s Cantonmenb property the Bngadxer-General was w11]mg to substxtute Dorab31’~

. p1226—2
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.1911. ' Peston;x for hlm xunder the then prevaxlmg orders and regulations, - under which,

" we know, it was entxrely ultra wires. for the Bngadmr-General to a.llow or to.
KAmmzsrm

- ADERj1 - :-connive at.allowing. the vendea of; those rights -to acquire’ any’ propnetary Tights-

: o . - whatever in the dand itselt: . No doubt "when we look at the precis of the various

BECRETARY - exhibits mentioned at°page- 4‘26 we, ‘do find * that in several mstances sales’ m:

o STAm' - mortgages of bungalows with their put-houses, lands,. gardens, etc., are sa,notloned '
- ‘and very great stress upon “this fact wai laid by the defendants’ counsel and Ppleaders ;-
"-and this fact has u.ndonbtealy we1ghed considerably upon my learned colleague
"+ in the’ judgment which'he is about to deliver: But in the first place the paroels
' in exhibit 71 are not desoribed in the same terms as m those deeds, and if once
it is established that the Commanding officers had Ao authorrty whatever to allow

. any pmpuetary rights in the lands themselves to be acquired by the transferees, the

_ word * sanctioned’ or ‘granted’ in those deeds ? ’“mnst in my opinion be held to;
N "have reference only to so much of the property comprlsed therein as the Command- )
-ing Officers had: power«to sa.nctlon or: ratify. ‘If T am’ right in this reading ofi

" ‘the word ¢ sanctioned,’ the fact that the plamtrﬁ has found it impossible to adduce

' any evidenoce as to the practme thh regard to which the word is’ used becomes of.

0o 1mportanee._ .

L Wxth regard to the 3rd issue remanded to Mr. Kmomd T am of” oplmon that .
~ the defendants have wholly failed: to rebut the primd facie presumption arising on -
" the face of exhibit 71, .. ’ ‘
" #Ineed hardly say that Ihave had considerable hesitation in arriving at the
above resulb and difiering from theé  opinion of my learned colleague’ whose '
expenence of cases of thissort is very much greater than mine; but I bave formed
& very strong opinion that the defendants’ predecéssor never aeqmred or paxd for,
or mtended to acquire or pay for, or thought that'he was .acquiring or paying for-
any property in the land itself ; and the rights that he- acquired Were _rights only in
,and to buildings upon the site in question in 1864, |
"% Barry;-J. 8o far as the evidence’ infhils ease ab present goes 4t fails, in-
my opinion, to esta.b]ish the acquisition by Government of the land in quéstiony - -
: “ The volummous and elaborate evidence and- ag*guments adduced to’ show that _
Govemment acquired large quantities of' land within the limits of the Poona
Cantonment fall short of proving the. plaintiff’s title in this, that admittedly the
accuracy of the measurements as calculated oan ‘only b regarded as approximate. -
“ This evidence appearmg mconcluswe, it became necessary td consider the bearmg .
" on this case of exhibit 71, thb document transferring to the defendants’ father the
‘ _ interests of his vendor in the site irr question. For the plaintiff it was contended
that ag transfers by grantees on Cantonment condxtxons requird for thexr vahdlty )
‘ the permission of the Military authorities, therefore exhibit 71, bearmg an
- endorsement of sanctlon by suoh ‘suthority, was in ef{ect an admission by vendor
“and vendes that the transfer thereby evidenced required such sanction, and was the
... transfer’ of a title » ongmatmg in & grant under Cantonment rules. . What the
. plamhfi had 6 prove Was not only that transfers of Cantonment. grants were
sanctioned, but that-no. tmnsfers except | those of Cantonment grants. were. evervfj_
sa,nctloned or, in other worgs, that all sanctl oned transfers Were transfers of Canton‘
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ment grants = It Was understood: thab ther pla.lnhff was prepa.red to prove tha.t' 1911 v

* sanction was in genera.l ‘acceptation. understood as. applicable only to Cantonment m‘
- grants, and that it was therefors & matter of - common’ knowledge that agphcatxon . " ADERIX .
for sanction mvolved an admission that the land transferred. was held on Canton- = = % -
ment grant.. The remand to the' lower Court - was allowed becatse the plaintiff’s - S:; RS‘;?;Y

* asertion tha.t this ‘was universally understood had been cons1dered3 and would, if
N esta.bllshed by evxdence, or und;sputed, Jprove an imporfant element in the case.
{But'in requmng that formal ewdenee should be adduced in the oase it was “meant
tha.t the assertion must %e proved 1n regula,r ‘fornt by . évidence as: dlstmgulshed
from There - -assertion in the pla,mt or arguments ; 'and it was nob intended to
suggest that ‘evidence was requlred merely as a matter of form and could" be
. dispensed ‘with if the construqtlon contended for” were shown to be a poss1ble
constmctlon g B v"..“" e g L : R
. .“ The pla.mtlﬁ however, has a.dduced ‘no ev1dence whatever on’ remand to show
. that the word ¢ sanctioned ’ was in genera.l acceptatlon understood to amount to an
- admission tha,t Oantonment conditions apphed‘ *‘The only evidence put in for the -
) pla.mtlff is exhlblt .382 containing regulatxons requmng ‘thewpermission of the.
Mlhtary a.uthontzes to the " transfer of Cantonment grants; The existence of such
- & rule only shows that applications for sanction nnght have. been made and granted
‘in. comp]mnce thereWIth . But it does not prove that every party toa transfer
knew that an_ apphcatlon of sanctioncould only be made for the purposes of that
“‘rule; and in’ reference to land held on Cantonment tenure, It is quite consistent .
- with the exzstence of that rule that private dealing with laﬁ]d w1thm Cantonment
" Hmits mght have followed the pra.ctlce known to be, common on transfer offand
wrthxn those hmts, thhout any intention of adnnttmg. S :

3

“Apphcatmn of “Hanction could ‘only ‘be; ‘made for the’ purposes of that rule

. and in reference to Iand he'ld on Oantonment tenure, If the practlce?ﬁ oﬁtam:ng
sanctwn to transfer in Oantonment 11m1ts was known to be tha Gommon practice,
g8 1s qulte conceivable’ that such praotlce might befollowed either in ignorance of
sits - ‘origin or- ex magor cautela by persons who had no ‘intention of admitting
thereby the txtle of Government; to"the land transferred. And-what plaintiff had
“‘to-prove was that everybody who Tollowed that’ praotlee knew that he was thereby
makmg such admission, The plaintift has made no attempt to prove this. The
defendant on the other hand fefers the Court to the instances on the record
“in which sanction was sought and obtainied for documents which, purport on‘the:’
- face of them to transfer an absolute propneta.ry right in the land." It is
‘impossible to hold that ‘the general publie, inl- accepting ‘the endorsement of the -
word * sanctxoned ‘on documents, reoogmzed that endorsement as a dlsclaxmer ot
the propnetary rights asserted i n those documents : o

ST s quxte possible” that the a.ssertlon of propnetary tltle in such documents
may have been groundless. But’ tha.t iy not “the point. The. assertion’ of those -
- rights by the parties seems to me conclusive. that” they at least could not have
regarded their acceptance of the word sanctxoned ' a8 ﬁn unequwocal admission
" that no such rights existed. Tt may be that sanction was cbtained without
v any enquxry as to the putpose for whlch 1t was granted. ".But & faxlure to enquu'e‘

S
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hcames 'Hio consequences oi whlch a.nother party can avaal hlmself w1thout proof o£
~"title in himself,_ ‘

BV

4Tt gppears to ‘me therefore that” the. defendant’s predecessors in mterest

"'+ ‘Gannot be held fo have admitted the title' of Govemment by obtammg the

.- OF STATE. - o endorsement of the word sanctioned ' in’ exhibit 71, m the absence of evldence

-to show that such action was “universally- recogmsed as bantamount to such
an admission,”

“Then it has been suggested that as theaold Regu)la.txons dlrected that no
pnvate property should be inclided in Cantonments, it should be presumed <
that the land in question’ was not: private prcﬁerty on the maxtm “omnid

' proesumuntur rite esse acta. But that maxim. apphes only to the ma.nner oi

performance, and ‘the presumptlon it allows is "that acts or duties proved to’
have been done, were done® mth due formahty It would not ]ustliy the-

- inference that the act or:duty. (in this case that of excluding private propetty)
_had been performed.

Tt has also been urged . théat as the mtentlon of Govemment to- acqulre :

'all land within" these limits ‘is proved a presumptlon arises that Government
+gotually. did so. -Intentions may.  be inferred from acts, but there is ‘no_rule‘
-that -acts should ‘be presumed from intentions. -I ani. unable therefore after-

full consideration to hold that Government have disclosed any ground on whlch &
private litigant could successiully claim ' ejectment.” No doubt they ha.va
much land within Cantonment limits, but it is not 1mpossxble or Jmproha.ble that -
pnvate property whxch pre—exxsted also survived delimitation, and I do not think

* reprehensible recklessness in failing to preserve due record of the respectlve nghts

‘and interests of the state and of puvate owners can be admxtted as a ground for
requmng from the present plaintift less cogent evidence than would be dema.nded
from any other plaintiff suing in ejectment. If further evidence werp avaxla‘ble to-
throw more light -in the matter, I. should welcome the opportunity of “further .
enquiry into a questxon whiclFis certainly left in a very. unsati:factory’ condltxon. y
But in the ewdence, ag far as-it goes,. 1 cammot’ find. grounds which’ in’ my
opinion would be required in an ordlnary suit for the ejectment of a person

. in possesswn of xmmoveable property wzth colour éf title extending at least over

half a century,”’

" In consequence’ of this dlfference of opmlon BUSSELL J.

, (oﬂicmtmg ¢ J)rin the absence of BATTY, J., who'had left

Bombay, ordered” the case "to be referred to a third Judge :

-Against “that -order theﬁ’defendants, on ‘14th August 1907,
- appealed, -and on 12tﬁ February 1908 CHANDAVAREAR and _
- KxieHT, JJ,, ‘voversed it and directed that the original appeal :
ghould be placed before the Court forfresh hearing and disposal.
" The re-hearing " was- dommenced before - CHANDAVARKAR -and-’
. HEATON, JJ., on 26th Tebruary 1908, and on 27th February an.
apphcatlon was ma,de by the defendfmts for leave to &ppeal to :
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Hls Ma]esty in Councﬂ aga.lnst ‘the order of 12th Februa,ry

1908, but on. 4th March 1908 CHANDAVARKAR and HEATON,, .

- , ApERII -

JJ., refused the application. . - -
The defendants Nos. 1 to 3 then apphed to HIS Ma]esty in

Council for- special leave to appeal . against ‘the order of
12th February 1908, ‘and on 4th July 1908 that application

Was gra.nted upon terms that the “order of 12th February 1908
should be “treated as if #% had been a final decree on the

merits, and the.effect of the ]udgments of 29th July 1907 being )

treated as neutral, each party being considered as having one

Jjudgment - in their favour” and liberty “ being reserved to the .

“parties on the hearing of this appeal to raise such questmns of
fact and law as they may be advised.”

K On this appeal,

; DeGruyther, K. C, and G. Gonszd‘me' O’ Gorman for the
appellants contended that the respondent had wholly failed to
:prove that he had any title to the plot of land in suit, or the
.’nght to eject the appellants as he claimed. The onus being
~on him he had not discharged it. e stated that all the lands
within Cantonment limits were the ploperty of Government,
‘that no private property was included when the delimitation
of the Cantonment was-made. -But there were undoubtedly
ingtances “(exhibits 154 and 192 amongst others) in “which
‘private property was 1ncluded and the appellant’s case was
that his predecessors in title were the owners of the property.
}m dispute before the Ca.ntonment limits were-fixed ; and if
compensation had been pa16.for 1}, &g the respondent stated was
the rule where any puvate property Was 1ncluded there would
have been some record of it ; yet all tha,t*Wa,s now relied® “upon

yWas the presumptlon that compensatlon as given which, it -

iwas submitted, was not sufficient: - The panpres of the later

eland Acquisition Acts, if not+ the actual Mglslatlon were",
lnforceél as long ago as 1820. Réference was made to the"
Bomay Gazetteer, Volume XVIII parta, pages 237, 291, 300,
1301, 304, 305, and part 3, pages 3853, 357. Bombay Regulation -
I of 1819 was the first Regulation to fix the limits of Canton--

ments, but in that legislation there was nothmg to suggest
B 1226+- Qo
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any 1nqu1ry as to' the persons to’whom ‘the ‘land - take‘ 'up

- belonged, or their rlghts ;b prov1ded only. for the ]ur1sd1ct10n.v

- ApERiz . -

B
. SECRETARY,
OF STATE.

. the M111tary authorltles should have. . In those' early da,ys of

occupation by the British Government the mode of ma,rkmg“’
off land for a.Cantonment no doubt often mterfered with

private rights in a way that was not intended, and could not

be justified ; and it could not be presumed that all- thlngs tha{;
should have been done were rightly done, when . there was no
proof that they had: been done at all. No steps were ever
taken to exclude private property until Bomba,y Regulatlon 111

.of 1826, by section 21 of which private property was for the

- first. t1me excluded, the inference being that. . previous ‘o tha,t_'

“date it -had sometimes been included. Section 21 of Bomba.y
- Regulation XXITI of 1827 was in similar terms. That was a

direction to the execq)tlve and could not operate to conﬁscate
private property which in neglect of ‘'such direc¢tion. had been’

. included in Cantonment limits ; and no presumption that: pri-,

vate property had been excluded could arisé from the provisions
of that Regulatmn :Liegislation subsequent to 1827 suggested]
the inference that private land had been included in Canton
ment limits. Reference was-made to Bombay Agt IIT of 1867,
section 2; Act XIIL of 1889, section 26 (as’to Reglstratlon of

'1mmoveable property in Cantonments) ; the - 'Cantonments

Code, 1899, chapter XXII, section’ 76, and 89, clause (1),.and
sections 268, 269 to show that no presumption such as the

~ responderit here desired to be drawn 'was ever made by the
authors of that 1eg1sla,§10n Tt was submltted therefore that it
* had not been shown that 1t*ﬁvas aneessential ingredient of the

Military or Cantonment* fenure at the time of the oecupation 6f

_ the land that the holders of thexland had no rlght of ownership

© in the ground, bub. merely a right of occupancy ; and, therefore

. that for the land in dispute, if resumable by Government,
' compensatlon ,should be pald to the a.ppellants on the basis of

" its being their prlvate property. ;  The a.ppellants moreover:‘

were in possession, and the onus ‘was on the respondent of':‘

- “rebutting the presumption of ownershlp Wh1ch attached to

such’ possession. Further it. was contended generally for: the

reasons glven by Mr. Justlce Batty that there had been noT
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j.adm1ss1on by the' a,ppella,nts of the title’ ‘of the respondent

:fexhlblt 71 did not under the circumstances amount to such .an -
‘admission.” In: any . case the amount of co:npensatlon oﬂ’ered' g

~:W&S' not’ suﬂ101ent

}reepondent contended that the Iand in dlspute was within the

" K. G A M Dunne and E. M Konstam for the

1

e

“limits of the Poona, OB?ntonment and had always been so since

~the” hnnts were first: fimed in 1827 . that all land included

_within the limits so fized had been ever since the property of
;:GOVernment “that ‘the land in suit was ﬁrst enclosed and

" built upon after it had-been included as part of.the Govern-‘

'ment la,nd in the Cantonment, and was only so enclosed and

;met upon with the permission of the Military Authorities, and *

subject to the condition that the land remained the property of
',G‘rovernment‘ and that the only cights possessed by the
;‘appellants were nghts of occupancy sub]ect to resumption by
“Governthent, compensatlon being paid by Government for any
;bulldmgs standing upon. the land. Reference was made to
- Ilbert’s Government of India, page 423 Bombay Regula.tlon I
onf 1819, section 4 Bombay Regulation III of 1826 (repealed
by Bombay Regulatlon I of 1827 which did not come into force
until September 1st, 1827) Bombay Regulation XXII of 1827 »
f’-‘secmon 21; A1tch1sons Cantonment Code, 1836, article 229 ;
J ameson 8 ‘Cantoniment Code, 1850, rules 12, 129 and 139, 145
~and " 146 and appendix I, page 20; and Cantonments and
Qua.rters ~Regulations, 1856, rules 14, 22 and 81." The Court
Tma.y presume an official act to have, been® properly done.. In

- the case of many administrative acts the Governor of Bomba,y in_

’rCouncll for the time being, and the officers subordmate to hlm.
;"_ea.rned out ‘various requirements of. section 21 of Bombay

" Regulation III of 1826 and of section 21 of Bombay Regula:

“tion XXII of 1827; and it was submitted thit the inference to

~-be drawn from these facts was that the substantive provisions.

" of the -same sections prohlbxtmg private property from being
K mcluded in' Cantonment, limits were also properly carried out,
E_\ndence Act (I-of 1872), section 114, clause (¢) ; Taylor on
:':"E‘,’i_deﬁ,c% _10th* Ed., section 147, page 147; Ameer Ali and
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[RRREL L jLWoodroﬁ'e on’ Ev1dence, page 68V Jones v WellmmsQ
' Arnould on. Insurance, 8th Ed sectlon 725 page 885, were
‘referred to.  The appellants hed felled to prove a.ny tltle to
- the land in suit, or any such. possess1on of the land in suit:
- adverse to the respondent or his predecessors in title, the East-"‘
- India Compény, as ‘would give the appellents title by prescnp-_,
““tion, Maharajah Koowur Baboo Nitrasur Singh v. Baboo Nund-
* Loll Singh®.- The transfer to the appellants by exhibit 71 was-
‘only of:the bungalow and other buildings; not. of the land,

. The Reglsters of the Poona Cantonment, the presence of.the

- KAIRHUSRU
© ApERIT -

A

" SECRETARY °
. - OF STATE,
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3 and

word * sanctioned,” in exhibit 71 with the signature thereto of‘

- thé General Officer Commandlng the Poona Brigade, and other-
> agts and proceedmgs with retation to the land in suit, as Well
_ as the admissions by the appellants and their predecessors in
“title showed that they never intended to purchese or acqmre,’

and had never occupled such land otherwise than by permis-
sion ‘of the Gtovernment. They were besides- estopped. by

* gection 116 of the Evidence Act (I of 1872) from dlsputmg the‘

respondent’s title, -
DeGruyther K. G in reply

1911, JuNE 27rH ~—The ]udgment of theu' Lordshlps Was
delivered by Lorp RoBsoN :—In form this is an appeal from an’
1nterlocutory order of the High Court of Bombay, dated ‘the
12th February 1908, which directed the re-hearing of an appeal’

.from a judgment and decree of the District-Judge of Poona,”

da.ted‘ the 22nd October 1904, in favour of the appellants, but.
by an Order of His late Majesty in Council it is.in *effect an
appeal on the merits S of“the suit from a ]udgment of the ngh

- Court’ dated the 29th J uly 1907 N

The action was brouglit by the respondent to e]ect the
appellants ™ from premises known as No. 9, Arsenal Road

(formerly known as 23, Staff Innes) W1th1n the 11m1ts of the-
"', Poona Cantonment ' : :

.

It was clalmed on behalf of the Government of Bomba,y

"thet the land belonged to them and was only held by the
. 'a,ppella,nts on mxhtery or ca.ntonment tenure, WhlGh entltled

CmgsmaM.EWoams @, C . © (1860) 8 Moo, I 4199 (220)
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l'the Government to resume it at the;uf pleasure, sub]ect to e

*_compensa,txon for ‘buildings- which the tenants ‘might- have . + Kamxmceny

: - ADERI .
“erected thereon .The appellants, on the “other hand, claimed o, -
“the" Jand as their. prlvate property, ‘and.while admlttmg that Sﬁﬁ‘gﬁ‘;‘;‘

they were subject to’ military” jurisdiction *in _the shape of
‘propetly . authotised cantonment - redulatlons, ‘and to the:
‘Government right of appropriation, contended that they were
fentltled to compensamon on a. bas1s of pnvate ownershlp, and
not a,s mer'—\ 11cense°s * s S

» 'l‘hm title of the appellants began Wlth ) document dated the
27th August 1864 ‘whereby one I. C. V. Beyts, a- Purser in.the
‘Indian Navy; certified that for the consideration thereln‘
'vmentloned he-* handed over to® Dorab]ee Pestonjee;, Esq., all”
-claim he had to the house, out-houses, and premises, generally
}ma,rked 23 Staff Llnes Poona Cantonment . This document
‘is endorsed . ad “ sanctioned ” by the Bllgadlel General
Commandmg L 1ts wording appears on the whole to be i mors
consistent with the contention of the Government that the
- interest of ‘the tenant was that of a licensee of the land. w1th )
‘I‘l“ht to the buildings than with the’ puvate ownershlp in feo
‘alleded by the. appellants The "appellants, however, assert
_that the plodecessozs in title of Beyts were in fact owners of
the land at the time the cantonmert was established, and that
nothing ha d sifice happened to vest the title in the Govérn- .
ment, . In support of this they produce a map ‘of the.canton-
ment d&ted the 8th February 1828, though pos&ubly made in.
41826, i Whlch they show a house standmg on the” ‘premises
they 1dent1fy with No. 9, Arsenal Road. They can sa.y
nothing as to tho tenure on which that land was then held
- ror by ‘whom it had been gmnted and can only ask the Comt
“to 1nfe1 ‘that the plot was one of the- puvate propertles which
’they say - existed there before the cantonmernt™ was formed.”
But, if that inference be not sustaanable, then they contend
that they are in actual ]_rccsessmn of the land, and ‘that the
-onus is on the 1espondent of rebutting the presumptxon of -
ownership in fee attaching to the possession of land whether
in a cantonment or elsewhere

e p 12203
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’I‘he Poona Cantonment dates from the year 1817 and'

" was formed. after. the defeat of ‘the Peishwa at the: batfle

of Kirkee.. In exercise of the right of conquest the military

" authorities at that time marked off a considerable area of

land, about 5 square miles (which was cultivated or capablei
of cultivation. 8nly to a very-slight extent), for the occupation
and convenience of the troops. [They soon set about to frame
regulations for the appropriation and éontrol of this area.-
Up to 1834 the Presidency of Bombay was governed by regu-.
lations made by the Gavernor in Council, and the first

edulatlons affectmg this cantonment appear to be those 1ssued,":

. m 1819. By Bombay Begulatlon I of 1819, section 4, it is -
-provided that the limits of the cantonments at which any corps

or -considerable detachment may be quartered shall be fixed

- by the Commanding Officer in concert with the Zillah Magis-

trate or' Crimiinal Judge, wnd. directing those authorities to -
report thereon to the Governor in Council. On the 14th..
September 1820 the Governor in Council (dlrects the
Commander-in-Chief to issue instructions ecarrying into -
immediate effect the provisions of Regulation I of 1819. &

The precise delimitation® of the Poona Cantonment was
accordmgly then comimenced, and the conesrondcnco during .
the years 1mmedntely ensuing (pa,rtlcula,lly a letter dated
the 24th September 1822 from the Collector to the Commis- -

" sioner) shows that the mlhtary authorities were making

arrangements and agreements -with the owners of the lands
belonging to Poona such as would indemnify them for the loss
they sustained by being deprived of their rights of occupancy.
On the 4th May 1823 the Commissioner, Mr. Chaplin, writes

"to the Collector to inform him that the whole of the land
" which had been sketched out as necessary for the cantonment

by.the military authorities must be given up, and asking for -
a report on any arrangements that might in consequence . be:

-requisite -fors indemnifying the present holders of the land.
Tt seems reasonably clear, therefore, that. from the first the

military authorities were conscious, as they would scarcely .
help being, of the inconvenience and risk of having absolute

-owners of' 1and W1th1n the ca,ntonment ‘and of the neceuswy for



,:'_;VOL XXXVI] BOMBAY SERIES

%

prop1t1a.t1ng them by proper settlements and compensatxon

Even if the anpellant established that his house was built at -

»oz before the time the cantonment was formed, there is still,
“under-the circumstances of the case, a strong proba,b1hty that
he was duly compensated along with other proprietors for the
- change in his- position as owner to that of licensee. This

'-l-probabzlhty is rendered stronger as the hlstory of the Canton- .

. ment proceeds.

Bombay Regulatlon II of 1826 section 21, prowdes tha,t the
* limits of cantonments shall be subject to the approval therein
"~ mentioned, end adds “in which hmlts prlvate ‘propetty is

- not to be included.” Bombwy Regulation XXIT of 1827,
' sectmn 21, is to the same offect i

- On the 29th September 1827 a Government proclamatlon
.was issued for the information of the Poons district, notifying
_thet the cantonment bounderies were fixed, prohibiting culti-
- vation within that avea, and warning’ all persons that the

~-produce of such cultivation would be subject to appropnatlon

“ w1th0ut compenswtlon

Tt is unnecessmy to go in detml through the numerous

succeeding regulations which show how strictly the military

~ guthorities asserted their proprletary rights. They are sum-

" marised m Aitchison’s Cantonment Code of. 1836, and in

. Jameson’s Cantonment Code of 1850, and they make it clear
‘that, though permission to occupy ground was frequently

given, especially for the building of officers’ houses or
" bungalows, such permission carried with it no sort of proprie-

tar'y'right and-the buildings were liable to expropriation at a-

' price to be fixed by the authorities. The permission of the

Commanding Officer was necessary even for the sale or lettmg"

~ of this house thus built.

In this state of things it is rmposs1ble to say that mere
“possession or occupation.of the bungalow on this site a.fford‘s'v‘
- any presumption whatever that he or his predecessors in title-
_were owners in fee. The -presumption is all the other way,

and - that advérse presumption is strengthemed when the

~ ~ history of the site comes to-be examined. It has: been traced
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to the yeal 1843 when 1t was- occupled by an army sulgeon.
It afterwards came into the hands of a contractor, Nundram

. Sundarji; and in 1860 he is found petitioning the Commandel-:'-

in-Chief against a- proposal by the military authorities. to.
remove.his bungalow. along with others for various rea,sons,ﬂ
which illustrated the limited and precarious chara.cter of - hls.
tenure. Again, in 1882, Adarji Dorabji a,pphed for ‘permission

- to build a fowl shed on the site, and duly obtained the sanction-

of the -Commander-in-Chief. ~These” 01lcumstances tend to-
show that the appella,nts predecessors in - title did not regard
the property as differing in ltS tenure and terms from other
propelty in the cantonment. ' :

Their Lordships are.of opinion that the. &ppella,nt; are mere'
licensees, and that the land in question has been lawfully

:",r'eoumed‘ by the Govelnment and they will therefore humbly

advise His Ma,]esty that thls appeal should be dismissed Wlth
costs. .

Solicitors for the appellants Messrs T. L. W@lson & Co
Sohcltor for the respondent : The Solzcztm India Ofice.

' Appeal dismissed.
o nv.w.

ORIGINAL CIVIL.

Before Mr. J'ustzce Robertson
Inre GUARDIANS AND WARDS' ACT (VIII oF 1890)
AND
I'n e BAI J AI\INABAI wire oF LILADHAR KHETSEY, A MINOR,
axp HARIDAS NARANJJ,  PETITIONERS.

‘ Guardiahs and Wards dct (VIII of 1890), scetion 12, clause 8 (b)—Power to order-

money to be paid into Court——Civil Procc'lure Code (Act Vof 1908), section 141,
O: der XXXIX, rule 10, Order XL, 'rula 1,

" H .petitioned the Court under the Guardians end Wards Act, 1890 to be

dppointed guardian of the property of J a minor ; he also applied to the Court in

" the following terms— <! . .- o L~

"4 In the méanwhile and pending these proceedings a receiver may be.appointed-

" to take charge of the amount of Rs. 4,141-9-1 due ;md payable to the minor by
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