-~

564

1917,

August 29.

' THE INDIAN LAW REPORTS.. [VOL. XXXVIL
ORIGINAL CIVIL.

Before Mr. Justice Davar.

RAJA BAHADUR SHIVLAL MOTILAL ». THE TRICUMDAS
MILLS COMPANY, LIMITED.* L

Internal defects in management of a limited company—Inndcent party not affected
thereby—Principal and ogeni—Frauil of agent in withholding i,nfoijmqtionj from .
- principal—Principal not affected by notice to agent in such case—A Ifsoluie under- .
taking to execule & movigage on specified property on the happening of o partwular
contingency—Effect of such undertaking as gmng a charge over the p&qoerty on.
‘the occurrence of the ctmtmgencu
By a mortcage of the 15th April 1905 the doiendants mortgaged to the plaxntlﬁ
certain property to secure a loan of six laecs. Under the mortgage the plaintiff
had the right to appoint a nommee to be a director of the defendants and he
appointed one Dani, his munim in Bombay, as such nominee. ’

‘In June 1907 the defendants borrowed three lacs on a cash credit opened with the

'Ba;nk of India for one year from June 11th, 1907. The said transaction was made
“conditionally on the defendants giving an underfaking not to further charge the

property previously mortgaged to the plaintiff and a resolution to that effect was
passed at a meebing of the defendants’ directors at which Dani was present. No
1etter of undertaking was in fact given.

The loan from the Bank of India was renewed at the end of the year for another
year. The Bank made some attempt to obtain a higher rate of interest, but in-
the end the loan was renewed at the same rate as before, '

In 1909 the defendants failed bo pay the said loan to the Bank of India when
due. TFinally the said loan was renewed for thred months on further secunty bemg
given on June 30th, 1909. :

. On August 5th, 1909, the defendants applied to the plaintiff for a further:a,dvance
of five lacs of which two lacs were required urgently on the security of the said
property mortgaged to the plaintiff. The plaintiff consulted Dani who approved
of the transaction. The plaintiff thereon advanced two lacs and received a receipt

" for thesum in which it was stated that the said two lacs formed part of.a sum

of five lacs intended to'be advanced by the plaintiff, that the plaintiff should have
time to consider whether he would advance the said sum of five lads as a further
charge and that in the event of the plaintiff deciding to advance such sum the
defendants would execute a proper legal deed of charge tc secure such sum and
interest and in the event of the plaintifi deciding not to make such further advance
the said sum of two lacs should be repaid imme&iately’ with interest and together
with the original loan of six lacs. At the date of the said receipt there were only
three directors of the defendants and not four, the minimum number under the
Articles of Association of the defendants,

* Snit No, 357 of 1910.
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Thereafter the plamtlff demded to maLe the proposed advance and 51gn1ﬁed his .

: mtentlon to'the defendgnts,

“A- formal deed of charge was prcpated but not executed owing to the msolvenoy
of the defendants a,nd other circumstances.

On Auausﬁ 10bh the plaintiff for the first time received notice of the Tesolution

’ of the defendants in favour of the Bank of India.

7 The plamhxﬁ had the recelpt pasved in hlS favour by the defenda,nts stfmmped as’
-3 charge on. Iand and reglstered .

On- Septemher 17th the defendants were declared Jnsolvent and Mr. R. D.
Sethna. was a‘ppomted liquidator. As sueh liquidator he was ordered to sell the

mortgaged property and hold the sale-proceeds subject to the amount due to the

plaintiff.

The liguidator sold  the mortgaged property and paid the plaunf.xﬁ’s clmm on
-the mortgage of six lacs. The plaintiff sued the defendants for a declaration that
" he was entitled toa charge on the balance of the sale-proceeds-for two lacs and
interest and for payment of that sum.

 Held, that. there was 110 properly constituted Board of Directors of the defenda.nts
at the date of the said receipt, but held that the resolution of the defendants’-
directors in favour of the Bank of India was exhausted after one year and was not
renewed on the renewal of the loan by the Bank of Indi‘a'.'

Held further, that Dani had withheld information from the plaintiff as to the -
said resolution in favour of the Bank of India fraudulently and that the plaintit’

could mnot be imputed to have received notice of that resolution, that in any case
‘the defendants would not be allowed to take advantage of their breach of resolution
and that the plaintiff’s s rights were in no way. prejudiced by irregularities in the
internal management of the defendants, such as the absence of a Board at the
date of the receipt in favour of the plaintiff, of which the plaintiff had no notme

Held further, that the receipt given by the defendants to the p]amtlﬂ amounted
to an uwnconditional undertaking to execute a deed of further chargein favour of
the plaintiff on the happening of & future event, namely, on the plaintiit tendering
the sum of three lacs, the balance of the proposed loan of five lacs, on the ptoperty
specified therein, for the whole amount of five lacs, of which the two lacs al;eady
advanced was a part, and that the said receipt consequently gave the plaintiff a
valid charge 8ver the defendants’ propertfy for the two lacs advanced and interest.

By a mortgage of the 15th of April 1905 the defendants
wmortgaged to the .plaintiff their immoveable property and
machinery for six lacs. The loan was for a period of six years,
and one condition was that the plaintiff or his nominee should
be a director of the defendants during its continua.nce.

The plaintiff appointed his munim in Bombay, one Dani,
as his nominee on the defendants Board. -
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(1911, Afterwa,rds while D&m was stlll a director of the defendants,

1%{HIVLM. the defendants, being in need of money, negotiated for a loan in
TT : © o a

~ (%A?:L the form of a cash credit of three lacs with the Bank of India.

'__BAHQ?UB) .- That Bank refused to advance that sum -except 6n the condi-

Tae tion that the defendants should undertake not to further

" TRICUMDAS *

.~ Mz charge or mortgage thé mill’ property during the currency of
~QoMPANY,  the loan. Dani was a director of the Bank of India and was

present at the meeting of the Bank's Board held on the Tth
“of June 1907, at which a resolution to that effect was passed,
and Dani was also present at a meeting of the defendants’
Board held on the 11th of June 1907, at which a resolution
was passed authorising the giving of an undertaking to sub-
stantially that effect. The Bank accordingly advanced three ’
lacs to the defendants for one year from the 11th of June 1907
and the defendants passed & promlssory note to the Bank for )
that amount.

For some réason however, no letter undertaking mnot to
~ charge the defendanty’ property was ever g1ven to the Bank
,pf India. :

The said loan by the Bank of India was renewed by a
resolution of the Bank’s Board of the 8rd of June 1908 for a
- further period of one year up to the 11th of June 1909. Some

suggestion was made that a higher rate of interest should be
- charged on renewal, but the loan was eventually renewed at
the same rate. :

’ The defendants failed to pay the said loan to the Bank of
~ India and ultimately the loan was renewed by.a resolution of
the Bank’s Board on the 30th of June 1909 on the same terms
as before for three months on condition that the Bank should
be given a full legal lien on-all stock of the defendants.

In the beginning of June 1909 there were six directors of
the defendants, including Dani. On the 12th of July 1909
Dani resigned. Two of the other directors had previously
resigned and there were thus left three directors or an insuffi-
cient number to form a Board under the defendants’ Articles
of Association (four being the prescribed number).
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At the begmmng of August 1909- the defenda.nts by thier
" agents approached the plaintiff for.a further loan of five lacs
of which two lacs were urgently required on the security of
a further charge on the defendants’ property fo be given
to the plaintiff. The plaintiff consulted Dani about. the
matter- ‘and was told that thare was 1o ob]ectlon to the
proposed loan, T

The plaintiff thereon advanced two lacs to the defendants
on the 5th of August 1909 and was given by the defendants
in receipt therefor a document to the following effect :—

e Bc‘)mba:y, 5th August 1909. Re the Tricumdas Mills, Limited.

Received from Raja Bahadur Shivlal Motilal the sum of rupees two lacs for and
on account of the above mills in part payment of the sum of rupees five lacs
intended to be advanced by Raja Bahadur Shivlal Motilal to the said mills as
a further-charge subject to the following arrangement, viz. :—that the Raja

. Bahadur will after inspection of the mills on or before Mondéy next decide
whether or not he will advance the said sum of rupees five lacs as a further charge.
In the event of his deciding to make such advance the company will execute a
proper legal deed of further charge to secure the said amount of rupees five lacs
with interest at seven per cent. on the same terms and conditions as are contaireds

" in ¥he original mortgage for, rupees six lacs now subsisting in favour of the Raja

‘Bahadur subject to the modification that in the event of such further charge

. being  executed the original loan of rupees six lacs and the further advance of

" ropees five lacs shall be, repayable six years alter the date of the further charge
and that on execution of the further charge the (sum) of rupees five thousand

. five hundred shall be paid by the company to the Raja Bahadur as and by way
of commission. In the event of the Raja Bahadur deciding not to make the
turther advance thesaid sum of rupees two lacs together with the original loan
of rupees six lacs shall be repaid immediately with interest at seven per cent.
per annum on the aggregate amount until payment together with interest at
three and a half per cent, per annum on the said sum of rupees six lacs for the
" unexpired term of the mortgage.”’

Y The said document was signed by two directors of the

defendants and countersigned by the defendants’ Treasurers,
Secretaries and Agents Messrs. Tricumdas Dwarkadas & Co.

After making investigations the plaintiff decided to make
the proposed advance to the defendants and signified his
intention in a letter written by his attorneys dated the 9th
of August 1909 to that effect, in which letter it was also stated
that the balance of three lacs would be paid to the defendants
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‘on'execution of the deed 6f further charge and on the terms and

conditions mentioned in the said reéeipt.

A formal deed of-further charge was then prepared by the
plaintiff's solicitors, but before its execution events occurred
which prévented the matter bemg proceeded with and the
defendants became insolvent. :

On the 10th of August 1909 the pla,intiff was' informed for

. the first time by a letter from the Manager of the Bank of
‘India of the cash credit of the defendants with the Bank and

of the undertaking given in respect of it.

The receipt given to the plaintiff was at first stamped with
a one-anna stamp but afterwards the plaintiff took steps to

" have the document stamptd and registered as a charge on land

and the document was registered on the 10th of Segtember'
1909, a sufficient identification of the mill property bemg filled
in by Dani for the purposes of registration. . ,
On the 17th of September 1909 the defendants were ad]udl-
cated insolvent and Mr. R. D Sethna was appom‘oed liquidator
thereof. :

By an order of the. Chamber J udge made in the hquldatlon

.of the defendants it was ordered that the liquidator should

sell the properties mortgaged to the plaintiff and hold the sale-
proceeds subject to the amount due to the plaintiff.

On the 28rd of December 1909 the liquidator sold the said
properties for the sum of Rs. 15,25,000 and on the 10th of
February 1910 the liquidator paid to the plaintiff the sum of
Rs. 6,49,024, being the amount of the claim of the plalntsz in

~respect of the plaintiff’s first mortgage of six lacs.

~ The plaintiff thereon- sued the defendants for a declaratlon
that he was entitled to a charge on the balance of the said
sale-proceeds for the sum of Rs. 2,09,435-9-9, being the said
advance of rupees two lacs and interest and for payment of
the said sum.

In their ‘written statement the defendants subnutted that
the receipt of the 5th of August 1909 did not “effect a charge
on the defendants’ property. The defendants denied that any .

~
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resolutjon had been passed by the defendants’ Board authoris:

ing ‘the creation of a charge or that a duly constituted Board
existed at the date of the receipt. They also claimed that the
defendants were precluded from creating a charge in favour of
" the plaintiff on account of the existence of a resolution passed

by the defendants in favour of the Bank of India, notice of -
which should be imputed to the plaintiff through his munim
Dani, who was also his nominee on the defendants’ board and

through whom, as the defendants alleged, the loan from “the
plaintiff had been arranged, and who had notice of the resolu-
tion. ' ’

plaintiff.—The resolution of June 1907 came to an end in June
1908. The loan was renewed and the Bank received the liguid
assets of the Company as security..

-Eqmty takes that as done that ought to have been done.
‘This is an agreement to give a legal mortgage and considera-

tion is paid: therefore there is an eqmty in favour of the
- plaintiff: In re Hurley's Estate®. C

On the question of notice, (Contract: Act, sectmn 229), the

. loa.n was transacted by the plaintiff, not by Dani.

~This is a charge created by operation of law. See Govmd ’

v. Parashram® ; Holroyd v. Marshall®.*
Bakadurﬂ, with him Setalvad, for the defendants,

DAVAR, J. :—In this case'some very mterestmg and 1mport&nt'
questions of law arise for consideration, and therefore it is.

necessary to set out accurately the facts as they are either

. admitted or proved, before entering into a discussion of the

several points to be decided between the parties.

The plaintiff, Raja Bahadur Shivlal Motilal, is a Wealthy
banker of Hyderabad (Deccan) who carries on an extensive busi-

ness as banker, merchant and commission agent, through hlsh

muntm and other servants in Bombay The defenda.nt isa

O] [_1894] lI R. 488. . ) (1900) 25 Bom 161,
@®) (1861) 10H, L. C. 191,

" Jinnah, with him Stmnéjmdn (Advocate Greneral), for the-
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J oint Stock Company mcorporated under the prov1s1ons of the
Indian Companies Act of 1882 and is now in i1qu1dat10n The
principal director of the Company and the senior partner in the

‘firm of its Secretaries, Treasurers and Agents was the late
- Dwarkadas Dharamsey, who, after perpetrating many daring

financial frauds, on the 28th of August 1909 committed suicide.
Immediately on the death of Dwarkadas a petition was
presented to this Court, and by an Order made on the 3lst of
Kugust 1909 Mzr. R. D. Sethna was appointed prov1s1onally the
official llquldator of the Company.

The plaintiff, Raja Bahadur Shivlal Motilal, had on the 15th
of April 1205 advanced to the Company six lacs of rupees and

. obtained a mortgage of the Mills belonging to the said Company.

It appears that, while the first mortgage was subsisting, the
defendant-Company was in need of more money, and its
principal director and agent Dwarkadas approached the plaintiff,
who happened then to be in Bombay, in the beginning of
August 1909, and requested him to advance a further sum of
five lacs of rupees on the same terms and conditions as the first

- advance of six lacs and offered to execute a further charge on the

Mills property in favour of the plaintiff. When the proposal

‘was made to him, the plaintiff said he would consider if.

On the 5th of August 1909 Dwarkadas again approached the
plaintiff and represented to him that he was in urgent need of
two lacs of rupees that day and asked the plaintiff to make
that advance. The plaintiff’s affairs-in Bombay were then

- managed by his munim Jeynarain Indumal Dani. Under the

terms of hig mortgage of the 15th of April 1905, Exhibit A,
the plaintiff was entitled to have a nominee of his appointed a

‘director of the Company to look after his interests and, in

terms of the agreement in the said mortgage contained, the
plaintiff had nominated Jeynarain Dani to be such a director
and he held phat office till the 12th of J uiy 1909 on which date
he sent in a letter (Exhibit No. 28), resigning his office as such.
director. Dani consequently was not on the board of the
defendant-Company’s directorate on the 5th of August 1909,

when Dwarkadas pressed the plaintiff for a part of the proposed

~
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loan of five lacs on & further charge of the Company 8 property
already mortgaged to him.

Before acceding to Dwarkadas’s request;, the  plaintiff con-

sulted Dani and asked him what he thought of the matter,

and Dani, after some conversation with Dwarkadas, told the
- plaintiff that there was no objection to his making the second
loan. On this the plaintiff agreed to advance two lacs of rupees
on that day on certain terms and conditions which were
embodied in a document which was submitted to the plaintiff’s
Solicitor Mr. Bhaishanker on the plaintiff's behalf and, on
Mr. Bhaishanker approving -of the document, -the same was
“executed and handed over to the plaintiff and a sum of two lacs
of rupeées was on that day paid by the plaintiff to the defendant-
Company., The defendant-Company admits receipt of these
two lacs of rupees and does not dispute its indebtedness to the
plaintiff in that sum in addition to the sum due under the
mortgage. The document executed on the 5th of August 1909

is Exhibit B in this case. The plaintiff contends that under

the terms and provisions of that document, coupled with the

< events that happened thereafter, he is entitled to a charge on

- the ‘mortgaged property of the defendant-Company and is
- entitled to rank as a secured creditor to the extent of two lacs
advanced by him on the 5th of August 1905 and. interest

thereon. The mortgaged property, the Mills belonging to the.
 defendant-Company, were, under the orders of this Court,

" sold on the 23rd of December 1909 for Rs. 15,25,000.- On the.
10th of Webruary 1910 the liquidator paid to the plaintiff, out -

of the sale-proceeds of the- said properties, the sum of

Rs. 6,49,024-15-1 in full satisfaction of the plaintift’s elaim,
under his mortgage of the 15th of April 1905, The plaintiff was:.

referred to o suit to establish his charge and the liquidator was

ordered- to hold a sum sufficient in his hands to satisfy the
plaintiff’s claim for two lacs and interest out of the sale:;

proceeds, should he succeed in establishing his charge.

"Ifhe. main question in this suit therefore is whether the )
plaintiff is entitled to a charge on the defendants’ property, and

to rank as a secured creditor, or merely to sha,re rateably as-an
© B 10853 :
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ordinary creditor of the defendant-Company. The Company’s

affairs were found to be in hopelessly involved condition on’
the death of Dwarkadas and the unsecured creditors are not
likely to be paid anything more than a small percentage on
the moneys due to them.

The document of the 5th of August 1909 is by far the most
important Exhibit in this case and I think it is desirable to
set it out in extenso here.

Bombay, 5th August 1909,

Re Tricumpas Miris, LIMITED.

Received from Raja Bahadur Shivlal Motilal the sum of rupees two lacs for and
on account of the above Mills in part payment of the sum of rupees five lacs
intended to be advanced by Raja Bahadur Shivial Motilal to the said Mills as a
further charge subject to the following arrangernent, namely, that the Raja

" Bahadur will, atter inspection of the Mills on or befors Monday next, decide

whether or not he will advance the 5aid sum of rupees five lacs as a further charge,
In the event of his deciding to make such advance, the Company will execute a
proper legal deed of further charge to secure the said amount of rupees five lacs
with interest at 7 per cent. on the same terms and conditions as are contained in
the original mortgage for rupees six lacs now subsisting in favour of the Raja
Bahadur, subject to the modification that in the event of such further charge being
execubed the original loan of six lacs and the further advance of rupees five lacs
shall be repayable six years after the date of the further charge and that on
execation of the further charge the (sum) of rupees five thousand five hundred
shall be paid by the Company to Raja Bahadur as and by way of commission.
In the event of Raja Bahadur deciding not to make the.further advance the
said sum of rupees two lacs, together with the original loan of rupees six laecs, shall
be repaid immediately with interest at 7 per cent. per annum on the aggregate
amount until payment, together with interest at 8% per cent. per annum on the
said sum of six lacs for the unexpired term of the mortgage.

This document was originally stamped with one-anna stamp
and bears the seal of the Company stated to be affixed in the
presence of two of its directors, Dwarkadas Dharamsey and
Mr. Vishvanath P. Vaidya, who have signed the document, and
is countersigned by the firm of Tricumdas, Dwarkadas & Co.,
the Secretaries, Treasurers and Agents‘of the defendant-Com-
pany. After the a,dvenee of two lacs on the 5th of August the
plaintiff had the Mills surveyed by a competent engineer in
the employ of Messrs. Greaves, Cotton & Company and paid
him Rs. 500 as his fee for such survey and report. He himself
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went round and saw the Mills and was sa,tlsﬁed that he would
be quite safe in making a further advance of five lacs on
the security of the Mills property. Accordingly he instructed
his solicitors to address a letter to the defendant-Company on
the 9th of August 1909 intimating that he was prepared to
-lend to the Company the sum of three lacs, being the balance
of five lacs which was the amoun’ﬁ the Company had asked him
~ to advance on the security of their property. The receipt of
this letter, Exhibit F, was, after some hesitation and difficulty,
admitted by the learned counsel for the defendant who stated,

at the end of the plaintiff’s evidence, that he was satisfied that-

the letter must have been sent and received by the Company.
There is no doubt whatever that this letter was sent and must
have been received by the defelfdant-(}orﬁpany. Assuming
that there would be no difficulty whatever, the plaintiff's
solicitors prepared a formal deed of further charge and a- fair
_ draft thereof was made and sent to the Company for its ap-
proval on the 20th, of August 1909. Exhibit M is the letter
which accompanied the fair draft. To this letter there was
no reply and it is quite obvious that at this time the Company’s
- affairs were-in great confusion and Dwarkadas must have been
in great mental distress: That the plaintiff’s solicitors must,
about this time, have also anticipated difficulties and were on
the alert to see that their client’s interesty were safeguarded,
-is quite clear from the steps they took to secure their client
as far as possible. On the 23rd of August 1909, after some
negotiations with the Collector, they got the document, Exhibit
B, stamped with a stamp duty of Rs. 1,000-8-0 and on the

following day, the 24th of August, they lodged the same for -

~ registration. It appears that they were faced with difficulty
" in having the document registered because it contained no
" description of the property. That description was added at
the foot of the document and was signed by the plaintiff’s
munim Jeynatain Dani on the lst of September 1909. Mr.
Vishvanath P. Vaidya, one of the executing parties, admitted
execution before the Registrar, and, on the 3rd of September,
Dwarkadas's eldest son Tricumdas, a partner in the firm of
Tricumdas Dwarkadas & Co., admitted his signature in the

.
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‘name of his ﬁrm and l&ter on, on the 10th of September o
admitted his late father’s signature on the said ‘document and:
. the document then was duly registered. ' ’

On behalf of the plaintiff, Mr. Jinnah, who bas throughout

the hearing expended much labour and argued with great skill

and conspicuous lucidity, contended that even if the document -

of the 5th of August, Exhibit B, did not by itself create a charge
on the Mills property, that document, coupled with the letter of
the 9th of August 1909, Exhibit F, gave his client.an undoubted

charge on the said property. e based his contention cn the
principle that equity will assume that what was intended to-
be done was done and that, heving regard to his client’s readi-

ness to advance the balance of three lacs of rupees and have &
further.charge executed in his favour, the defendant-Company

must be taken to have given a charge to the extent of the |

advance already made. -

_ As against this contention, Mr.'vBahadurji has urged some

very serious objections which require to be most carefully

considered. . The learned counsel contended that no c}iarge on

the property of the Company could be created without a reso-

lution previously passed by its Board of Directors authorising
the creation of such a charge, that no such resolution was

~ passed previous to the execution of Exhibit B, that as a matter’

of fact there was no Board on the date when the two lacs were
received and Exhibit B was executed, that the document itself

does not create a charge and was not intended to create a

charge, and that the Company was at that date labouring
under an incompetency which precluded them from giving or
creating any further charge. It was further urged that this

. incompetency was well known to the. plaintiff’s munim

Jeynarain Dani, who was a director of the Company, as the
nominee of the plaintiff (see Exhibit No. 21), and that the

knowledge of Dani must be taken to be the knowledge of the

plaintiff and therefore, if the plaintiff made the advance with
the presumed knowledge of this incompetency, he could not
maintain ‘his claim to the charge. There is no doubt that the
directors passed no resolution authorising the creation of any
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charge previous to the bth of August 1909, when the plaintiff
- advanced thé two lacs of rupees in question, and in my opinion
. there is ‘also no doubt that on that day, the 5th of August
1909, there was not a properly constituted Board of Directors

of the defendant-Company. Article 90 of the Articles of

~“Association requires that there ‘should be not less than four

directors and .not more th_an seven, exclusive of the director
ez officto. Previous to June 1909 there were six directors of
the Company,—Dwarkadas, his son Tricumdas, Mr. Vishvanath
P. Vaidya, Mr. Mulraj Khatao, Mr. Narotam Morarji Goculdas

and Mr. Jeynarain Dani. On the 17th of June 1909 Mr. -

Mulraj Khatao wrote a letter from Poona.resigning his.office,
and on the same day Mr. Narotam Morarji Goculdas in
Bombay wrote to the same effect.” On the 12th of July 1909
Mr. Dani also sent in his resignation. It appears that Dwar-
kadas succeeded in persuading Mr. Narotam to withdraw his
resignation on the 4th of July and to make an endorsement to

that effect on his letter. He evidently succeeded in persuading:

| Mr. Moulraj, in spite of his resignation, to attend a meeting of
the directors held on the 23rd of July, which meeting was also
attended by Mr. Narotam. Axticle 104 provides that a director
may ab any time give notice in writing of his wish to resign
and, on the expiration of the fifteen days from the service
of such notice or the previous acceptance of his resigna,tibn by
the Boatd, his office shall be vacant. Mr. Muliaj never at any
-time withdrew his resignation, and, under the provisions of the
Article I have just referred to, he must be taken to have vacat-
ed his office fifteen days after the receipt of his letter by the
Company, and he must be taken to have vacated his office on

the 8rd of July counting the fifteen days from the 18th of J une
which was thé day on which his letter from Poona must have

reached the Company. Similarly, Mr. Narotam Morarji Gocul-
das’s office was vacated on the 2nd of July, he having written
his letter in Bombay and sent it fo the Company on the 17th
of June. So that on the 4th of July his withdrawal is of no
use. He had ceased to be a director and it was not competent’

- in him to withdraw the resignation which had previously

thereto taken effect under the provisions of Artlcle 104,
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Takmg therefore into consideration these three 1etters,
Exhibits 26, 27 and 28, 1 find that on the 5th of August 1909
there were only three directors—Dwarkadas, Tricumdas and
Mr. Vaidya—and therefore there was no properly constituted
Board in existence. What the effect of the absence of a resolu-
tion authorising the creation of a charge and the non-existence -
of a properly constituted Board of Directors of the defendant-
Company has on the plaintiff’s contentions, I will discuss later
on, after,I have dealt with the question of the Company’s
incompetence or disability to create any charge on the 5th of .
August 1909. ’ '

The alleged incompetence of the Company is said to arise
from the following facts :— :

‘While the plaintiff’s mortgage of the 5th of Apml 1905 was

-running, the defendant-Company seems to have been in want -

of more moneys, and Dwarkadas on behalf of the Company
applied to Mr. Stringfellow, the Manager of the Bank of India,
for a loan of three lacs of rupees. At a meeting of the Board
of Directors of that Bank held on the 7th.of Jume 1907 the
proposal was considered and it was resolved “ that a fixed loan

~ of three lacs be given at 6} per cent. on condition that the

Company agrees not to further mortgage or charge the property
of the Mills during the currency of the loan.” See Exhibit
No. 9. . R

At a meeting of the Board of Directors of the defendant-Com-

‘pany held on the 11th of June 1907 the Banlk’s resolution was

considered and it was resolvéd that the condition which the

- Bank sought to impose on the Company should be accepted

and that-the Chairman be authorised to give to the Bank a letter

~ of undertaking in terms of that condition. See Exhibit No. 22,

This acceptance was communicated to the Bank by a letter
dated the 11th of June 1907, Exhibit No. 11, written on behalf
of the Company by Tricumdas Dwarkadas & Co., the Secretaries,
Treasurers and Agents of the Company. A promissory note,
Exhibit No. 10, in favour of the Bank was duly exeguted on the
game date. A copy of the resolution was also sent to the Bank. -
The wording used in the resolution passed by the Company
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' differs slightly in phraseology from the resolutlon of the Board
of Directors of the Bank. The Company’s resolution recites that
-one of the terms of the loan was that the block property of the
Company was not to be further encumbered beyond the mort-
gage for six lacs in favour of Raja Bahadur Shivlal Motilal, so
- long as the loan from the Bank was not paid off. Tt was the
original intention of the parties that the Company should
pass a letter of undertaking to this effect in favour of the Bank
and the Company authorized the Chairman of the Board of
Directors to give such letter of undertaking. In his 'letfer of
June 11, 1907, Exhibit No. 18, Mr. Stringfellow writes that the

draft letter of undertaking contemplated between the parties \

would be forwarded to the Company as soon as it was ready.
As a matter of fact, however, the letter of undertaking was
never drafted by Mr. Stringfellow, was never sent to the Com-
pany, and was mnever executed by the Chairman. The Bank
seemed to have been quite satisfied with the resolution passed
by the Company. Although the promissory note was, in form,
payable on demand the understanding between the parties, as
appears from Exhibit No. 22, was that the loan should be for a

fixed period of one year. It seems that when the period of
~ the loan was about to expire, the defendant-Company was un-
able to pay off the loan, and a few days before the 11th of June
1908, which was the due date for repayment of the loan,
Dwarkadas approached Mr. Stringfellow and -asked that the
loan might be renewed for another year. This proposal was
placed before the Board of Directors of the Bank at their meet-
ing of the 3rd of June 1908 and Exhibit No. 14, the minutes of
that meeting, record as follows :—“ Tricumdas Mills fixed loan
of three lacs due 1lth June now running at 64 per cent.
Renewal .requested. Resolved —-—Renew at 7 per cent. if
possible ; if not, at same rate.” :

The loan, as a.ppears from HExhibit No. 20, the fresh promis-
sory note executed by the Secretaries, Treasurers and Agents of
- the Company on the 11th of June 1908, was renewed af the
same rate of interest and, although as in former case the note
was payable on demand, it was understood between the parties
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___1911. that the renewal was for another year. - This is clear from
" Smwvrar” Circular No. 72 issued by Tricumdas, Dwarkadas & Co. on
- 'N(I%TAIJILAD . the 12th of June 1908 to the directors of the Company in which -

BAH$DUB) 1t is stated that a renewal of the loan had been arranged fora |
Tre year certain. - This arrangement made by Dwarkadas with the
TmouMDAS  Bank was confirmed at a meeting of the Company's directors
. %%EA'EILY. held on the 6th of August 1908, see Exhibit No. 24. At the end
L " of the second period, the defendant-Company was again unable
to repay the Bank of India loan, and Dwarkadas in an undated

letter, Exhibit Y, which seems to have been received by

Mz, Stringfellow on the 2nd of June 1909, asks him to renew

" the loan falling due on the 11th for another year. Dwarkadas

however saw Mr. Stringfellow two or three days before the

due date and told him that he “‘did not want the renewal and

that he. was going to arrange to pay off the loan.”

. Mr. Stringfellow says that from Dwarkadas’s. conversation
on that occasion he ¢ gathered that he was arranging to obtain
. & loan on the second mortgage of the Mills from Shivlal Moti~
lal and was intending to pay off the Bank from that loan.”

- Mr. Stringfellow waited till the 11th of June 1909 when the
loan fell due and, as no payment was made, he became anxious
“about thesafety of his money. On Sunday the 13th he called
upon: Dani at his bungalow and remindedhir of the resolution
passed in 1907 when the loan was first made. Dani seems to
have given him no satisfactory answer and thereupon he saw
* 8ir Sassoon J. David, the Chairman of the Board of his Bank’s
directors. Sir Sassoon two or three days after the interview
~ handed to Mr. Stringfellow a letter from Dwarkadas, dated the
13th of June 1909, Exhibit No. 15. In that letter Dwarkadas

states that the Tricumdas Mills are not secondly mertgaged
to anybody nor has any undertaking not to mortgage been
given to anybody except the Bunk of India and, asto the Tri-
cumdas Mills loan, he says it was then under certain negotia-
tions and he would pay off the same within a fortnight. Theloan
howevér was not paid off within the fortnight. On Mr. String-’
~ fellow, at the expiration of the fortnight, making a demand for.
payment, Dwarkadas again saw him and asked for three
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months’ time for the rel;a,yment of the loan. - The directors of
the Bank of India at the Board meeting of the 80th of June
1909 resolved that “the amount due may be renewed for a

’ furthei period of three months on the same terms as the pre- .
- vious loan with the addition of a full Iega,l lien fo be glven to’

the Ba,nk on all the stocks in. process

The Compa,ny agreed to give the further security reéuireci and a ‘

document, Exhibit T, was executed in pursuance of that arrange-
ment on the 23rd of July 1909. About this time ramours as to
the financial condition of Dwarkadas and his Millsof a disquiet-

ing nature evidently reached Mr. Stringfellow and made, him

more anxious, and his letter, Exhibit U, dated the 26th.of July
1909, addressed to the Agents of the defendant-Company gives
clear indications that for the first time he woke up to the fact that
the resolution which was passed on the 11th of June 1907 had
never been either passed again or confirmed on two subsequent
renewals of the loan. Making the return of the old promissory
note passed by the Company a pretext for writing, he, in that
_ letter, recapitulates the securities which the Bank held and
amongst such he mentions the resolution of the 11th of June
1907, and ends the letter in the following words :—* Please
- confirm the resolution as of this date. Its terms are that the
. block property of the Company shall not be further encumbered
beyond the mortgage of six lacs in favour of Raja Bahadur
Shivlal Motilal so long as the loan from the Bank of India
Limited is not paid off” No reply was sent to this letter and

Mzr. Stringfellow’s anxiety became more tense and on the 31st -

of July 1909 (Exhibit V) he addressed a peremptory reminder
in the following words :—* I have not yet received confirmation
of the resolution referred to in my letter of the 26th instant.
- Please glve this letter your attention forthw1th ”

Even this fails to brmg any response, and on the 5th of
August 1909 Mr. Stringfellow again writes another letter,
Exhibit W, in which he says: “ With reference to my letter of

the 26th ultimo, I have not yet received confirmation of the

resolution and shall thank you to send the same early.”
B 1085—3%
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This also bnngs no response and in the mea.nwhlle on theA
same day Dwarkadas obtained from the plaintiff two lacs of
rupees under the circumstances which I have set.out in the
early part of this judgment. On'the 10th of August 1909 Mr.
Stringfellow addresses a private and confidential letter, Exhibit
C, to the plaintiff in which he states that he was informed

‘that the plaintiff had agreed to give & further advance to

the Tricumdas Mills on ‘mortgage. He draws the attention
of the plaintiff to the resolution of the 11th of June 1907

-and informs him that a sum-of Rs. 8,561,837-11-6 is due by the

Company to the Bank and intimates that that sum must be re-

- paid to the Bank before any further mortgage could be executed.

The plaintiff’s solicitorson the 14th of August inform Mr. Strmg-
“fellow by their letter, Exhibit No. 4, that their client had
already agreed to advance five lacs of rupees on & further charge

. of the Company’s property which had already been mortgaged
" to him and that in pursuance of that agreement he had paid

two lacs on the 5th of that month in part payment of the five

"lacs, and further intimate that their client had agreed to pay

the balance as soon as the Company should execute-a deed of
further charge in his favour. Some further correspondence of
no 1mportance takes place between Mr. Stringfellow and the
plaintif’s solicitors and nothing of importance happens till the
28th August when Dwarkadas committed suicide and 1mmed1-
ately thereafter the Compa.ny was taken in hqulda.tlon

The facts T have set out above are based entirely on the

_ documentary evidence recorded in the case and on the evidence
' given before me by Mr.- Strmgfellow That evidence is distin-

guished by great candour and I accept the story told by Mr.,
Stringfellow as a correct and accurate version of all that took -
place from the time negotiations were opened by Dwarkadas
with him for the loan in June 1907 up to the time of his
death. On those facts arise the questions for consideration
whether, on the 5th of August 1909, when the plaintiff advanced
two lacs of rupees to the defendanf-Company, the resolu-
tion of the 11th of June 1907 was subsisting and in force, or

- whether it had exhausted itself at the expiration of the fixed
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-.petiod of the loan first made by the Bank, and secondly, assum-
ing that the resolution was in force, whether the defendant-
Company can by reason of such resolution successfully plead
its own incompetency to give a charge on the 5th of August
1909. : o '

» After a_careful and anxious study of the documents I have
referred to above and of the evidence given by Mr. String-
fellow, I have come to the conclusion that the resolition origin-

ally passed on the 11th of June 1907 was exhausted at the end -
of the.twelve months. That was the period- agreed upon
between the parties as-*the period of “the currency- of that -

loan,” and that was the period at the end of which the Bank
was to be paid off. If no new arramgement had been made and -
the defendant-Company had committed default in payment
the resolution would have continued to be in force till such
time as the loan was paid off. But after the period of cur-

rency of the loan as agreed upon between the parties had

expired, the Bank chose to enter into a fresh agreement with
the Company and the renewal of the loan was attempted by
the Bank to be at a higher rate of interest but was eventually
agreed to be at the same rate, and under those circumstances
the renewal of the loan, as it 1s called, must be treated as a

fresh transaction beween the parties. Not to further charge
" or mortgage the Company’s property during the second period
of the loan was not a term imposed ~upon ‘the Company or
ingisted on by the Bank. When, again, the loan was renewed
on the 30th of June after default had been committed in pay-
ment at the expiration of the second period and the fortnight
beyond the expiry of that period, the Bank imposed other
conditions and insisted on h&ving the security of the liquid-
assets of the Company and actually obtained an agreement
giving them a lien on certain property of the Company: the
Bank never referred to or insisted on any resolution not to
further charge or mortgage the Company’s block property. It
is possible, as Mr.’ Stringfellow says, that there was in his mind
an impression that the original resolution was in force all the
time, but if that was his impression, in my opinion, the
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impression was an erroneous ohe, and the conclusion %b which I
have arrived at is that the original resolution of the Company
came to an end when:the Bank entered upon negotiations for
the renewal of the loan and agreed to renew i in June 1908,
That some such apprehension entered the mind of Mr. String-
fellow himself, when he found that the Mill was in difficulties,
is abundantly clear from his letters, Exhibits U, V and W.

It seems to me, however, that this question as to whether
the resolution was or was not in existence and in force on

- the 4th of August 1909, is of secondary imporfance when
_ the mnext question is taken. into consideration, namely,

is it open to the defendant-Company to plead its own
ihcompetency to defeat the plaintiff’s claim to a charge‘7 I
am now sssuming, for the purposes of considering this question,
that either on the 5th or 9th of August the plaintiff did obtain
a valid charge on the Company’s property. Whether he did
or did not is a question that'I propose to consider later on, but
I will approach the consideration of the right of the Company
to plead this incompetency on the assumption that a charge
was validly created. Assuming that the regolution not t6
further charge was in existence and that the defendant-
Company, in breach and violation of their ageement not to
further charge, had given a charge to the third party, it is
possible that the Bank may have been entitled to plead the
Company’s incompetency against that third party and to ask
that his charge may be postponed till such time as the Bank's
debt was paid off. Very nice questions of law would then arise
between the Bank and such third party, but can it be permis-
sible to the defendant-Company to say, ‘we committed a
breach of our undertaking and in violation of our agreement,
v\ve gave a charge to a party which we were not competent to
do. Therefore the charge must be defeated.” To entertain
such a plea and to allow the Company successfully to urge such

-a contention would be to encourage a fraudulent and defauiting

party to plead its own wrong and its own misconduct in order
to defeat & claim against itself, - Under that resolution, the
Bank of India may have had its rights and its remedies but the
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~ Bank filed a suiﬁ against-the Company and with knowledge of 1911
the plaintiff's claim to a charge deliberately left him out of their ~ Smivuan

guit.. In that suit they have been confent to take a consent _ 1%%?;‘,?
decree and Mr. Stringfellow told the Court that he hoped the B'AE;‘D““) ‘
whole of his Bank’s claim would be satisfied. In any event for TrE
the deficit, if any, after the realization of the Bank’s" securities, TR)T\E%];AS

the Bank has chosen deliberately to rank with the unsecured g‘l’ﬁfﬁf
creditors of the Company. In my opinion it would be in the

very highest degree iniquitous to allow the defendant-Company

_to plead its own incompetency, its own wrong, its own breach -

of undertaking, in resisting the claim of the plaintiff, if the

plaintiff’s claim is a just one, and I hold that, even in the
assumption that the resolution of thg 11th of June 1907 was

in force on the 5th or the 9th of August, the incompetency

- imposed thereby on the Company cannot be pleaded by the
defendant- Company in its own favour and against the plaintiff,

It was further urged that the plamtlff must be taken to have
knowledge of this incompetency and that, if for no other Teason,
for that alone he is not now entitled to make the claim he makes
in this suit. The plaintiff has given his evidence before me. His

_evidencg is very clear and very emphatic and I have no reason
whatever to dishelieve any single material statement that he hag
made to mein the course of his evidence. He denied that he had -
any knowledge whatever “of the Company’s undertaking by its
resolution of the 11th of June 1907. I accept his denial and i is
to be noted that the learned counsel of the defendant-Company
has not argued that the plaintiff had any actual knowledge of
the Company’s alleged incompetency. "What was argued before
me was that his munsm Dani was on the Board of Directorate
of both the Bank of India and the defendant-Company and that
‘he at all events knew of the' resolution and %és knowledge
must be ‘taken to be the knowledge of the plaintiff, Itis a
significant fact that neither the plaintiff nor the defendants
called Dani as a witness, and therefore I am unable o say with
any degree of certainty whether he withheld, thig rinformation
from the plaintiff from corrupt motives, or whether he was
under the impression that the resolution had exhausted itself at



584 o THE INDIAN LAW REPORTS [VOL XXXVI.

1911, “the end of the ﬁrst year of the loan That he could not have

. Suwvian  forgotten that a resolution to that effect had been passed .is
Morrnan

(Raza clear from the fact that Mr. Stringfellow on the 13th of June

Barsovs) 1909 drew his attention to such a resolution having been pass-

i‘RggﬁnAs ed. Whatever may have been his opinion as to whether the
Mmzs . resolution was or was not in force, it was -clearly. his  duty,

. g;’;‘;‘;lg’ when he was consulted by his master on the 5th of August, to

~ have told him that in 1907 the Company had. undertaken not
_to further mortgage their property and that the Bank of India’s
~ loan was still subsisting. That he did not communicate this
information to the plaintiff is beyond all doubt, for, if the plain-
- tiff had the slightest notion that such a resolution had been
passed, he never would haye risked such a large sum of money
without further enquiry and without himsel - geriously consider-
ing and consulting his solicitors as to whether he should or should
not make the advance. Dani was specifically asked by the
- plaintiff whether there was anything against his advancing the
two lacs of rupees, and Dani in clear and explicit terms told
the Raja that there was no objecticn to lending the two lacs
of rupees. He repeated that statement to Mr. Bhaishanker,
the Raja’s solicitor, who attended to this matter on his behalf.

Taking all the surrounding circumstances and the proba-
bilities into consideration I am reluctantly forced to come to the
conclusion that Dani, whose duty it was to tell his master that
a resolutionha;d been passed by the Company quite indepen-

- denfly of his belief as to whether it was then in force or-not,
- deliberately suppressed this information from the plaintiff from
corrupt motives. Dwarkadas on that day was evidently in
sore distress for want of moneys. His need was urgent and

~ immediate. When he applied to the Raja for part advance of
the contemplated loan of five lacs, the Raja’told him to bring
his munim to him. Dwarkadas then approached the- munim.

" Even while the Raja was questioning his munim, he. says

. Dwarkadas and Dani had some conversation amongst them-

. selves and Dani then said there was no objection” to make the
“advance of twolacs. The conviction forced on my mind is
that Dani deliberately omitted to inform the plaintiff about the
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passing'of this resolution dishonestly, and that such dishonesty

must have been the result of his corruptlon at the hands of
, Dwa.rkadas o

Under those circumstances and also havmg regard to the
fact that this was a transaction which was negotiated " directly

between: the defendanﬁfcompany’s agent and the plaintiff -~

and not between the Company’s agent and the plaintiff’s

mumnim,-the provisions of section 229 of the Indian Contract Act -

cannot be made applicable and the plaintiff fixed with the
_ knowledge of the alleged incompetency of the defendant-
- Company.

The English Law on ‘this sub]ect a8 the result of the authon- R

ties on this head, is summed up dn one short paragraph’ m
Vol. I of Halsbury’s Liaws of Engla,nd ab page 216 Where it is
stated as follows :—

‘‘ Moreover, where the agen’o, though acting on his' principal’s behalf in some’

transaction in which his knowledge would otherwise bs imputed fo his principal,
takes part in any fraud or misfeasance against the principal, the printipal is nof
* bound by the agent’s knowledge of such fraud or misfeasance ”’

It is clear to my mind that in this instance Dani, in conceal-
ing the information which be clearly had from hif master,
was guilty of fraud and misfeasance against the plaintiff, and
the plaintiff cannot possibly - be held to have ‘information and
cannot be fixed with knowledge of things which were fraudu-
lently concealed from him by his agent. '

The net result therefore is that I ﬁnd in the first instance,
that the resolution, on which the contention of the Company’s
incompetency is based, had exhausted itself on the 11th of
June 1908 and that it was not in force on the 5th of August

1909. I alsohold that the plaintiff when he advanced the two .

lacs of rupees to the defendant-Company had no knowledge
-whatever of such a resolution having been passed, that such
knowledge was fraudulently concealed by Jeynarain Indumal

Dani from his master, and that his master, the plaintiff, could .

not be fixed with the knowledge which had been from corrupt
motives withheld from him,
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T further hold that even if the incompetency- had existed as
alleged, the defendant-Company can, under no circumstances,
be permitted to plead the same in derogation of the rights
and claims of the plaintiff, if heis able to establish any, to a
charge on their property.

I will now proceed to discuss the effect of my findings, that
on the 5th of August 1909, when Exhibit B was executed, the
Board of Directors of the defendant-Company was defective,
in that there were only three directors instead of the minimum
four, as required by the Articles of Association, and that
previous to the execution of this document no resolution had

" been passed by the defendant-Company’s Board of Directors

authorizing the creation of a charge. These undoubtedly are
irregularities. The question is, do these irregularities invalidate
a charge in favour of third parties without notice of such ir-
regularities and entitle the defendant-Company to plead the
irregularities of their own Board of Directors as a bar to the
successful establishment of a claim against themselves ?

I will discuss these questions again on the assumption that a
valid charge was created in favour of the plaintiff. A close
study of the authorities establish beyond all doubt that in law
neither the want of a resolution nor the defect in the Eoard of
Directorate can affect adversely the rights of third parties who

" have no knowledge of the existence of such infirmities. The

authorities on the subject are both clear and conclusive. Itis
not necessary to go back further than the case of Royal
British -Bank v. Turquand ®. In that case the deed of
settlement of & Company provided that the directors "might

‘borrow on bonds such sums as should from time to time by a
. general resolution of the Company be authorized to be borrow-

ed. It was averred that there had been no ‘such resolution

- guthorizing the making of the bond in that case. Tiord

-

Campbell, in delivering the judgment, says (0. 269)—

- ¢Tn this case the bond sued upon iz allowed to be under the seal of the

- Company . ... A 'pn’ma facie case therefore is made for the plaintiffs.. .

No illegality appears on the face of the bond or conditiori. ..« If no ille-

@) (1855) 5 E. & B, 248, !
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, gality is showﬁ as against the pai.ty with” whom the dlrectors'éontract under

the seal of the Company, excess of a.uthonty i3 a matter only between the -

dlrectors and the share-holders. ¢

- The Court in that case gave ]udgment for the plaintiffs, \
This case went on appeal to the Exchequer Chamber, and that

"~ Court i in its judgment says (p. 832) :— -

“We may now take for granted that ‘the deahngs with these Companies are
“not like dealings with other partuerships; and that the parties dealing with them
-are bound to read the statute and the deed of settlement. . But they are not
bound fo do more. 'And the party here, on reading the deed of seftlement, would
find, not a prohibition from borrowing, but a permission to do so on cerfain

conditions. Finding that the authority might be made complete by a resolution, ‘

he would have a right fo infer the fact of a resolution authorizing that which on
the face of the document appeared to be legimately done.’’

The whole Court concurred in confirming the judgment of

Thord Campbell in the Court of the Queen’s Bench; and this
case has been consistently followed and referred to ‘with

approval in every subsequent case where the same questlon.

has arisen'®,
In In re Land Credit Company of Ireland. Ex parte Overend

Gurney, & Co.®, Lord Justice Selwyn discussing the same

- question” observes (p. 469) —

‘ If, on the other hand, as in the case of Royal.British Bank.y. Turguand(3)
the directors have power and authority to bind the "Company, but certain
prelimiparieé are required to be gone through on the part of the Company before
that power can be duly exercised, then the person coﬁtralcting with the directors

is not bound to see that all these preliminaries have been observed. He is -

entitled to presume that the directors are acting lawfully in what they do.
That is the result of Lord Campbell's judgment in Royal British Bank -v.
q urgudnd@) “That case . . . may now, I think, be considered as a leading authority
applicable to cases of thls description, dnd, so far as I am aware, it has never
been questioned.”’ :

_In In re County Life Assurance Company®, a Life Assur-

ance Company by its Articles of Association -appointed a.
‘Managing director, but the directors, who were named in the

Articles and signed the Memorandum of Association, refused
to act and passed a resolution that the Company should not

carry on business or allot shares. Notwithstanding this reso-

1) (1856) 6 E. & B. 327. @)k (1855) 5F. & B. 248.
) (1869) L. R. 4 Ch. 460, . - wu&mLR5%2%
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lution, the Managing Director’ and one of the share-holders
pers1sted in carrying on busmess at the registered ¢ office of the -
Company and allotted shares and appointed - directors.  The
Court, affitming the decision of the Master of the Rolls, held
that a policy which a stranger effected at a Company’s office
and which was signed by three of the de facto directors and
sealed with what purported to be the Company’s seal, was

‘binding on the Company. Lord Justice Giffard in the course .

of his judgment says (p. 298):—

¢ take the law, as deduced from the authorities, to be 'plainly this: In the
first place, a stranger must be taken to have read the General’ Act under which

> the Company is incorporated, and also to have read the articles of association ; bub

he is not to be taken o have read anything more, and if he knows nothing to the
contrary, he has a right to assume as against the Company that all matters of

* internal management have been duly complied with.”!

The case of Mahony v. East Holyford Mining (Jompany“’
goes even further than the previous cases I have referred to.
Here an individual, with some friends and dependants of his,
started a Company called a Mining Company. Memorandum

“and Articles of Association were registered, subscriptions were

obtained from persons becoming - share-holders, and these

_subscriptions were paid into a bank. The barikers regeived
‘a formal notice signed by a person, who described himself as

a Secretary of the Company, that they were to pay cheques
signed by “ either two of the following three directors” and
countersigned by himself in accordance with a * resolution

‘passed this day.” The bankers from time to time, while the
‘business of the Company appeared to be going onm, received

cheques signed and counter-signed as described and duly

~ honoured them. When the fund had been almost entirely
- drawn out, the Company was ordered to be wound up. It then

a,ppea.red that there never had been a meeting of the share-

“holders nor any appointment of directors or of the Secretary

but that the persons who had got up the'Company had treated
themselves as directors and Secretary and appropriated the
Jmnoneys obtained from the subscriptions. The liquidator
“attempted to recover from the bankers the amount of the

) (18;75) L. R. 7 H. L. 869.
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cheques Whlch ‘they had paid, and the Court held that the

" bankers were not liable to pay to the Official Liquidator
the moneys they paid against the cheques fraudulently drawn

on the bank. TLord Hatherley, in the course of his ]udgment '

~observes (- 898) :—

““On the one hand, it is settled by a series of decisions, “of Whlch Ernest, v.
" Nicholls(1) is one and Royal British Bank v. Turquand®) a later one, that those '
who deal with Joint Stock Companies are bound to take notice of that which T ‘may
call the external position of the Company. Every Joint Stock Company has its
memorandum and articles of association ; every Joint Stock Company, or nearly
every one, I imagine *, . ., hasics partnership deed under which it acts. Those
articles of association and that partnership deed are open to all who are minded
to have any dealings whatsoever with the Company, and those who so deal with
them miust be affected with notice of all that is contained in those two documents,
After that, the Company entering upon its. Business and dealing with persons
external to it, is supposed on its part to have all those powers and authorities which,
by its articles of association and by its deed, it appears to possess ; and all that the
directors do with reference to what I may call the indoor management of their
own concern, is a thing known to them and known to them only ; subject to- this
. observation, that no person dealing with them has a right to suppose that-auything
* has been or can be done that is not permitted by the a.rtxcles of a,ssoexa,t\on or by
" the deed.”’

Liord Chelmsford, referring to the statement in the: letter
that. & resolution had been passed, says (p. 890) :—

‘1 do not think that the bankers receiving this lettel were-bound fo go inside the
offices of the Company, to satisfy themselves that it had been so.passed.”’

- Many of the remarks made in the course of the judgments

of thei;r Lordships in this case, no'qa,bly the remarks of Lord
Hatherley on the duties of shareholders in cases of theekind
under discussion, are very apposite and peculiarly applicableto

the ‘circumstances of this case. The authorities are equally |
‘clear and equally conclusive in cases where the. irregularity"

" consists of want of a properly constituted Board of Directors
or want of quorum at-meetings and is pleaded as a bar to the
"establishment of claims against the Company.

In In re Scottish APe'troleum Company®, the Articles of
Association of the Company in -question provided that the
number of directors should not be less than four and it was

@) (1857) 6 H. L. C. 401. . @ (1855) 5 E. &'B. 248,
o . (8 (1889) 23 Ch. D. 413.
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further prowded that two directors should form a quorum
Shares were allotted to _certain parties when there wasnot a -

" Board of four directors in existence. The Court however
~held that although there was not a Board of four: D1rectors,;

the quornm of two was ¢ompetent to allot shares.
In another case, County of ‘Glotcester Bank . Rudry

Merthyr Steam and House Coal Colliery Company®, it appears
that the directors of that Company had power under their -

.AI'tIGIES to fix the number of directors which should form a

quorum, By'a resolution they fixed three as a.quorum. A
meeting of directors, at which two only were present,
authorized the Secretary to affix the Company’s seal to a
.mortgage which was accordingly done by the Secretary in the .
presence of the same two directors. - It was held that ‘as
between the Company and the mortgagees, who had no notice
of the irregularity, the execution of the deed was valid, Lord
Halsbury observing, in the course of his judgment, that per's6ns ,

_ dealing with Joint Stock Companies were bound only to lookl,

at what one may call the outside posﬂzlon of the Company

In the case of Riggerstaff v. Rowatt's Whanf, Limited®; the
question arose as to whether certain securities were: vahdly
hypothecated, and there it was held that persons dea.hng bond
Jide with a Managing Director were entitled to assume that he
had all such powers as he purported to exercise, if they are
powers which, according to the constitution of the Company, a

) 1\Ianag1ng Director can have Lord Justice Lindly observes.

(p. 102) :—
“‘ Here the articles enabled the directors to’ give to the managing director all
the pawers of the directors. . . . The persons dealing with him must look to

the articles, and see that the managing director might have power to do what he
purports to do, and that is enough for a person dealing with- him don fide. It is

- settled by a long string of authorities that, where directors give a securit_y ‘which

according to the articles they mlght have power to glve, the. person ta.kmg it is
entitled to assume that they had the power.”’

Another case, In ré Bank of Syria®, is again very much in

| point on this question. The Articles of Association of the-

" ® [1895] 1 Ch.629. (% [1896] 2 Ch. 93.
’ (3) [1900] 2 Ch. 272 : (1901] 1 Ch. 115, ‘
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'Compa,ny prov1ded that the nuimber of members of the Gouncll :

" of Administration which was vested Wlth powers to. conduct

~4he affairs of the Company should not be less than three, and .
- that the Council might determine the quorum- necessary for

.the transaction of the business. It was there alleged that the

Council had passed a resolution fixing the quorum at three. .
The number of members of Council, however, became reduced

to two, and the question arose whether a resolution passed and
security given by two members of the Council in favour of
“persons who had no knowledge or mnotice of the irregularity

was or wag not valid. Mr. Justice Wright held that- net-

withstanding this irregularity, the security given was valid.
The case, In r¢ Bank of Syria®, went to the appeal Court

~ where the judgment of the lower Court was affirmed on this -

point, Liord Alverstone, Liord Chief Justice, observing that he

- thought that the authorities o which Wright J. had referred

- in his judgment, as showmg ‘that an objection - such_as was
taken to the 1rregu1ar1ty of the proceedings would not affect
third parties, truly represented the law and that if the defect

in the number of directors were the only ob]ectlon there could

be no doubt as to the claim being valid.

_ This ‘doctrine appears to have been followed in an earlier
case, where the question was not one of mere irregularity
but one of active fraud on the part of the agent of a Company.

This is the case’ of Shaw v. Port Philip- Gold Mining ~

Company®. It appears in that case that. it was the duty of

the Secretary of the Company to procure the execution of
“certificates of shares in the Company with all requisite and -

prescribed formalities and to issue them to the persons entitled.
- to receive the same. By a resolution of the directors of the

Company it was provided that certificates of shares should be

signed by one Director, the Secretary and the Accountant. The
" Secretary issued one of such certificates which was in the

usual and authorized form and sealed with the Company’s -

. seal, but the signature of the director appended thereto was a
. forgery and thg seal of the Company was in fact affixed thereto

@) [1900] 2 Ch., 272: (1901] 1 Ch. 115, () (1884)13 Q. B. D. 103..
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without the authority of the dlrectors " The Company refused
to register the plaintiff as owner of the shares but the Court
held that the Company were estopped by the certificate. issued
by their Secretary from disputing the plaintiff’s title to
the shares.. Mathews J., in concurring W1th the ]udgment

delivered by Stephen J., says (p. 108) :— . _,
" %I am of the same opinion, on the ground that the Company is responsible for

the fraud committed by its agent while actmg within. the ordmary scope of his
employment,”’

The last case I will refer.to, and in date it is thé latest,'is, if
anything, far stronger than the cases I have hitherto discussed.

In that case of Ruben v. Great Fingall Consolidated™, the
facts were that the plaintiffs advanced in good faith a sum of

- money which they had borrowed from their bankers to the

Secretary of the defendant-Company for their own purposes
on the security of a share certificate igsued to them by the
Secretary which in accordance with the Articles of Association
of the Company purported to be sngned by two directors, to
bear the Company’s seal, and to be countersigned by the ~
Secretary. It turned out as a matter of fact that the signatures
of the directors were forgeries, and that the seal had been

fraudulently affixed by the Secretary without any authority

from the defendant-Company. The defendant-Compay resisted
an application to register the plaintiffs’ bankers in their books
as the owners of the shares. It was held, on the authority of
the case of Shaw v. Port Philip Gold Mining Company®, that
the defendant- Gompany were estopped by the certificate issued
by their Secretary from -disputing the right of the plaintiffs

" ‘to have the names of thelr bankers reglstered as owners of
-the ghares. : o

On these authorities it is impossible to hold that in this case
if the plaintiff Raja Bahadur Shivlal Motilal acquired a charge

‘on the property of the defendant-Company, that that charge-

is invalid and not binding on the Compa.ny because, at the

.- time the charge was glven, the Board of Directors had not -
" passed a resolution authorizing the creation of such -¢harge-

M) [1904] 1 K. B. 650. .- ® (188413 Q. B.D.103.
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~and by reason of there bemg not at that tlme in-existence.a - 1911
‘Board of Directors properly constituted, according to ‘the ' Smivrar:

requirements of the Articles of Association. The plaintiff and M(%rﬁf A
his legal advisers assumed, as they had a perfect right to = B“EDUR)
assume, that what was being done was rightly and legitimately =~ Tus

‘done and that all the requirements for the execution of the TRﬁ;fsm

document, which was executed by the Managing Director and . %‘;ﬁfﬁg‘
- another Director of the defendant-Corepany and countersigned '
" by the firm of its Secretaries, Tleasurers and Agents and bore
the Company’s seal, had been duly.complied with, previous .to
‘the execution of that document. The plaintiff and his solicitors
had no knowledge whatever that the Board of the defendant-
- Company’s Directors was defective for want of the minimum
pumber of directors required by tHe Articles of Association,
The plamhff’s solicitors had a perfect right to assume that the
requlslte resolution was previously passed and that everything
- that was done was done regularly and properly The first
timethat the plaintiff’s solicitors seem to have a suspicion of
‘virregular proceedings on the part of Dwarkadas was »a,fte‘r
Mr. Stringfellow’s:letter to the plaintiff on the 10th of August
1909, Exhibit C. They were evidently put on enquiry then
 and immediately thereafter followed some very urgent com-
munications between the partners in Bombay and Mr. Bhai-
shanker at Ahmedabad. They seem to have then only discovered
that the requisite resolution had not been passed. Everything
that could possibly be done ‘to secure their client was then
done by them. " The agreement was sent to the stamp office
and a stamp of Rs. 1,000-8-0 was paid to the Collector, the
. description of the property which was wanting was inserted
at the foot of the agreement, and it was then lodged for registra-
tion and was susequently duly registered. I am asked to say
. that the registration is irregular, and therefore .the document.
must .be treated as if it had never been registered. I am
- afraid I am precluded from going into the question. - I must
. look at the document gs it is presented to me. It is duly
- stamped and registered, and I cannot here take cognizance
of any irregularity in registra,tion; assuming that any such
irregularity really did exist, which is extremely doubtful,
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Does thls document then, Exh1b1t B by ltself ‘or taken in
conjunction with the plaintiff’s solicitors’ letter of the 9th of-

August 1909, Exhibit F, create a charge on the property of the

defendant-Company, so as to secure the advance of two lacs
of rupees made by the plaintiff on the 5th-of August 1909? In

‘considering that question, which is the last and by far the most

important in this suit, it is most essential to keep before one’s

- mind*the fact that Dwarkadas originally, in the heginning

of August 1909, approached the plaintiff not merely for an
unsecured loan of two lacs of rupees but for a loan of five lacs
of rupees on the further mortgage of -the property already
mortgaged to him. It was at no time within the contemplation
of the plaintiff or of Dwarkadas, the agent of. the defendant-
Company, that there should be an unsecured advance by the

. plaintiff of one single rupee. The plaintiff never at any time

consented that any portion of *his money should be advanced
on any terms other than on the security of the Company’s Mill
property. The wording of the document itself leaves no &oubt
that the advance of part of the five lacs should be treated as ar
charge on the property. Exhibit B distinctly specifies that
the amount of two lacs was reccived from the Raja Bahadur
Shivlal Motilal on account of the above Mills ““ in part payment
of the sum of five lacs intended.to be advanced by Raja Bahadur
Shivlal Motilal to the said Mills as a further charge.”

- The plaintiff made this-advance on that day to oblige the

.Coxlnpa,ny and to enable its. agents to meet its urgent require--

ments. The plaintiff reserved to himself the option of advancing

* the balance or recalling the whole of his mortgage-debt including

the two lacs on certain terms and conditions mentioned in that *
document.. The defendant-Company reserved to itself no

~ option. Exhibit B provides that in the event of the plaintiff

deciding to make the advance, the Company “will execute a
proper legal deed of further charge to secure the said amount’
of rupees five lacs with interest at 7 per cent. on the same
terms and conditions as are contained in the original mortgage.””
On the 9th of August when the plaintiff exercised his option
and intimated to the defendant-Company that he was prepared.
to make the advance of the balance of three lacs of rupees, the-
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* Company had no option but to execute a deed of further charge

in terms of their agreement. Such deed of further charge was
prepared and tendered to the defendant-Company for execu-
tion. The defendant-Company was bound on the tender of the
balance of three lacs of rupees to. execute that further charge,
They did not do so. Can they be allowed to plead again their
own breach in their own favour and be heard to'say, “We
were bound to execute a deed of farther charge but we did not
~ do so and therefore the plaintiff's advance of two lags must be
‘treated as unsecured loanto us” ? It would be.in'the highés‘t
" degree iniquitous to allow the defendant-Company to do o,

and in law the Company is not permitted succeésfully to raise’

this plea. The authorities on this point. are quite as clear and
quite as exphclt as they have been on other pomts of law
raised in this case. :

In ngkton v. Withers®, a party referred to in the case as
the intestate, being indebted to another, promlsed the solicitors
of his creditors, whenever requu‘ed by them, to execute to their
" clients or such other persons as they might direct, a legal
mortgage of his equity of redemption in certain lease-hold
premises, subject only to a prior mortgage. "When the question
arose as to what this promise amounted to in law, the Master
of the Rolls; Sir John Romilly, said :~* I am of opinion, that
this is a perfectly good mortgage. - The intestate had no deeds
~to depos1t and he gave the best security he could by giving a
memorandum in writing by which he promised the solicitors
of his creditors to execute g legal mortgage. . Well that is an
equitable mortgage.” And he directed-that the residue should
be paid to the creditors who were treated as second mortgagees.

In the two cases, In re The Estate of Hurley and of Bid-
dulph®, the decision of the Court was to the same effect. In
In re Hurley's Estate there was an agreement, which ran as

<follows :—* In’ case I fail to pay you any promissory note ‘or
~bill of exchange of mine, when due, I agree to. execute to you
a mortgage on all my houses and Iands, to secure to you the
payment of all sums of money you may advaqce ‘to me on

(1) (1862) 31 Beav, 423. @ [1894] 1 Ir. R. 486 at pp. 498 & 409,
10855
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. i my promissory notes or bills of excha,nge Ana in In re
]?Imvnu. ‘Biddulpl's Estate there was an agreement in almest similar
(’1{1’;;:" terms. It was held ‘that these agreements created a valid
BAH?UB)' equitable mortgage on lands and property of the parties
Tez  executing the same at the time of the agreement for the
TRICUMDAS . [T ‘s .
MrLes amount of notes or bills of exchange remaining unpaid at

‘ %‘m‘t’gg;’ maturity. ~The learned Judge, in deciding the cases, says :— .

“1f a person mortgages or agrees to mortgage all his lands a charge is created
in law or in equiby on all the lands of which he is then the owner. * * * *
" If there is an agreement to execute a legal mortgage from the date of the agree-
ment, or, if the agreement specified a particular day on which, or a particular.
event after which, the agreement is to operate, then when the date arrives or the

. event happens, the equitable chirge arises."’

And it ‘was held in both tkese cases tha.t

* ““Bo soon as those bills or notes matured and rema,ined‘unp.aid the lands of the
owner became subject to an equitable charge.”

S :
.+ Againin Tebb v. HodgeW, decided in the Exehequer Chamber,
" the decision of the Court was to the same effect. In that
. case the plaintiff agreed to give to one Barrows, and Barrows
agreed to take the lease of a. premises for twenty-one years
and the plaintiff further agreed to lend or obtain for Barrows
.- upon security of the said premises as fitted and licensed a sum
of £1,000 two years at 5 per cent.. This sum of £1,000 was
premium which Barrows had agreed to pay to the plaintiff. .
. Before any lease was granted or any money paid, Buarrows
~ became bankrupt and certain complications arose. The Court,
~ affirming the judgment of the Cqurt of Common Pleas, held
that until the execution of the proposed lease, the agreement
constifuted an equitable contract between the plaintiff and
Barrows and that the premises as fitted and licensed should
stand the security for the £1,000 premium that Barrows had
- agreed to pay and consequently the plaxntlff was held to be-
* entitled to them as equitable mortgagee. :

Ex parte Izard. Inre Cook® is another authorlty for the
same proposition. There the debtors agreed that they would,
on demand, assign the lease of their premises and their business,

" @ (1869) L, R, 50, P.73. @ (1874) L. R.'9 Ch. 271,
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thé;sto‘ck-in-trade and book-debts to the creditors for the

~ advances they received from them. On the debtors becoming -

‘emibarrassed, the creditors demanded execution of the assign-
.ment, in pursuance of the agreement, which was accordingly

executed. This assignment was challenged by the trustee in . -
3 ’ " TRIGUMDAS .-

bankruptcy on the debtors filing their petition. It was held
that the agreement became a binding security on demand being
.made and that the assignment based on it was valid. -

E’yie v. McDowell® and  Holroyd v. Marshall® ‘a,re
a,uthontles very much to the same effect as the cases’ T have
discussed above. _ ) : : e

La.stly, we have a case in our own Court which I think is

good authority for establishing the‘same proposition, although
the enunciation of law by Sir Lawrence. Jenkins is not on a
pbint on which the case was decided. :

In this case, Govind . Parashram®, the partxes a.d]usted )

thelr accounts and the debtor agreed to give a mortgage on.
" certain specified immoveable property for a part of the balance
-that was found due on the judgment, it being agreed that a
_part of the debt should be paid off by a certain date. In: the
course of his ]udgment ‘Bir Lawrence Jenkins observes
(p. 166) :— | | e
4 Did the plamtiﬁ by virtue of the agreement. éctually ‘obtain a oharge on the
property for the whole amount of the debt : . .. . the existing indebtedness
constituted a valuable consideration, and it follows that even without the execution
of the contemplated mortgage a good charge was created in the plaintifi’s' favour,
which would prevail, not only against the first defendant, but also against the
second defendant, who as & judgment creditor could not have a greater mteres’o
than his debtor,”

It was argued by the learned counsel for the defendant-
Company, that this was a mere obiter. It may be an obiter,
but it enunciates the law in consonance ,with high authority

‘ and the source from which the obiter proceeds is entitled to
very great respect.

M (1861) 9 H. L. C. 619. - @) (1861) 10 H. I, C. 191..
, ®) (1980) 25 Bom, 161.
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‘ Hamng regard then to the cwcumstances under whxch the
sum of two lacs of rupees was advanced by the plaintiff, having

- regard to the language of the document executed on that

occasion and to the contents thereof and the terms and con-

“ditions mentioned therein, having regard also to'the -action of
_the parties stibsequent to the execution of that agreement and

" the events that followed, I have no hesitation in holding that -

a valid, legal and binding further charge was created in favour:
of the plaintiff against the mortga.ged property of the defendant-
Company for the two lacs of rupees advanced by the plaintiff
on the 5th of August 1909, and there must be a decree in

p favour of the pla,intiffas'pra,yed by him in his plaint. .

" Dectee for the plaintiff for two lacs of rupees with intereét

~ab the rate of 7 per cent. per annum from the 5th-of August

1909 until payment and costs with interest . therecon at 6.per

cent. per annum also until payment. "Such costs to include

. all charges and expenses properly incurred by the plaintiff in

connection -with the intended mortgage.  The decree will
declare that the plaintiff is entitled to a valid and subsisting
charge upon the balance of the sale’ proceeds of the: property

-of the defendant-Company referred to in paragraph 5 of the

plaint and now in the hands of the liquidator and will  direct

- the liquidator to pay on behalf of the defendant-Company out

of the aforesaid moneys the amount of this decree in priority
to the claims of all other creditors of the defendant- Company

- Attorneys for the plaintiff: Messrs Bkazskanker Kanga &
G@rdharlal ' :

Attorneys for the defendants Messrs Payne & Co. .

Smt decreed.
' H. S. C.
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