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ORIGINAL CIVIL.

" Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor.

THE MUNICIPAL COMMISSIONER FOR THE CITY OF BOMBAY
AND ANOTHER (APPELLANTS AND Dzrrryparts) o MUNCHERJI
PESTO"TJI CHOKSDY (RESPONDENT AND PLAINTIFF).¥

_Tﬁe City of Bombay Municipal Aet (Bom. Act IIT of 1888 as amended by

Aet T of 1905), section 297 (1) (2)F— Powers qf‘tlze Municipal Commsis-

., sioner to prescribe a fresh line on cither side of o street in substitution Jor

" any line previously prescribed by him—Power o prescribe a line of the

street with the view to widening the street, sections 207-301—&322;/‘ Reance
of keadm_q to clauses

» In 1908 the Mumclpal Commissioner of Bombay proseribed tho regular
line of a certuin public stroot in Bombay, in accordance with tho provisions

of section 287 of tho Municipal Act (Bom Aet III ef 1888). No record

was kept of tho said line.

~ ®Suit No. 2 of 1910; Appoal No. 13 of 1911.

TSectmn 297 of the (Aty of Bombay Munlclpal Act III of 1888 as
gmended by Bom. Act V of 1905 runs as follows P

Section 297, ( l) The Commissioner may—

{a) prescribe a line on each side of any public stroct 3

(1) from time fo tlme, but subject in each case to .his reeciving the
authonty of the Corpora.’mon in that bohalf, preseribo a - fresh line in
substitution for any line so prcscnbod or for any part thercof, provided
that such authority shall not be accorded —

(i) unless, at loast one month before tho meéeting of the Corporation at
. which the matter is declded publie notice of the proposal has been given
by the Commmsmner by advertisement in loeal newspapers-as well as in
the Bombay Government Gazette, and special notice thereof, signed by tlo
Commissioner, has also been put up in the street or part of tho streot for
which such fresh line is proposed to be prescribed, and

(i) until the Corporation have considered all ob]ectlons to ‘tho Said
propossl made in writing and delivered at the office of tho Municipal
Secretary not less than three cloar days before the day of such moeting,

(2) The line fqr t_he time deing prescribed shall be called “*the rogular
lino of the street.”

(3) No person shall construct any portion of any bulldmg within the
rogular line-of the street except with the written permission of the
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‘Commissioner, who sh'xll in every case in which he gives such permission, ~

ot the same tlme‘report Lis reasons in writing to the standing committee.
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In ]909 in ignorance of the said line previously prescribed, the Munici.
pal Commissioner prescribed a fresh line for the same street, without
obtaining authority from the Corporation, and entered upon the land of
the plaintiff which lay within the said fresh line.- Subsequently, having
been informed of the. previous line, the Commissioner obtained authority to
prescnbe a fresh line as previously irregularly prescribed and subsequently‘
again entered on the part of the plaintiff’s land within that line.

Both the said line prescribed in 1903 and the subsequent line preseribed
in 1809 were preseribed for the purpose of widening the said street for the
purpose of enabling an overbridge to be built on it.

"The plaintiff contended that, as the object ‘of the Commissiorer. in .

' prescmbmg the line of the street in both cases was to widen the street, his

- action was illegal and that the lines prescribed were not made the regular

lines of the stteot. Further, that in any event the Commissioner should
be ordered to take up the plaintiff's land and pay for it up to.the line
prescribed in 1903, the only legal line of the street at the date when the
Commissioner first entered the plaintiff’s land.
i Held, that subjest to the provisions of section 207 of the Municipal Aect
the Commissioner might prescribe a line of a street, whether in substitution
for a previous line or not, and that his action would not be invalid merely
because it had for its object the widening of the street Held also thst
the headings of clauses are not to be relied on,

“Held, further, that Essa Jacob v. Mummpal C’ommzsszoner of Bombay()
ig no longer an athonty since the amendment of the Act in 1905.

Tur plaintiff was the owner of a house and compound -on
the north side of Elphinstone Road.. In 1902 it was decided
by the Corporation to build an overbridge over the G. I. P. and
B. B. & O. I Railways where the same are crossed by lilpbin-
stone Road and with that purpose to widen that road. The
Municipal Commissioner therefore on the 4th of March 1903
under section 297 of the Municipal Act as then in force
prescribed a regular line on the mnorth side of the said street
about 50 feet distant from the existing north side of that

. street. Owing to an oversight, however, this line was mnof

recorded in the Municipal office and was lost sight of. On
the 19th of March 1909 the Commissioner, who was not aware
of the regular line prescribed in 1908, purported to prescribe a

* ‘regular lino on the north side of the said street at the distance

of about 20 feet only from the existing mnorth side of the

street. The Commissioner issued notices to the various owners

part . of whose property lay within the line so prescribed
) (1900) 25 Bom. 107, ’ o
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including the plaintiff and afterwards took possession of so 1911
much of the plaintiff’s compound as lay within the said line, MuNIcIPAL
Subsequently the attention -of the Commissioner was drawn to Comrsa

the line previously prescribed in 1903, = : F?;‘EBE
" On the 4th of November 1909 the Commissioner having ](371;1; o

" then received authority as required by section 297 (1) (&) of 2
the Muniecipal Act prescribed a fresh regular line of the street B{fggg;ﬁ‘
in the-same position as that previously irregularly presecribied .
by him in March 1909 and a fresh notice was served on the

plaintiff under sections 299 and 483 of the Municipal Act and
possession was again formally taken of the plaintiff's land

within the regular line of the street as so preseribed.

~ The plaintiff sued the Commissioner and the Corporation
of Bombay for recovery of the said land and other relief. - The
plaintiff contended that as the object of the Commissioner in
prescribing the said lines of the street was to widen the seid
street to facilitate the construction of an overbridge the
prescribing of the said line was ultra vires of the Commissioner
and that the said Jines did not become the reyular lines of
the street.

The lower Court held that it was bound by the decision.
given in Essa Jucob v. Municipal Commissioner of Bombay®
passed before the amendment of the Municipal Act in 1905,
that the object of section 297 was not to enable the Com-
missioner to widen a public street, and accordingly gave
_judgment for the plaintiff. ‘ : 7

The defendants appealed.

Strangman (Advocate Genperal), with him Jm dine. and
Setahwad, for ‘the defendants and appellants,

Tampm walls with Desai for the plaintiffs and responden 8
relied on the  Judgment of Bswa Jacod v. . Municipa;
.Commissioner of Bombay™W and referred to the heading to the
clauses 297 to 301 “ Preservation of regular line in publio
streets” to show the intention of section 297 (1) (8).

Scorr, C.J.:i—The plaintiffi is the owner ‘of a house and
compound abutting on Elphinstone Road mnear the pomt

() (1900) 26 Bom. 107, C
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1911 whero it 'is intersected by two lines of Railway. In 1902 it
“Muntorear, Wes decided that en overbridge should be “built carrying the =
' Comas-  Elphinstone Road over the rallways. "On the 4th of March

:;nggE 1903 the then Municipal Commissioner Mr. arvey, in order to
- Gty oF  provide for the changed conditions which would result from the
Bon;‘fn building of the overbridge, prescribed on the northern side of
_ %;NCHERJI the Elphinstone Road a line as the rogular line of the streets
;X ESTONIL purporting to act under the power conferred by section 297 of
tho City of Bombay Municipal Act, 1888, which rsn as follows :
“The Commissioner shall prescribe a line on each-side of any
public street” within which exeept under the provisions of
sootion 810 no portion of any building abutting on the said

stroct shall after such line has beon prescribed be constructed.”

" The line so prescribed was not rocorded on tho wsual flan
in the Municipal officc and was not generally known.

" Tn 1999 the Railway Companies proposed alterations in the
position of the overbridge which even .then had not been
commenced. In consequence of those propesals the then Muni-
‘cipal Qommissioner Mr. Sheppard prescribod a line on each side
of the rond. The northern line so prescribed lay to the south of
‘that presoribed by Mr. Harvey. Somo time later in the yesr
‘it was discovered that Mr. Harvey had proscribed a -regular
line snd aceordingly steps wero taken "in conformity with
section 297 as'amended by Bombay Act V of 1905 to legalise
tho - substitution of the new line by following the procedure
specified in section 297 (1) (6). Whon everything was in order
formal possession of such part of the plaintiff’s- compound as
lay within the new line was taken under section 209. . -

That section provides that if any land not vesting in the

- Qorporation whother open or enclosed lies within the regular
lino of the stroet and is not occupied by a building the Court
-may take possession on behalf'of the Corporations and clear the
same and the land so acquired shall thenreforward be deemed
a part of tho street. The power of the Commissioner to
prescribe a lino enables him (¢) to preseribe & line on -each
side of any public stroct, (0) from time to time, with the special
authority of the Corporation, to preseribe a fresh line in sub.
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glitution: for any line so proseribed, or for any part thereof
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_Tho action of the Commissioner therefore, in taking possession " MoNIoiran
. "of the- plaintif’s land. falls within the words of sections 297 and~ Comms- .

293. 1t is, however, challenged by the plaintiff on the ground-

that the plain iwords of scction 297 are controlled by the
heading prefixed to the fasciculus of sections 297 to 301, The
words of the heading are “Preservation of regular line in

public streets.” It is contended that although a regular line.

may be substituted from time to time for the old line, it 'wil
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be vitiated by illegality of the motive for the substitution if
- that motive is not simply preservation of a regular line but the

sccuring fof a wider street. The argument is based upon a

passage in the judgment of Sir Lfwrence Jenkins in: Essa.

Jacod . v. Municipal Commissioner of DBombay™), & case decided
in ‘1900 on appeal from a decision of Mr. Justico Crowe, The
sole point in the case was, as is apparent from the pleadings
and the explicit statoments of Mr. Justice Crowe and the
Judges of the appellato Court, whether after a regular line had
once been prescribed by the Commissioner it could subsequently
be /alterod by the proscription of a fresh line. Mr. Justice
Crowe thought it . was open to tho Commissioner if the
exigencies of traffic so required to widen the street by setting
back the prescribed line. This liberal construction of tho
Commissioner’s powers under the unamended section 297 was
dissentod from- by tho appellate Court. Sir Lawrence Jenking
referred to the sections 289 and 296 which ‘expressly conferred
upon the Commissioner power tfo widen strects subjoot to
certain restrictions and he drew the conclusion from those
-gections and the heading of the group -of sections that the
~ prescription of a rogular ‘line was tho object of section 297 and
not the widening of the stroct and that, therefore, the liberal
construction of tho lower Court was not called for. The Chicf
Justico then deals with tho argument that thoe action of the
. Commissioner should not be interfered with moroly hbecause it
might' indirectly have a result for the attainmont of which
other provision was made ; the answer of-the Chief Justico was
that the argumont overlooked the admissions, from which it

1) (1900) 26 Bow. 107 ak p. 110,

’
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loglcally followed that the conditions - requiring and ]us'ufymg

FYE— the exercise of the power contained in section 297 had no
Commis- existence and that the power was simply exercmed in order to

SIOCNER
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a.ttam the indirect result.

_The ratio of the judgment, thetefore, is that if a line hes

Muncmzm already been prescribed the condition requiring and justifying

PaestonsI,

- . xelied upon

the exercise of the power in section 297 does not exist. Itis
certainly no authority for the proposition that if the motive
of the prescription of the line is the desire to widen the street
the power conferred by the section cannot be eéxercised.

Under the amended section the power of the Commissioner

to prescribe a line no longer depends on the same condition as
before, mamely, the absence of a line already prescribed. The
_substitution of a fresh regular. line for a street or part of a

~ ‘street under the present section 297 (1) (&) will in all probability

in a progressive- city like Bombay have for its ob;ect the
w1den1ng of the street

Tt" was nevertheless argued that the heading of the group of

) clauses must still confine the action. of the Commissioner to

cases  where no line has yet been prescribed for the preservation
of the regular line of the street. This argument loses sight of
the warning '* that - you must not create or imagine an ambhi-
- guity in order to bring in the aid of the preafmble or recital.
To do so would in many cases frustrate the emactment and
defeat the general intention of the Legislature” : see Powell v.
Kempton Park Racecourse Company(” '

. A reference to Bombay Act V of 1905 which amended .
Aseetmn 297, will show that the existing heading of the clauses

290-301 was not specifically brought before the Legislature,
It is an illustration of the truth of the ecriticism of Lord
Qairns .-“ that the headings of these clauses are mnot- to be
showing, just in the same way that an
Act of Parliament often goes beyond the preamble, that provi-
sions have been introduced in the progress of the clauses going

- somewhat beyond the short and summary definition in the

) [1899] A. C. 143 ab p. 186."
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heading of the clauses’ : see Hammersmith, &e., Railwag'/‘ Co,

V. Brand,

"~ We vary the decree of the lower Court by deleting the

_ prayer for possession and decreeing that the plamtﬂf do pay
the costs throughout.

- BATCHELOR, J. :—In this suit the plaintiff complained of the

action of the Municipal Commissioner, who, purporting to act
under section 299 of the City of Bombay Municipal Act, 1888,
took possession, on behalf of the Corporation, of certain open
land belonging to the plaintiff. As stated in the notice served
" on the plaintiff, Ex, A to the plaint, this action of the
Commissioner - was based upon the ground that the land in
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. question was within the regular 1ine of the public street, as -

that line had been’ preécribed by the Commissioner under
section 297 of the Municipal Act of 1888, as amended by the
City of Bombay Municipal (Amendment) Aect, 1905. The
question in controversy between the parties is whether the
Comrmissioner was competent under section 297 to preseribe
‘the line within which the land in suit falls:if he” had that
power, . then it would follow under section 299 that in the
circumstances of this case he was entitled to take pogsession of

the land. I propose to limit myself to the consideration of

this question, and, with that object, I pass unnoticed certain
independent” matters which were disputed before the lower
Court but are not dlsputed before us.

The sole question in this Court is whether, -under the
- amended section 297 of the Act, the Commissioner has power
to prescribe what is called in the ‘Act “the regular line of the
street” when he affects to prescribe such a line for the purpose
of merely widening an existing street. The learned trial Judge
hes answered this question in the negative, being of opinion
that the case fell within the decision of this Court in Essa
Jaceb  v. - Municipal Commissioner of Bombay® . That was a
decision of 1900, and the amendment of section 297 was made
by an Act of 1905, but Mr. Justice Robertson came to the

conclusion that, so far as the present question is concerned, the

(1) (1869) L R. 4 H. L, 171 at p« 217,  (2) (1900) 25 Bom, 107..
B688—4 - ,
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amondment of the section leaves the. o,ppella’ce Court’s decision .
unaffected. The real question in this appeal is whether this
ccnclusion of the learned Judge is the right conclusion, and,
to answer it, it is mecessary to see what Essa Jacob’s casett)
docided and what was effected - by the subsequent amendment.
of the section. .

In Essa Jacob’s case the C'ommlssmner hud prescnbed one.
line shortly after the passing of the Aot of 1888, and Jenkins,
C. J., observes that “the only - question is, whether it was open-
to the Commissioner to prescribe & different line in 1893,.
setting back the regular line of his predecessor.”. This point
is made still clearer on reference to the pleadings, which are
quoted in the report. The: plaintiff’s case was -* that, under
tho provisions of section 297 of t‘he\ City of Bombay Municipal
Act, a lien can only once be prescribed as the regular line of the
street, and that it is not competent for the Municipal Commis »
sioner from time to time to alter the:lines once prescribed”
The Municipal Commissioner, on the other hand, contended
that his” action -in prescribing the later line was .within his
powers,. he “having determined thet it would bo for the public
interest to have tho said streot widened to a width greater’”
than that proseribed by the earlier line. The. question between
the parties, therefore, was cloarly this: the Commissioner
having once preseribed .o line under section : 297, wag it
competent to him to preseribe a different line later? The
Court ‘answered this question in tho negative, and the leading
judgment was delivered by Jenkins, 0. J, It is upon the terms
of this judgment that the respondent places his main reliance,
but I think that, if the judgment be read carefully in.the light
of the.pleadings and the issuo, it will be recognized that the
subsequent amendment of the scotion -deprives the :decision of
any present authority and is fatal to the respondent’s:contention.

The OChicf Justico begins his judgment by mnoticing two

" soparate groups of scetions, thoso .dealing with ¢ the construc-
* tion, maintenance and improvement of public -streets,” and

thoso dealing with tho “ proservation of regular linein public
streots.” Aftor observing that scetion 297 falls- within . this
' . (1) (1900) 26 Bom. 107, . :
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latter group, Lie points out that tho purpose of setting back the 1911
regular line of tho strect was to widen it, not to preserve the Monrorper.
regular line of that streot for, he says, “that ez concessis was CoMmus:
already secured by the line which in 1888 was prescribed by rsolg iﬁ,"u
the‘ Jommissioner under section 297.” 'Then follows the %L‘;B‘g
passage in which it is stated that the purpose of section 297 v

is mot to enable the Commissioner to widen a public street ; MUNCHERIK

5 Pusrons,
and ‘this passage, as I understand it, is the answer 1o the
Commissioner’s plea that he was empowered to prescribe the
‘second line by reason of his dotermination that it would be for
the public good to widon the street beyond the limit of the
earlior line. That this is the meaning of the passage appears
clear from the concluding words : the purpose of the soction,
siys Sir Lawrence Jenkins, is not to empower the Commis.
sioner to widen the strcoet, but is “ to.omipower him to secure a
regular line of street, an ‘end already secured by the lino
prescribed in 1888.”” So in the next following woids, in dealing
with “Mr. Starling’s argument that -the Court should mnot
interfere ‘with .the Commissioner’s action under section 297
morely- because. it may indircetly have a result for the attain.
. ment of which other provision is made, the Chief Justico says :
¢ This argument - appears to mo to overlook the admissions ; for
from thom it logically follows that the conditionsre ‘quiring and
justifying the oxcrcise of the power contained in section 297
have no existence.”, T'his plainly refers to the admissions that
a line for the purpose of regularity had already beén proseriboed,
and that tho objeot of preseribing the now lino wis, nof to
attain regularity, but to widen the street.. The judgment
decides that this action was unauthorised, not ‘because its
motive was to widen the street, but because, tho object aimed
‘at by the section ‘having ‘alrecady hbeon sccured by the first lino
no second line -could bo. prescribed, whatever might bo tho
‘motive for the attempt to preseribe it.

Thon comes - the amendment, which is an addition to ‘the
‘section, -and enacts that, with tho authority of the Corporation,
the Commissioner may *from time to time prescribo a fresh -
lino in substitution for any lino so preseribed or for any part
thereof,” This, it would _seem, goes to the xoot of the oarlmr
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decision, which allowed the thén plaintiﬁ's plea that it s
not competent to the Municipal Commissioner from time to

unless there be some concealed difficulty, the amendmert
authorises precisely what has here been done with the author-
ity of the Corporation, namely the substitution of a fresh line
for a line already prescribed. What, then, is the difficulty
suggested ? It iy that the Legislature has mnot altered the

- wording of the head.mg of this group of sections, “Preservation

of regular line in publie streets,”” nor has it expressly said that
the prescription of the fresh line should be valid even though
the object of it be to widen the street. But it has said
generally that a fresh line miay be prescribed from time to time

~and this authority is not in any way limited by reference to

the motive or the result with which it may be exercised ;- we -

cannot, therefore, read into the section a limitation or restric-

tion which the Legislature has not imposed. As to the
phraseology of the heading of the sections, it is plain that
that cannot control the wording of section 297. The heading
stands on the same footing as a preamble, and may be referred
to for guidance if the meaning of the section is obscure :

‘soo  Eastern Counties, &c., Companies ~v. Marriage® and

the judgment of Colhns, M. R, in- Fletclzer v. Bikkenhead

Corporation®,
But in this case there is, T thmk no obseurlty in the section

itself, and, if that is so, the appeal to the headmgs is beside the
point. If fresh lines may from time to time be prescribed, it
is certain that, at least in the great majority of cases, the effect

~ of a new line will he to increase the width of the street in
" comparison with the earlier line, and a result so directly
“flowing from the amended section may be safely taken to have
" ‘been' contemplated and approved by the Legislature.

For these reasons I think that the decision in FHssa Jacob’s

‘case® connot, since the amendment of section 297, be regarded

ag authoritative, and that the Municipal Commissioner was

,empowered by the amended section to take the action of whicp

) (1860) 9 H. L., C,32atp. 41 A2) [190?] 1K B. 208,
® {1900) 26 Bom. 107: -



VOL. XXXVI1] -iBOMBAY SERIES. 415

the plam‘aﬁ complams. I argee, therefore, that the appeal

1911
must be allowed. ‘

MUNICIPAL

-Attorneys for the plaintiff: .Messrs Or awford Brown & Co. 4(:‘3‘1’3‘1@;',
- Attorneys for the defendant J[ess;s Ardas/ur Hormasy?
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Appeal allowed. MUNCHERJT -
Prsroxgi.
H. S. C.
ORIGINAL CIVIL. -:
b Before Mr. Justice Macleod. 7
BAL LAXMI, Prawvmirr, o. HARJIVAN NATHU axp’oraess, 1011
DEerEN DANTS. ¥ - - September 9.

" Civil Procedure Code (Act V of 1908), Schedule I, Order XXV, rule 1, and
Order XX XIII, rule 1=Order for secumtg/ Jor costs =Leave gra'nted to
continue suit'as & pauwper—Practice.

_ An order to give security for costs obtamed in a suit filed in the ordmary
course must cease to operate as regards antecedent costs if leave is given to

continue the suit as a pauper, provided the leave is granted before the time
limited for giving security has expn'ed

PROCEEDINGS in Chambers.

This was a suit filed by one Bai La,xxm on 12th April 1911
against the executors of the will of her deceased husband Jam-
nadas Vallabhdas, praying (inter alia) that the will should be
declared void, and that the -estate of the said Jamnadas should
be administered by and under the directions of the Court.

On the 8th July an order was obtained that the plaintiff should
within one month deposit Rs. 500 as security for the defendants’
costs, and that in default the suit should be set down for
. dismissal, On 14th August, the plaintiff having failed to deposit
secunty, the suit was set down for d1sm1;ssa1 The plaintift,
‘however, applied for an extension of -time, on the - ground that
she had filed an application on 8lst July for leave to continue
‘the suit as a pauper. An extension was granted, and within

. % Suit No, 811 of 1011,
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