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» ) Before Mr Justzce Davar ‘
-..RA0O SAHEB MANAJI RATUJT KALEWAR, Pmmmp, v KHANDOO -
", BALOO DEFENDANT. *

{,

;szl Procedure Code (Act 1% of 1908), Order XXXIII—Smt by wzdow in forma

pa.uperls—Death of plamtqf——Rmht of cxecutor who s 7ot a,pauper to. contmue '

the smt 3n formé pé.upens o

‘ The pnvﬂege of ma.mtammg a pauper suit is a personal pnvﬂege granted to-

'people who have no means of carrymg on or contmumg litigation, and there seems
‘to. be no- authonty whatever- for holding that the representative of a pauper 1s
entltled to contl’hue the suit of his testator or testatrix ‘in formd pauperis, even
though admlttedly he is not a pauper, simply because hlS testator or testa,bnx was
apauper . ': < ] - : AR -

Y

ONE Ma,loobal a w1dow ﬁled thls su1t in formd paupems :

1agalnst the defendant on the Ich August 1909. praying inter

‘alia that “the defendant might be-ordered to deliver up a '

certa,m deed of glft to be cancelled and to hand over any tltle-
deeds relating to certain properties. Pending the hearing of

i the suit, v4z,, on the 25th' December 1909, Maloobai died leaving.
3 will, dated 15th June 1908, ‘whereby she appointed the present
" plaintiff Rao Saheb Manaji Rajuji and one Madhavrao Mahadeo

her executors, - Rao; Saheb Mana]l applied for and obtained

fproba,te on_the 15th June 1910 and by a Chamber-order, da.ted_
18th June: 1910 his name was brought on the record ag plaintiff

i in the. place of the deceased Maloobai. ~ On the 17th June 1910

an order was made by the Prothonot&ry which directed °
. amongst other things that the said Rao Saheb be at liberty to -

~continue, the suit in formd pauperis. On the. suit being called
“on for hearmg on the Ist of Aprll 1911 Davar J,, ou the

.(a,pphca,tlon of counsel for the defendant, ordered that the ﬁl‘st ,

issue, viz., Whether the plaintiff ean maintain or continue’ this
 suit in formd paupems be tried as a preliminary issue. The
Court, further ordered the Prothonotary’ to give notice to the
. Goovernment sollc1tor to appear by counsel on the argument if
‘e thought fit. -

- * Original Suit No, 893 of 1909.
VIR N :

D

1911.*
June 16. -
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Vakil and B J Wadm, for the plamtzﬁ

- Talyowkhan a,nd Komga, for the defendzmt
(RAO SAHEB)_,_ ‘

Str cmgmcm Advoca,ﬁe General for Govelnment

KHANDOO I

Biroo,

- DAVAR J. -—Malooba1 W1dow of Rajanna Mahadavll or1g1n-

* ally petitioned to “this Court to -be allowed to- institate this’
- suit in formd pcmpems agamst‘ Khandoo Baloo, the ‘present’

defendant, praying for certain reliefs in connection ‘with a
document Whmh she alleged the defendant had fraudulently got

- her to'execute.  She was granted leave to sue in Jormd pauperis

and ber pétition became @ suit. In that suit she claimed - that

- the defendant may be ordered to deliver up to be cancelled &
- cerbain deed of gift which she alleged he had obtained fraudu--
- lently from her and she prayed that the title- deeds of her
'property may be ordeted to be returned to her :

" Pending the hearlng of the suit “she died, but she was ‘a -
‘woman who was either herself very astute or was in very

“astute hands, and-before her death she made a will Whereby she
* appointed Rao Saheb Manaji Rajuji Kalewar, the executor there-
. of, and she dmposed of the property which she was claiming in

the suit in certain ways in that will-~ The defendant ‘was one’.

"of her nephews. She had three other nephews, and I am told -
_ that the will ig in favour. of the other three nepheWs "Rao

Saheb Manaji Rajuji, on the 16th of June 1910 made an gffidavit

) setbing out the circumstances under which he became executor,
. of Maloobai’s will and he prayed - that this Honourable” Court
- may be pleased to-allow his name to be brought on the record

~as plaintiff in place of the deceased Maloobai and that he may

-also’be allowed to continue the suit in Sformd paupems _On the
17th of June 1910, an order was made by the Prothonotary,

* which, amongst other things, dlrected ‘that the said Rao Saheb
- Manaji Rajuji Kalewar be at hberty to contlnue this sult in

, fonnd pavper is.

“The suit came.on for hearmg before me on the 1st of Aprﬂ
1911. Mr. Ta.lya,rkha,n for the defendant, asked me to try asa

. preliminary issue the followmg questlo_n nam_ely, ‘whether the"

plaintiff can maintain or continue this suit in Jormd pauperis.



J BOMBAY SER«IES

The order of the Prothonota,ry of ‘the 17th of J une 1910 seems - o1
. to- me’to be very unusua,l At all events that i is the first time-
I .caIe across. an “instance where a well-to- ‘do and a titled

- {RA0 Saums).
,cjtlzen of Bombay was allowed ‘to continue a suit as a pauper :

;a.nd I allowed the arguments on that issue to stand adjourned

‘_and directed the Prothonotaty to give notice to the Govern-

"ment. sohcltor ‘and .inform him that the- Court would hear
/,counsel on behalf of Government, if they wished .to be .heard.
I bave -no doubt the Prothonotary 1n ma.kmg the order was

lnﬁuenced by arguments ‘such as Mr Vakil has addressed.-

to. thé Comﬁ oh the- a,rgument of this question before me.

‘But 1t séems - fo e a most anomalous thing: to permit the .
~present prla,mtlﬁ' to_ contlnue the suit against the defendant’
as’ a pauper. All the. p10v1smns of Order XXXIIT "of "the

"Clvﬂ -Procedure Code seem to nega‘blve ‘the idea of anybody

‘but an actual pauper, a real pauper, a man without means,”
being- permltted to maintain or defend a smt m Sformd pauperis. .
‘Mr. Vakil admits that if his ‘client had. come before the Court -

‘and asked to 1nst1tute this suit-in formd pauperis, the apphca-

.tion Would necessarlly have to be refused. But he contends:
.itha,t permission once betng given to Maloobai, her represent&— :

“tive,’as a matbter of right, 1s “entitled to come in and, continue the
“suit with the same privilege that was accorded to his testatrix.

This is an- argument +which T.am not prepared to accept. . The
“privilege of mamtammg a pauper suit is. a personal pnvﬂege
“granted “to pedple who have, no means of carrying -on or

: contlnulng litigation, and there seems to be no authority
- Wha.tever for- holding that the representatlve of a pauper is’

' ent1tled to continue the suit of his testator or testatrix in formd
- pauperss, even though admittedly he is 1ot a pauper s1mply
"beca.use his testator or téstatrix was.a pauper

Cin this case there is no question that the plamtlff is in: Well-
- to ‘do cncumst:mces He is not beneficially interested in the
.estate of Maloobai and he is carrying om thls suit in the

g mherest of the three nephews of Maloobai.. I do not know -

' Whether -the’ three nephews: are paupers or not. They may
- be in-well-to-do circumstances: THey may have their rights ;

-they will be able tq'es'ta,bliéh those rights by j:a_kmg such steps.

281
19i1 e

Mawagy
RaJvIT

Ve -

KBANDDO: -

Baroo.



282 ¢

gt

T Mawwr -
" Rajusr
(R0 SAHEB) -

v,

- KHANDOO -

Baroo.

‘prepared to follow it.-

THE INDIAN LAW REPORTS [VOL XXXVI

\

. as may be necessa.ry to carry 6n. the ﬁghﬁo Whlch Maloobaa ha.d
“begun. ~Here we have -an “executor Wlthout any personal
‘interest ‘in the estafoe of Maloobm ﬁghtmg other people 8,
' battle and 1ns1st1ng on: contmumg the suit 'with the- prlvﬂege

to - Whlch Malooba,l was entltled bnt to thh he is clearly not

N entltled

-

_ Reha.nce is placed upon a Very ancient case-——Bhagbut Doss V.

~Buldram Doss®. - Since yesterday evening when the argument
- 'stood_over, I have gone through all. the cases that were cited
 before me and this is a case Whlch T have tried to understand

the reasoning of and T regret to say I have: f:mled "The learned

: Judges begin there by saying that there was no provision- to

be found-in Chapter V, 01v11 Procedule Code, for an enqulry

* that the applloant who clalmed to be the’ representative of -an,
admitted pauper.was a ‘pauper or not and because there i JS no

. prov1s1on for an enquiry, their’ Lordships held thab the. aan
_ ought to be allowed to continue the suit in Sor md_pauperis. T

confess 1 absolutely fail to grasp. reasoning of the decision.

T should have thought ‘that” the absence, of such’ prov131on in
“the Code was very strong argument for holding the other way.

Whatever may be the meaning of that ]udgment 1. am not

Then the case of Amnachala v. Ayycwu(z) .was clted

Liooking through the case I find that that was a case in which
" the admlmstratnx who-~ sought to mstltute the proceedmgs a8

the administratrix of her husba,nd in formd rauperis ~Was_~

.+ admittedly - berself a p&uper\ Inv this case .the plalntlff Is
B admlttedly & man of means.” . .. - '

I ﬁnd that in a case declded by Mr J ustlce S‘Da.rhng, i3, In}

" the matter of the will of Dawubai®, there are very clear 1ndlca- K
~ tions that an executor of -an admlmstra.tor would not - be\
. allowed either to institute or maintain or contmue leaa,l"

,proceedmgs unless and untll 1t was shown that he hlmself'

Was & pauper . e =
W (1865) 3 W. R. (Mis.) 20, - @ (1964) 7 Mad, 318 atp 390.
@ (1893) 18 Bom. 237. '
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- Under‘these clrcumstances T am clearly of ¢ opmlon that Rao
rSaheb Managl Rajuji is ‘not entltled to maintain this suit in
4 formd pcm_pems ’

I find. on the issue tha,t the present plalntlﬂ' is not entltled
;to maintain or to continue the suit in formd pauperis. Plaintiff

“must- pay defendant’s costs. 1ncurred by bim from the 17th of -

;:Tune 1910 up to date.”
Attorneys for the plaintiff: Messrs. Dadachanji & Pocha.’

;At_torneys for the defendant : Messrs. Mulla & Mulla.
S ‘ " B. N. L.

ORIGINAL CIVIL:
Before Mr. Just/we Beamam

BHAISHANKER NANABHAT AND OTHERS, PLAmms, v.v
MORARJI KESHAVJI & Co., DEFENDANTS.* '

.Civil Procedure Code (Act V of 1908),. sectzon 11—Res judicata—Consent decree -

* amounts to res judicata—Consent decree between predecessors-in-title of parties in
. suit—Injunction granted in former suit—Res judicata and estoppel distinguished.

: A consent decreo has Lo all intents and purposes the same effect as res judicate
f,as a deores passed per invitum and this notwithstanding the words in section 11 of
the Givil Procedure Code ‘* has been heard and finally decided.”

In re South American and Mexican Campamy(l) followed.

A consent decree come to between the predeoessors—mqnterest of the present .

‘ partxes touchmg matters now substantml]y and ducectly in issue between them is

res judicata.

" “Res Judwata ousts the jurisdiction of the Court while estoppel does no more than

-shut the mouth of a party. Estoppel never means anything more than that a
- person shall not be allowed to say one thing at one time and the opposite of it ab
amothe: time ; while res judicata means nothing mere than that a person shall not

be heard #o say the same thing twice over. -

" TrE plaintiffs in this suit were -the officiating Trustees of .

the Goculdas Tejpal Charities and as such were entitled to a
ertam 1mmovea.ble property situated a,t Dady Sett Agla,ry’

o . * Suit No. 46 of 1911,
‘ ' @ [1895] 1 Ch, a7,
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