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-the ng>sw.'Bench ‘Divisionin England The Enghsh case'_
" appears of considerable similarity-to the present - one and ‘the

" plaintiffs were the same in both cases suing upon agreements v

in very much the same form... It .is- o be .observed, however,

,V-wthat the prov1s1ons of section 74 and 1ts 111ustrat1on @ Were
o not brought to the notice of the learned J udge. Slmllarly in
R the Indian cases section T4, as amended by Act VI of 1899,

does not seem to ha.ve been brought ‘ro the notlce of the Court
m a.rgument

: We are ot/ oplmon tha;t 16 learned  Subordinate Judge- ha.s
' nghtly decidéd’this case. " He has allowed one-and-a-half per
- cerit. per .mensetn; that: is, -interest’ at 18 per cent. upon-the
- amount‘aetua,lly duetini srespect. of  sums - &dvanced Th1s we
have*no doubf. i’s reasonable compensatlon -

s g

We -e,fﬁrm the decree ‘and dismiss the a.ppeal

Decree conﬁrmed
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. Befare Mr, Justice Davar.

ABDUL REHMAN ‘BAPUSAHEE axp orans (PLAINTIFFS) v
> '{ H OASSUM EBRAHIM AND OTHERS (DEFENDANTS) * :

C'wzl Procedure Code (Act Vof 1908), sectzon 92—Sanctwn of Advocate-General—-

Plumt amended—New defendant and prayers addedr—-No sancuon of Advacate.
General io amendments.

4

Two plamtlﬂs as rela.tors, havxng prekusly obtamed the sanctlon oi the
Adv cate-Greneral under section 92 Of the Civil Procedure Gode, filed” & suit
against - three detendants’in tespect of oertain charitable properties. ©:When the-
suit was called on for hearing fwo of the defendants were struck off and the plantifis

_ asked for and obtained leave to add another person as defendant and they amended
. the plaint-and prayed for certain reliefs against the added defendant. No sanction

"+ Quit No, 450 of 1909,
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o£ the Aﬂvocate-General wa;s °bt"“ned PIGVIOus o the amendment ‘of - the plaint 1911 L
‘and the addition of the- new def.endant e - i__—__

) Held that the plamtrffs were not entltled to malntam the suib agamst the a.dded R
defendant on the ground | that Do sanction of the Advooate-General "was, obtamed

Previous to h.ls bemg made a. defendant in the su1t and previous to the amendment ‘—Eo;:f;gr
. of the plamt T 3

’ AttomeJxGeneral v.' ellows(l) followed. '

THE facts of thls case appea.r ‘from the ]udgment

Strangman Advocate-General, with- Jaﬁ'efrbhm for the
v plamilffe B

M zrz < and Klwm for defendants

. Davar, J—-—On the 15th ‘of ‘June 1909 ‘the two plaintifs

ﬁled thls suit agamst thlee defendants Mahomedah Ebrahim,
\ Cassum Ebrahlm ‘and Cawasji. Motabha1 allegmg that the
‘property in, the plamt mentioned, was. rehgmus charxtable :
'property, that the first. two defendants had” arranged to mort-
- gage the- sald property to the third defendant pursuant to an.
. order obtalned from the Court and ‘got _from him Rs. 500 as.

earnest money, ‘that though the intended mortgage fell through
‘the third defendant ‘had “obtained a colluswe “decree against
‘the first .two defendants and that thé " third -defendant had.

attached the said chantable property and was_ about to- have
* the same sold., - e = R

They prayed - for a scheme, for a. deelaratlon that the order .
‘ authoﬁzmg the mortgage was null and void _and: mlght ‘be.‘seb
:aside, for.an’ ordér: restraining the sale, for accounts arid'f for,
“‘furthet and other'relief. : 3 N

Pendlng suit-the first defendant d1ed‘7 The sult was called .
on for heamng before me on the 15th of: August last when his -
name’ was' ordefed to be struck’ off. ‘The second defendant
-did not appear and the third defendant agreed”to’ rem0ve ‘his
attachment and.pay. certain.’ costs, and went outiiof*
It was. .then stated to me that one Abdul, Rehmanf _bm Alfmed
7 clalmed ‘fo0.be the owner. of the property and it was Decessary:.
- to, add “him’ a8’ ‘a party defendént and’ proceed Wlth f;he sult
agamst ‘him. ~ The plaintiffs. apphed for leave to add Hint as @

" (1820) 17, & W. 2543'
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defendant and to amend their plaint, Their application was

acceded to and the suib stood over,

The plaintiffs before the institution of the sult had obtained
the sanction of the Advocate-Greneral under section 92 of of the
Civil Procedure Code and such sanction is endorsed at the foot of
the plaint and bears the same date as the da,y on, WhlGh the

<

Pursuant to the order of the 15th of August 1910 t‘he_pléi»nt
was amended on the 4th of October 1910. Mahomedali

- Ebrahim’s name was struck off. Cassum Ebrahim became the

first defendant, .Cowasji Motabhai became the second defend-
ant, and Abdul Rehman was added as the third defendant. In
the body of the plaint the plaintiffs added two paragraphs and
three prayers. In the added paragraphs they allege that after

‘the filing of this suit the third defendant had taken forcible

possession of the said charitable property, got the same trans-
ferred to his name in the Collector’s books, and had been

‘since: then in possession recovering the rents and proﬁts
' thereof and appropnatmg the same to his own use.

The added prayers ask that the third defenda,nt may be
ordered to hand over possession of the property to the trustees

to be appointed by the Court, that it may be declared that he
- . is not a fit and proper person to be the Mujavar of the Durgah,

and that pending suit a Receiver may be appointed to take
charge of the property. No sanction was obtained from the
Advocate-Greneral previous to the amendment of the plaint.
In his written statement the third defendant contends that so
far as he is concerned, this suit is bad, as the consent of the
Advocate-General was not obtained to the institution of this

_suit as against him.

When the suit was called on for further hearing before -me ‘
on the 15th instant, the first. defendant appeared in person

-and stated that he did not wish to contest the suit. The case
'_a,ga.mst the second defendant had been dealt with and ‘he
~ went out of the suit on the 15th of August 1910 and did not



N VOL XXXVI] BOMBAY SERIES

. appear ab'the ad]ourned hearlng The third defendant appear-

" ed by counsel and the first issue raised by the learned counsel:
on his behalf is *“ whether the plaintiffs can maintain this -suit
as against the third defendant Abdul Rehman.” This issue
‘was argued as a preliminary issue'and I reserved judgment.

It is cd}lcéded that this is a suit which falls within the pro-
visions of section 92 and the plaintiffs could not have instituted

the same without the sandtion of the - Advocate-Gieneral. The -
only question raised by the learned Advocate-General was -

whether any further sanction was necessary previous to the
amendment of the plaint and the addition of a new defend-

ant. He also contended that the third defendant had waived:

the objection if valid, and put in certain correspondence
previous to the amendment in support of his contention.

-~ As to the ﬁrst point, if we turn in the first instance to the
English practice, it is quite’ clear that the previous sanction
of the Attorney General is necessary before an amendment

~ could be made in an action instituted by relators in respect of

pubhc charlta.ble properties.

"In Attomey General v. The Ironmongers OOmpany(l) it was
held that a relator’s action is the action of. the Attorney
- (eneral, the Master of the Rolls at the end of the case remark-
ing that he did not know anything more important to ‘the
general interest of charities and of the public so far as it was
interested in charities,"than that the authority and discretion
of the Attorney General in all- these proceedings should be
maintained perfectly unbroken, unfettered and unbiassed.

In Attorney-General v.- Fellows®, the Liord Chancellor said
that an amendment could not be permitted without the sanc-
tion of the Attorney General. If it were, the whole information
except the introduction might be changed. The order in
that case was to take the information off the file'with costs,

The__Igdia.ri'authorities seem to ~vpoint the same way.. The
object of providing that in charity suits the previous sanction

(1) .(1840) 2 Beav. 813, _ @ (1820) 1 7. & W. 254,
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011, of the- Advocate-Genera should be & condltlon precedent to

" Appon  the- mstltutmn of the snitiis to save tiustees:ffom harassing and.
- REBMAN |
Y 'yexatious actions-ab-fhe: instance of 1rrespon81b1e parties: -“The

‘ E(;;ili":‘.. - Advacate- Greneral - considers the facts -placed-before him and ifhe

ﬁnds that the: proposed suitis & necessary or-a proper- one, -he
sanctl,ons the', same ~If after he; -has. exercised hls dxscretlon
-and:, authomzed . suit of & partlcular nature, praymg for
partlcula,r specIﬁed reliefs agamst parhcular partles, the relators
are perm1tted ta. change the nature of t_' ﬁsu1t and pray for

: mt and that agamst partles other than partleev aga.lnst Whom‘
“'Advocate-G‘reneral hag: sanctloned the sult,' the: safeguard
prOWded by section 92 of the Civil Procedure Code, Wwould be

‘Wholly- defeated and the effect of the sectlon Would be practlcally_
;ﬁnugatory - - ’

LI Sayad Hussem My Jcm v. G'ollector of Raira®, a Division
Bench of our. Gourt held. that when . sanction was given. to.the
, 1nst1tut10n of & suit under section 539 of the- Code of Civil Proce-
“dure; Act XIV of 1882, which  section: ‘with “somie’ alterations
oorresponds with section 92 of the present Code, the suit' must be
hm1ted b0 matters 1ncluded in the sanction.. The . learned
L udges held that 1t was not. competent to the Court to enlarge

= the scope of the suit and grant rehefs other than those mcluded
m the terms of the sanction,. e '

¢
..'k

_ “That the sanctlon of the* Advocate General 1. a condltlon
precedent to the institution - of the suib is-very. clear *from the
ﬂWOrdmg of the ‘section itself and if any authorlty is- needed ‘ for
 this, i is furnished by the: decision of the Allahabad ngh OOurt

i ’Gopal Det.v. Kanno Dgv®, .

BRSS! is 4 condltxon p1ecedent to the 1nst1tut10n of the su1t :
- it is qulte clear that it is equally a condition precedent to the
amendment of - the plamt more especlally if hy the amend-
“ment: other party or part1es are. added: to the suit and- other—
rehefs are clalmed ‘against such added part1

“:0n the 15th of- June 1909 the Advooatv _General gave- hlS"

sanctlon to the 1nst1tut1on of th1s sait *’ Whlch Was the sult‘as
[

() [1895) 21 Dow: 257, ® (1903) 26 All 162 (o
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it was framed then. aJl‘he a.mendment;refers toa cause of action
~ which arose after the institution of the smt and the reliefs
claimed against, the: thu‘d defendant are. qulte dlstmct from the
reliefs claimed™ orlgmally ag&mst ‘the--other defendants
Advocate Génetal had 1o opportumty of cons1der1ng the“' case
- against-the third defendant. . He has sanctioned no suit agaanst
‘him." Though the third, defendant i 18 dxstmctly and speclﬁcally
“referred to in paras. 2'and:;4 of the plaint as it 'was or1g1nally
framed, the plaintiffs left ‘him out’ of the suit. It was only

when his solicitors wrote and. cla,lmed that his chent ought t0~

‘be made party to.the suit. that the plaintiffs  consented: .to
‘add- him as a party: defendant +T see nothing -in‘ the corre-

spondence that could- possibly” léad' me to hold that" the “third.
defendant has at any time waived his- objection. which he- ha‘s'

formula.ted in h1s ertten statement

"I hold on the first issue that- the plalntlffs are not entltled
to maintain this suit as- against the third -defendant on'the
ground that no sanction of the Advocate-General was obtained
prev1o us to his being made a defendant i in the suit and previous
to ‘the’ amendment of the plalnt '

J_'. ;

‘The sult as aga.mst hnn ‘st be dismissed and the plalntlffl
Wlll pay all his ¢osts; includinig costs. reserved

Suzt dtsmts.sed

Attorneys for the pla.lntlff M'essrs Jamsetjz Rustam]z (ér

D emdas

- Attorneys for the defendant : _Messrs. Edgelow, Gidaboharid; -

f_‘Wadia & Co.; and Mirea, Mirea & Mangaldas.. .

B.N. L.
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