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CRIMINAL REFERENCE

Befo're Mr Jusmce Chandavarkar cmd Mz, Justwe Hayward

TEE MUNIOIPAL OOMMISSIONER ¥or THE CITY OF BOMBAY .
: MATHURADAS GOKALDAS PASTA *

; s .
Czty of Bomba,y Mumczpa,l Act (Bom, Act IIT of 1888), sectwns 379, 379A’r——Over- )

crowdmg of house— Notice to abate the nuisance—Service of notwe—Owner—-Rooms

i a bmldmg let fo different temnts—Overorowdmg by tmants-——Notwe to the owner.

The notice contemplated by section 879A of the Oity of Bombay Mumc1pa1 Act

“(Bom. Act TII of 1888) should be given to the owner of a building in cases where the :

-owner has let rooms m the building to separate tena.nts who catse overcrowdmg.

. TuiS was a reference made by P. . Dastur Second Pres1-

‘ dency M&gxstrate of Bombay S

5

_ N * Grlmmal Reference No, 28 of 1911
Jr'].‘he sectlons run as follows - . n
379.. (1) The owner of a bmldmg sna.ﬂ within & penod of geven days ‘after

) 'recéipt of a written notice from the Commissioner, sign'and give a ‘certificate of
the followmgfparmculars with respect to-such buxldmg or a.ny part thereoi _—

. ia) ‘the total numbers of rooms in the buxldmg,
. - (b) the 1ength; breadth and height of each room, and

‘{c) the name of the person to whom he has let the huﬂdmg or each part of

:  the bulldmg occtipied as a sepamte tenement.

(2) The occupler of a building or of any part of-a building occupmd as a
‘ separate tenement shall, on like notice and within. the like period, sign and glve )

~.a certificate of the following pn.rhcula.rs with respect to such bmldmg or pa.rt of
~such bulldmg as aforesaid which is in his occupation t— ’

@) the {;ota.l number of persons dwelhng in the buxldmg or any patt of 1t

D). the manner of use of ‘each room by day and by night, and v

(¢). the number, sex and age of the occupants of each room used. for gleeping. -

379A (1) Where it appears to the Commissioner, whether from any certificate |

- furnished under section 379 or otherwise, that any bulldmg OF any room or rooms
therein used for human habitation is overcrowded, he may apply to a:Presidency
Magistrate to prevent such overcrowding ; and the said Magistrate, after "such

_inquiry as he thinks fit to make, may: prescribe the maximum number of .

persons, to be accommodated in each room and may, by written order, requlre the

.~ owner of the bulldlng, within a reasongble time not exceeding ten days to be
_ presoribed in the said order, to abate the overcrowding thereof, by reducing the

. number of lodgers, tenants or othét inmates of the said building or room or rooms,

-in acsordance with the maximum so. prescribed and to the satisfaction of the -

. Commissioner, or may pass such other order as he may deem just and proper..
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o _19/11‘;":;?. Mathuradas was the owner of a building which Was ‘sithated
Moxicrear -"on the Matarpakhady Ro&d in the city of Bombay." The bu1ld-
.’.:‘S'Igg»’;“:I;;I;,vv._" ing had two storeys, on each of which there were: 12 T00mS.
‘THEO%:ZYQFA " These rooms were let by the owner singly to dlﬁ'erent tenants
o j.ﬂ,'The rooms:on the ground floor had an air space of 832 cublc :
MareoRapss: feet, while those on the upper floor-had 798 cubic feet™ of - air-.
v;spa.ce “The total number of persons. hvmg in the Whole bulld- :

'mg was 123,

- The Mumc1pal Commlssmner of the City of Bombay apphed

- o. the; :Second Presidency Maglstrate of Bombay 1 under section

B897A ) of the City of Bomba,y Munmr_pal Act (Bom Act III
of 1888) for an-order to fix ther maximum number of persons to.

" e accommodated in each room and a written notlce reqmnng
"-_.the owner of the buﬂdmg to abate the overcrowdlng The -

. Maglstrate held ‘the mqmry and decided. that the maximum
~riumber in each’room should be: three adults and one child.” -A
. 'question then aroge as to Who shbuld be served with. the notlce :
of - abatement. -« It ‘was. urged by the Municipality that’ the f
notice should be issued to thé Gwner Mathuradas. It was urged‘v
'_on Mathura,das behalf that the notices” should be served on the

-

(2) Where the owner of the sald building has sub-let the same, the 1a.ndlord oio
the lodgers, tenants or other actual inmates of the same shall, “for the ‘purposes
: of this sectlol;, be deemed to be the owner 'of the sald bulldmg. '

(3) “Every'tenant, lodger. or other mmate of the same building shall vaca.te onl
Yeing requn‘ed by the owner 50 to do in pursuance- of any order under sub-f;
vseetlon (1).- ’ R '

“{4) “A room used excluswely as a dwelling shall be deemed to be’ overcrowded»
. w1th.1n the meaning of this section when the number of adult inmates is suoh
‘that the amount.of ﬂoor space available for each adult inmate is Tess tha.n twenty-
_five superficial feet, and for each-person under. the age of ten years less than twelye
“and one-half supefficial feet, or when the air - space for -each adult mma,te i less -
- than Wb hundred and fisty" ‘cubic feet two- c}:uldrén -under. ten years of- age .
'countmg ag one adult.

(5) -A'room not exclusively used a8 a dwelhnd shall be deemed to be” over¢ )
"crowded wx};hm the meaning of this section when the number of adult - mmates .
s suoh that the amount of floor space avpilable for each adult inmate is less. than
‘thzrty superficial feet, and for each person under the age of- ten years less than
-fifteen superficial feet, or “when the air spdce for each adult inmate is less than

threo hundred cubie feet two children under ten years of age countmg as one
fadult. ok
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tenantg. ‘personally Who were responsrble for the overcrowdmg 7'191.1" -
: The Maglstra,te was of oplnlon that the notlces should go'to the - Mosorearn’
tena,nts and -nob t0 the owner, on the f0110W1ng grounds 0 sﬁﬁ‘éﬁ’i&ﬁ‘
. i It seems elea,r, lookmg to clause (2) of the sectlon, that when the owner has THEKO(::::YQE :
- sub Jet the building, as i3 the ‘case here, the tenants should be given'the notice, but - - v, | R

Mr Cra.wford contends that the words used are ** sub-let the same,’’ which refer %6 MarHURAD. AS..
L the ‘whole bulldmg and not bits of the building ; ; and ag the owner in the’ present -

- Aoase has not sub-leb the whole bz’nldmg to one Jndmdual  this clause, he. contends, :
““does not” apply to the present case. T hold, however, that sub-let the same !’

~ does also refer to the sub-letting of bits of the building and thxnk that notice_in .
:ﬂns oase should be xssued to the tenants of Mathuradas and not bo lum ” '

M. Crawford for the Municipal Commlssmner of the Clty '
of Bombay, requested the Magistrate to refer the point. to the'f"‘
" High Court for opinion : the Maglstrate, thereupon, referred the :
’ ‘followmg quest;on to the ngh Court -—
" When the owner of a bulldxng has let- his rooms, sepamte]y to mdmdual tenants

’and these - cause the overcrowdxng, i the notlce, to abate the same, to be given, -
. under seotion 379A (1) of the Bombay Municipal Act, to the owner or to the tena,nts?

The reference was heard

' Lang, 1nstrucbed by Omwford Browﬂr & O'o, for the Mun1-
;c1pal1ty —The- ‘notice under section 379A (1) of the Bomba.y;
. Clty Mumolpad Act should be issued to the-owner of the build:
o ’1ng ‘Clause (2) of the section is intended to prov1de for the very
~- common case Where the owner of the buﬂdmg sub- Iets or, farms
" the_ whole bulldmg t6%4 contractor and has no dominion over:
__the building at all. The order of the Magistrate requires 24
" different-noticesto issue.” Thatthis was not the intention- of -
‘the framers of the Act is clear from the Wordmg of section 3794,
’.clause’(l) In section 379A, clause (1), nomatter whether one -
' ‘room i$ overcrowded or every room, it is the “owner of the
A bulldlng, obvrously as a whole, -who-s made responsﬂole, i, 6.,
77it does not -contemplate a number of notices but only. one,
;.."-'_ Clause [¢)) ca,rrles this idea on only making provision for. a'
special case. Why should clause (2) stddenly change and con-
E ‘J,tem‘plate a number of notices. Besides this there ‘are practical
i dlsadvantages Suppose a chawl of 100 rooms, the’ Maglstmte '
~ would have to issue 100 notices and. brlng fo Gourt 100 persons,
: =mostly of the mill-hand class, ’ o
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Jardme, xnstmcted by thtle;oé» 00 for Mathurada,s.——The-
'1ntent1on*of section -879A is to reach the. person’in actual.

. posséssion of the room or houge overcrowded The preceding”

. gection, that is, section:379, distinguishes 'between the ownerﬂ

MA L ‘and the occupier and apportions certain duties to each.™ This

distinction would 'be.meaningless and unnecessary, if it’ is not
‘read into section 379A ‘This’ constr;uctlon derives support j

from the fact that the Leg1slature has used in clause (2) of the-

section, the term “lodger” and not ¢ lessees.” The ection”
‘contemplates & house divided into sepa,rate tenements _each’-
_one of which is rented by a different person who 1nd1v1dua,11y,
#is liable to abate the overcrowdmg\

Lomg in reply “Section 379 prov1des for- obtammg dlfferent;
iterag of information either from the * owner ” or the “ dccu-
pier,’ " as one best- fitted g give, it. It does not divide the

'respons1b1hty in any way. There is no ‘hardship on the owner.
* All he has to do is to call on his tenants to vacate a,nd if they'f
do not they can be punished- under section 471 of the Act.

- CHANDAVAREAR, J.: —This'is a reference under sect1on 432 :

of the Code “of Cr1m1nal Procedure by the Second Presldency :
Magistrate of Bombay

£

‘The questron of law referred aTises . upon the construc’olon :

of clauses (1) and (2) of section 879A of the Bombay Mumcxpal :
~ Act- (III of 1888). as a.mended by Bombay Act v of 1905 and

is as follows . e

. “When f.he owner . of ahmldmg has let his rooms separa.tely to- mdlwdua.l
) tena.nts, and these cause overcrowding, is the notice, to abate.the same, to be

- given, under sectxon 879A (1) . of the’ Bomba.y Mumcxpal Act, IIT oi 1888, to

the owner or to the tenants? S : W L
-Qur anSWer 1is, the notlce must be to the owner, -

" To construe properly clause (2) of ‘section 379A We must .

v' bear in mind ‘what has gone before in cla,use @) of the sectlon

*The latter clause ]_orov1des (omitting portlons awhlch are mot

. ma.terla,l here) that *‘ where it a,ppears to the Commlssmner
. that - any bulldlng or any room or rooms.therein used for:
v human ‘habitation 1§ overcrowded " he 4nay apply to a Presi-

'dency Magistrate “ to prevent” such’ overcrowding,” ‘and. that -
the Magistrate may, by,.ertten order, _require the owner of

-
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the bulldlﬁg ” to adopt measures - (pointed out, in the cla.use) bo - *- 1911 _
abate the overcrowding. = - R S Mostotean, |

It is obvious from’ the langua,ge of this clause that, 'Whether sxﬁﬁ“ﬁi«s;n

the overcrowding is ‘in the whole of the building or in only mes Ouy oF ¢
one Toom-or some rooms of it, the written order ‘must be to _~~ o
“ the owner of the building ”. . Tt is the whole buildi AETRD
g is the whole building as one

und1v1ded entlty and its pwner as a single person that are brought
Wlthm the operation of the clauss. _
- Then domes c}ause 2). “Tt deals Wlth ’ﬁhe case’ of k! bulldmg
sub-let. It runs as follows :—* Where the owner of .the “said
‘building has sub-let the same, the landlord of thelodgers, tenants,
or other actual inmates of the same shall, for the purposes of this"
.section, be deemed to be the owner of theé said building.”
Heré the words are “the said building.”” The words §any
room or rooms therein ”in clause (f) are studiously excluded:
Expressio unius est exclusio alterius. What is contemplated is
‘the whole building taken as a single undivided entlty, not one
spht into parts and. sub-let in portlons

~ The: Wor(l “owner.”, as definedin clause (m) of sectlon3of
the Act, means, when read in reference to any premises, ““the
_person who receives the rent of the sdid premises, or who Would
be entitled to receive the rent thereof, if the premises were
let ”. This definition is wide enough -to include the case of a
building, which, having been let to a tenant With power” to
sub-let,.is sub-let by the tenant, as well as the case of a building
“simply let. In the former case, the tenant who has sub-let
becomes *“ the owner ” and “ the landlord of the lodgers, tenants,
‘or other actual inmates”’ of the’ building.  He represents
them for the purposes of the sect1on because, a,ccordmg to the*
law of landlord and tenant, there 1s no privity of - contract or.
estate between a lessor and a sub-lessee unless there is an
agreemenb creatmg such privity. The .ciause we are consbru-
. ing recognises no such agreement for its purposes but keeps
S to the general law :

. It follows, therefore, that When a buﬂdmg is- stib- let, the’
“lessee who sub-lets is ¥ the owner of the bulldmg within the
- meaning of the sectlon :
129922
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But what 1f the propnetor ‘of & buﬂdmg cons1st1ng of sevelal
rooms lets it in pa.rts to several tenants with power to sub-';
- let, and each or some of these sub-let? Are these tenants who

have sub-let “owners of the buﬂdmg Wlthm the mea,mng of
_sectlon 379A ? B

They ate not. The seotioﬁ_contempla,tes & person -who 1is
‘% owner of the building ”, that is to s'ay of the whole buﬂdmg,
‘which tenants of -portions who ha.ve sub-let arenot, That is
becausé’each of themisa tenant. receiving rent from his sub-

_tenant in- respect of the room or rooms he has sub-let. His right
.does not cover the whole building, whereas it is the ownershlp

of the bmldmg as one whole _that is meant by the Legis-

~lature for the purposes. of the  section. In that case the-
. only person “who - recelves the rent of” the building is: its
i proprletor Who has let it to the tenants with power to
- sub-let. Heis,* therefore the only person falling within the
N ‘ definition of ‘ owner’ and becomés liable under clause (1) of :
sectlon 379A ’ :

In the present case it seems to have been urged before the '
Magistrate for the; ‘person proceeded against as “ owner ”,*that .
he did not come within the section, because the buﬂdmg, teo
which the complaint of overcrowding related, and which consist-
ed of 24 rooms, had beeri * sub-let ’ by him to 24 tenants.. This is
rather a. va:gue defence. - Sub-letting ” is by a person who holds
the property as a lessee with power to sub-let and Becomes
landlord in his turn. There-is nothing on the record fo show
that the person here proceeded against is .of tha.t description,

- unless we are to take-what was said in a,rgumEnt before the .
. Magistrate by the respective golicitors of -the parties as amount-
- ing to. that But that is not so clear. In any case, if the said
- person is himself lessee of the building and has  sub-let ** to 24

tena.nts he is ¢ the owner ” who has sub-let the building and:who
“‘ the la,ndlord ” of the tenants within the meaning of clause

(2) of segl;lon 879A.. If, being such a lessee, he has sub-let to 24

tenants W1th'power to sub-let on their part and each or some

.of these has or have  sub- let 7, in the exércise of that power, it
is he\Who still remains * owner of the said buﬂdlng because
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f'as pomted out above of no tena,nt who has sub-let can it be

said that -he receives the rent of “the- sald bulldlng” under-
‘.standmg ‘the- word  as one" undivided whole, without any
. reference to any individual room or_roohis, on the true construc-
"“tion of clause (2) read by the llght of clause (1) of section 379A. -
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- Who, then, is the person lecemng rent in regpect of the. whole MATEURADS. ,

a ‘building, and, therefore, “ owner *’, as defined in clause (m) of sec-
tion 3 but- ‘the lessee who has sub let 2" For the same reason, if
‘the person proceeded against is the proprietor.of the bmldmg and
. hias let each room to a tenant with power to .sub-let, and the
'tena,nts all or some, have sub-let, the same result follows and
he 1s liable as ““ owner’ : '

HIS counsel has before us lzud stress on What he calls the hard-
shlp that must result fiom such a construction of the section.
Whether hardship or no hardship, we ‘ust adopt that meaning

_of the statute ‘which is in. accordance with sgettled canong of -

- condgtruction and which does no violence to its language. “ No
- doubt, great power is glven o sanitary authorities, the Legis-
" lature thinking that it ‘was tolerably certain that they would

" use those powers with discretion, and not tyrannically. We

mugt, therefore, construe those sections and ‘bye-laws without
" regard to consequences”: per Bramwell, L. J., in Baker v.
Mayor, ete., of Portsmouth®. - Aﬁd,‘a,fter'v-a,ll, what is the hard-
ship heré? The owner is to be required to abate the nuisance
of overcrowding. He has to-pass the order on to his, tenants
and call uport them to vacate, if required by that order. - That
" is no hardship to him ; if any, it is on the tenants, But the
- continuance Qf da,nger to the public health and sanitation of
" the city ansmg from overcrowding is & much greater hardship.

With this answer to the learned Magistrate’s reference, the
record and proceedings must be returned to him for disposal

of the case accordingly. Costs of this reference on’ the respond-

ent,"f/[r. Mathuradas Gokaldas. . o
’ | L Answer accordingly.
°3)'(1878)‘3~Ex. D. 1870
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